
IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMONT DIVISION dex 

By 7S 
CLARENCE BOREL 

Vs CIVIL ACTION NQ. 6449 

FIBREBOARD PAFPER PRODUCTS 
CORPORATION, EI AL P

 

ORIGINAL ANSWER OF DEFENDANT, JOHNS-MANVILLE 
PRODUCTS CORPQRATION, TQO PLAINTIFF'S ORIGINAL 
COMPLAINT, FILED SUBJECT TO THIS DEFENDANT'S 
MOTION FOR MORE DEFINITE STATEMENT AND MOTION 

"""" T0 STRIKE CERTAIN ALLEGATIONGS ) 

70 THE HONORABLE JUDGE OF SAID COURT: 

Comes now JOHNS-MANVILLE PRODUCIS CORPORATION, one of the 

Defendants in the above styled and numbered action, and subject 

to its Motion for Mowve Definite Statement and Motion to Strike 

Certain Allegations, files this i{ts Original Answer to Plaintiff's 

Ortginal Oomplaint; and for auch Answar; this Defendant would 
show the Court: 

L. 

Assuming that the domicile and place of incorvporation of 

the various covporate Defendants is correctly alleged, it is 

admitted that this Court has jurisdiction based upon diversity of 

eitizenship of the partiea; 
LI, 

Defendant admits the allegations contained in Paragraph 

2 of said Complaint. 

IIT, 

Defendant admits that Plaintiff is a resident of the State 

of Texae, but dentes that he resides in Jefferson County, Texas. 

Iv. 

In gnswer to Paragraph 4, it is admitted that Johns-Manville 

Products Corporation manufactures matertals used for insulation 
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containing asbestos. It is denied that the insulation products 
manufactured by this Defendant are placed on the market to be 

purchased and used by the general public, but te the contrary, 

this Defendant sells its products to insulation contractors, who 

employ experienced insulation workers in the application of the 

product. Further, this Defendant does not purport to answer said 

allegations contained in Paragraph 4 for each and all of the other 

named Defendants. 

V. 

In answer to Paragraph 6, this Defendant says that it is 

without knouledge as to the employment of Plaintiff as an insu- 

Zator;between the years 1936 to 1969, and it is likewise without 
knowledge that he was required to handle large quantities of the 

products manufactured and distributed by the above named Defen- 

dants, ineluding this Defendant. This Defendant denies each and 

all of the allegations contained in the last sentence of Paragraph 

5; and it speeifiecally denies that the insulation products manu- 
faetured by it were dangerous. 

VI. 

The gllegations in Paragrdph 6 are deénied, 
CVIT. 

In reply to the allegations contained in quagraph'?, thia 

" Defendant denieg that any injury and damagee aompZained of by 
the Plaintiff was dirvectly and proximately caused by any negligence 

or carelessness of this Defendant, In reply to the allegations con- 

tained in Paragraph 7 (a), this Defendant, ansuwering only for itself, 

denies gaid allegations. Thie Defendant denies the allegations con- 

tained iwn Paragraphs ? (b),(c), (d) and (e). 

VIII. 

In reply to the allegations contained in Paragraph §, this 

Defendant d&nies that it breached any warranty which may have existed 

as to tte products and as to the Plaintiff. The allegations con- 

tained in Paragrgh 8 (a), (b), (¢) and (d) are denied. 
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IX. 

This Defendant denies the allegations contained in 

Paragraph 9. 

X, 

This Defendant denies the allegations aqntained in 

Paragraph 10. 

XI. 

This Defendant denies the allegations contained in 

Paragraph 11. 

XIL. 

This Defendant denies the allegations contained in 

Paragraph 12, 

XIII. 

Thie Defendant denies the gllegations contained in 

Paragraph 13, and denies that Plaintiff is entitled to 

recover any sum against this Defendant. 

XIV, 

This Defendant denies the allegations contained in 

Paragraph 14, 

xv. 

This Defendant denies the allegations contained in 

Paragraph 15. 

XVI. 

Thie Defendant denies the allegations contained in 

the prayer and denies that Platntiff is entitled to recover 

any damages; either actual, special or exemplary, and denies 

that Plaintiffie entitled to any relief against this Defen- 

dant. 
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" AFFIRMATIVE DEFENSES 

" Fivst Affirmative Defense 

This Defendant denies that the Plaintiff sustained any 

injury as a result of contact or use of any product manu factured 

by this Defendant. 

Seecond Affirmative Defense 

Further answering, and by way of affirmative defense, 

Defendant says that the products which this Defendant manufactured 

and sold were at aqll times reasonably fit and suitable for the pur- 

poses for which they were manufactured and sold and defendant 

denies that the same were in anywise defective for the use for 

which they were manufactured. 

Third Affirmative Defense 
If Plaintiff did sustain any injury as a result of the 

use of any prqduct manufaetured by this Defendant, which iz ex~ 

pressaly denied; then such injury was sustained as a result of the 

peeupation of the Plaintiff, in that he had been engaged as an in- 

sulator or worker in the insulation field for a number of years, 

and at all times knew that he was working in dust laden air which 

contained asbestos dust, as well as other dust partieles, part of 

which were created by his own work and the work of other insulators, 

and by the failure of hie employer or the owner of the premises on 

which hewuns working to provide faeilities for the elimination of 

dust laden air; and therefore, qny such injury as he may have sus- 

tained was some oceupational disease resulting from his long con- 

tinued oceupation as an insulator and not as a result of any is0- 

lated ineident or contact with any product manufactured by this 

Defendant. Thie Defendant says that it is not legally liable or 

responsible for amy occupational disease which was suffered or sus- 

tained by Plaintiff in the course of his employments over a number 

of years; and further, this Defendant denies that the Plaintiff 

worked with products manufactured by this Defendant. 
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" Fourth Affirmative Defense 

This Defewhnt denies that any product or products which 

1t manufactured and sold for heat insulation purposes in anywise 

" caused or brought about any injury or illness, if any, to the 

Plaintiff, and this Defendant says that the physical conditions of 

which Plaintiff complains was in nowise caused or brought about by 

any product manufactured or sold by this Defendant, but such condi- 

tion was due solely to disease and other causes or to the acts and 

omtsationa of third persons, and the qcts of the Plaintiff. 

CFLfth Affirmative Defense 

Further mswvering herein and while denying that the Plain- 

tiff sustained any injury as a result of contact or use of any 

product manufactured by this Defendant; 1f he did sustain injury, 
or did sustain an occupational disease as a result of the use of 

any insulation product manufactured by this Defendant, separately, 

or in conjunction with products manufactured by other Defendants; 

then this Defendant says that Plaintiff was guilty of various aocts, 

wrongs and omissions; each andVaZZ of whieh amounted to negligence 
in the performance of his work and obcupation; which acting to- 

~gether or separately was a proximate cause of “his injury. In thisg 

connection, this Defendant would show that Plaintiff failed to use 

and utilize any safety devices, such as maske and respirators, for 

breathing, and that he failed to rvequest the use of such masks and 

respirators; thah failed to request his employer to furnish blowers 

and other equipment to remove the dust laden air, and he worked in 

dust laden air with full knowledge that he was <inhaling such dust 

laden air; and he continued to work with insulation materials con- 

tatning some asbestos after he knew, or in the exercise of ordinary 

eare should have known, that it was qffecting his health. 

Sixth Affirmative Defense 

Thig Defendant saye that if Plaintiff sustained any injury 

as a result of the use of any material or materials manufactured 
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by this Defendant, which is denied, the danger, if any, arising 

from the continued use of such material or materials was open and 

obvious and was well known to the Plaintiff, or should have been 

known to him; but nevertheless, he continued to work as an insula- 

tor, and continued to subject himself to air which was laden with 

insulation material. 

In the alternative, if there wae any danger, and such was 

not open and obvious and apparvent to Plaintiff at all times, never- 

theless, he knew at all times of the dangers involved with insula- 

tion materials, some asbestos, and in working in dust laden air 

where ingulations materiale were in use, and he continued to use 

and to work with such materials and under such conditions with such 

knowledge, and therefore, this Defendant owed him no duty to warn 

him of any potentigl dangers involved; and he is therefore barred 
from any recovery under the theory of volenti non fit inguria. 

If Plaintiff dd sustain any injury as the result of the 

use of any produect manufactured by this‘Defendant; which is denied, 
then such occurred more than two (8) years prior to the filing of 

this suit on October 20,'1969; and such cause of uaction for personal 
injury is barred by the two (2) years statute of limitations of the 

State of Texas. 

If Plaintiff did sustain any injury ae the result of the 

use of any product manufactured by this Defendant, whieh ia denied, 

then such oceurred move than four (4) years prior to the filing of 

thig suit on October 20, 1969, and such cause of action for personal 

injury is barred by the four (4) year statute of limitations of the 

State of Texss. 

Ninth Affirmative Defense 

Further answering, this Defendant says that Plaintiff was 

an experienced insulation worker according to his allegations and 

knew at all times that he was working with asbestoe and products 
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containing asbestos, as well as other products, which were harmful 

to him; or in the alternative; i1f he did not know this, his employers 
at all timea knew that they were working with insulation materials 

whiek contained some ashestos, and said employers had knowledge of 

the fact that particles of said products could enter the air when 

gatd product was cut or applied, and the employer likewise had know- 

ledge that if blowers or fans were not used in the area, that their 

employees would be subject to the dust haizard and inhalation of 

dust; and further, it {8 common knowledge that if an individual 

works in an arvea where the atr is laden with dust, that the indivi- 

dual will breath thig dust into his nose and body system unless the 

employee useg some mask, respirator or some protective device, or 

unless the employer provides some means whereby the dust is remived 

from the air as a safety meaaure; 
CTenth Affirmative Defenge 

This Defendant denies the existence of any warranty on 

the part of this Defendant and denies any fault or breach of warr- 

anty on the part of this Defendant, but to the contrary, says that 

the insulation product or products manufactured by it were at all 

times reasonably fit and suitable for the purposes of insulation 

which was the pupose for which they were manufaetured and sold, 

and the Plaintiff's injury, if any; did not result from any defect 
in aaid produat; Further; any and all dust eonditions which re- 
sulted from use g the product were created during the application 

thereof at which #ime the product was cut or changed from the ori- 

ginal form in which it wae manufactured by this Defendant, and the 

conditions under which the Plaintiff worked were at all times pre- 

seribed by his employer or the owner of the premises where the Plain- 

tiff was employed. Thig Defendant had no responsibility for the 

" econdition or conditions at the place of work where Plaintiff was 

performing his wrk. 

o 
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" Eleventh Affirmative Defense 

Further answering herein, and in the alternative, this 

Defendant says that the Plaintiff's alleged injuries and damages, 

if any, were caused solely, or in the alternative, were proximately 

" eaused by acts, wrongs, omissions and negligence of third parties, 

or g third party, for whose acts this Defendant is in nowise liable 

or responsible; or in the alternative, if Plaintiff sustained any 

injury from the use of any product, or from any breach of warranty, 

none of which are admitted; but denied; thern such was the result of 
the fault or breach of warranty of third parties other than this 

Defendant, 

Twelfth Affirmative Defense 

Further answering herein, and in the alternative, this 

Defendant says that the Plaintiff's claims to injury and damage, if 

any, were the result of an unavoidable accident. 

Thif%eenthuAffirmative Defénse 
Further answering herein and in the alternative, this 

pefendant would dhw that there is and was no legal liability on 

the part of this Défendant, because of the fact that the alleged 
happenings in question were brought about or caused by transitory 

conditiong ariging in the course of the work which the Plaintiff 

was doing, and ordinarily incident theveto; and Plaintiff and his 

employers used their own manner, method and means of pevrforming 

such work, and this Defendant owed no duty with vespect to sueh work, 

nor was there any relationship as between Plaintiff and this De- 

fendant which created any duty on the part of this Defendant as to 

the manner or method in which the work was done or the conditione 

under whieh the Plaintiff penformed such work. 

" Fourteenth Affirmative Defense 

As a further ground of relief and pleading in the alterna- 

tive, thie Defendant says that if any judgment is enteved herein 

jointly and severally against it and other Defendants, that in such 

event this Defendant ie entitled to contribution against such other 

Defendants in accordance with the provisions of Article 2212 of 

Vernon's Annotated Civil Statutes of the Smte of Texas. 

-8~ 
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WHEREFORE, this Defendant prays judgment of the Court 

that Plaintiff take nothing against it and that it go hence 

and recover its costs; in the alternative, thdat it have judgment 

for contribution against the other Defendants as set out above. 

Regpeetfully submitted, 

GORDON R. PATE 
1119 Beaumont Savinge Building 
Bequmont, Texas 77701 

Attorney for Defendant, 
Johne ~Manville Products 
Corporation 

- CROSS-ACTIQN QF DEFENDANT, 
JOHNS ~MANVILLE PRQDUCIS CORPORATION 

T0 THE SAID HONORABLE COURT: 

Comes mow Johns-Manville Products Corporation, one of the 

Defendants in the dove styled and numbered cause, and supplementing 

its Original Answer to Plaintiff's Original Complaint, and complain- 

ing of Combustion Engineering, Ine., Ruberoid Company, Standard 

Asbestos Manufacturing and Insulating Company, Owens-Corning Fiber 

Glass Oorporatian; Eagle-Pitcher Industries, Ina.; Pititsburgh Corni- 
ing Corporation, Unarco Industries# I%c#, Philip Cavey Corporation, 
Armstrong Contracting and Supply Corporation; and Fibrebeard Cor- 
peration, all heieinafter'called Croes~Defendants; says: 

1 

This Defendant says that if Plaintiff sustained any in- 

" jury as the result of any act or omission on the part of the Defen- 

dant; Johng-Manville Products Corporation, which this Defendant 
denies; then such injury was caused and proximately caused and con- 
tributed to by the acts and omissiond of the remaining Defendants 

above named, and each of them, the Defendant Unarco Industries, Inec. 

-9- 
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being a successor in interest to Unarco Asbestos and Ruber 

Company, and if any Jjudgment is entered herein againet the 

Defendant, Johns-Manville Products Corporation, then in such 

event this Defendant is entitled to indemnity from eaeh and 

all of the other Defendants; or in the alterngtive, is entitled 

to contribution gainst each and all of the other Defendants, in 

accordance with the provisions of Article 2212 Vernon's Annotated 

Civil Statutes of Bxas. 
. 

Thig fendant adopts and alleges each and every act 

against the (ross-Defendants herein as is alleged in the FPlain- 

tiff's Original Complaint against each and all of said Defen- 

dants; | 
WHEREFORE, premises constdered, this Defendant prays 

Judgment of the Court that Plaintiff take nothing against it, 

and that it go hence with its costs; and in the alternative, 

that it have judgment for indemnity; or in the further alterna- 

tfive; that it have judgment for contribution as set out above. 

Respeotfully submitted, 

GORDON K. PATE' 
1119 Bequmont Savings Building 

Beaumont, Texas 

‘Attorney for Defendant, Johne- 
Manville Products Corporation 

" CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing Original Answer of 

Defendant, Johns-Manville Products Corporation, to Plaintiff's 

Original Complaint was mailed by Certified Mail to the fellowing 

attorneys of record: 

My, Wrd Stephenson Mr. George Duncan 
STEPHENSON, THOMPSON & MORRIS WELLS,DUNCAN & BEARD 
Stephenson Building Bequmont Savings Building 
Orange, Texas Begumont, Texas 
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" CERTIFICATE OF SERVICE 
(continued) 

My, Dale Dowell 
KING, SHARFSTEIN & RIENSITRA 
Beaumont -Savings Biilding 
Beaumont, Texas 

Mr. Bewn L. Reynolds 
ROYSTON, RAYZOR & COOK 

' 877 San Jacinto Building 
Houston, Texqge 

My. Charles S. Pipkin 
STRONG, PIPKIN, STRONG & NELSON 
San Jacinto Buildng 
Beaqumont, Texas 

Mr. Geragld P. Gbley 
VINSON, ELKINS, SEARLS & CONNALLY 
First City National Bank Building 
Houston, Texas 

Mr, Robert E. Barnes 
" BARNES & BARNES 

Post Office Box 5088 . 
Begqumont, Texaqs 

11~ 

Mr., W. N. Arnold, dJr. 
FULBRIGHT, CROOKER, FREEMAN 
& JAWORSKI 
Bank of the Southwest Building 
Houston, Texas 

Mr, James W. Mehaffy, Sr. 
KEITH, MEHAFFY & WEBER 
San Jaeinto Building 
Bequmont, Texas 

My, John G. Tucker 
ORGAIN, BELL & TUCKER 
Bequmont Sqvings Building 
Begumont, Texas 

Mp. George A. Weller 
WELLER, WHEELUS & GREEN 
GOODHUE BUILDING 
Beaumont, Texas 
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