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IN THE UNITED STATES DISTRICT COURT F i L 9

, LS Dt

i EASTIRN Doty
FOR THE FASTERN DISTRICT OF TEXAS

FEB 27497y

BEAUMONT DIVISION
JAMES R, COONEY, CLE;" |

CLARENCE BOREL §
vs. . , §
: CIVIL ACTION NG. 6449
FIBREBOARD PAPCR PRODUCTS - §
CORPORATION, ET AL §

ANSWER OF DEFENDART, COMBUSTION ENGINEERING, INC.,
TO PLAINTIFF'S FIRST AMENDED ORIGINAL COMPLAINT,

Now comes Combustion Engineering, Inc., one of
the defendants in the above-entitled and numbered cause, and
makes and files this, its Answer to the Plaintiff's First Amended
Original C§mplaint, and for such answer says:

This defendant admits the allegations of paragraph
(2) under the first unnumbéred paragréph of said Complaint,
being the preamble thereof; and as to paragraphs (1), (3), (4),
(5), (6), (7), (8), (9), (10), (11) and (12), there paragraphs
do not relate to this defendant and defendant does not have

) sufficient knowledge orrinformation uéon which to base a belief
as to the truth or falsity thereof.
1.

As to the allegyations of paragraph 1 of said

Cqmplaint, this defendant does not have sufficient knowledge

or information upon which to base a belief as to the truth or
i

e

falsity théreof, inasmuch as it does not have knowledge

as to the citizenship of the parties other than this defendant.
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2.
This defendent odmits the sllegations of paragraph
" 2 of sald Complaint to the effect that tha acount in contro=-
-varsy herein sxcecds the sun of Pen Thouspnd {310, 000.00)
Dollars, exclusive of interest end costs, but deales that
the ﬁlaintiii ig entitlad éa any vecovery hereln sgalost this
dafendant in ny asount.
| 3,

This ﬁ@f@‘.‘i@&hﬁ Sees nob have sufficient knowledge
mf mmﬁaticﬂ upan which te_ baze a belief ag to the truth
or falgity of ﬁhﬁ~&11@§&ﬁ16%ﬁ of paragraph ¥ of sald Arendad
Conplaint. |

4.

With referance to the allogaticns of paragraph 4
of saild Doeplaing, this defondant deniss tbat it weas engagsd
in the zmanufzcture of paterials uwsed for insulation prior to
Deoeuor 31, )E07, buk ademits that sisce sald Sate it has
besn and iz nov engagad in the manaféatar& of patarials veed
for insulation, some of which contain esbestos. Defendant
denias that the inealstlon preducts mancfactured by this
dafondant are placed on the rarket to be parchased end ased
by tha general public, but to the cenirary, this defandant
éélln its products o iﬁeala&i@a contractors whe exploy
mxy&rimncéé insulation workers im tho applicstion of the
products.

Thiz Sefondant doon not purport to ansver sald

| alizgations Jor or &s to the olier defendants nmned ia

¢his causne,
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. 5.

This defendant denies the allegations of paragraph
5 of said Complaint.

| ‘ 6.

This defendant denies the allegations of Paragraph
6 of said Complaint.

‘ 7.

‘Answering the allegétions contained in paragraph
7, this defendant denies that any injury and damage complained
of by plaintiff were directly and proximately caused by any
negligence or carelessness of this defendant.

In reply to the allegations contained in Paragraph
7 (a), this defendant, answering only for itself, denies said
allegations.

This defendant Aenies the éllegations ofvParagraph
7 (b), (ec), (d) and (e) and each of them.

8.

Answering the allegations of paragraphAS, this
defendant denies that it Ereached any warranty to the plaintiff or
any other person in any respect, and denies the allegations of
Par. 8 and of subsections (a), (b), (c)} and (d) and each of them.

8-A. |
This defendant denies the allegations of paragraph

8-A of said amended Complaint.

5

9.
This defendant denies the allegations of paragraph

9 of said Complaint.
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10,

hm:&riné the allesations of Poaragreph 10, thie
delfendant donlen the sllegations thersof readimy, *In addition,
pleintdif says that he pleads %ﬁa dovtring of strist liabilicy
28 well as bresch and ‘violaf;ian of tha Uniforn Covmercisl
Code, 'ﬁm&:‘éé a producing ¢ause or axmmgﬁzing as a
é&m%:f: and proxissie ensuse of the sforezald eccoyrance and
q:!.m{mtanaw, strict liakility ond violation of the Uniforms
comrercinl Code, and the peglicsnce and carelesshass of the
dafendants, and the defendanta® bresch of warrsntles, ss well
es the fact thal those products preciplisted great hoom which
wagz not 8 ﬁa:»}séeztzesﬁa:a of anlgue or unforespeadhle ranckion
of the vser, the plaintiff wae porsenently and swverely
injored®, znd this Jefandent denles any brosch o viclation
of the Uniform Ctaneiclal Code, 2ud denles that i was guily

ef mny negligsnce or cerelessnass and donles awy bueesH of

warrsaties en its part, ond denles that eny injury or dlmanility

from w&zi&i‘zfg gutforing, if zny, has resulted from eny zol
er oaigsion of t}xm defendant, oF Ezﬁm tha wse of sny product
panufactures 3;? this deofeadant, or frem any %xm;hof warranty,
if ?ﬁ%f. by thiz Jdefendent. Az to the reeaining sllesgatiens
&f Pav. 10, this defendant Joes not have sufficlont knowledyw
or infc»wsagian men vhich o bage a beliaf 2u to the truth
oy falsity thaveof.

11.

0t ., L T ™ PSS T s ; PR .Y
This defuniznt senles the 2llesations of paregranh

11 of pxid Cooplnint.
.3

12 of pall Complalnt,

[

The Borel v. Fibreboard Case File (1969-1972), Answer to first amended complaint Published by AsbestosClaims.Law

ACL Doc 10036 - Page 4 of 14

asbestosclaims.law/library/10036/4


https://asbestosclaims.law/library/10036/4

13.
This cefendant denles the allegatlons of paragraph
13 of said bbmplaint. and denics that the plaintiff is entitled

to sny xgcovery agalnst this defendant.

14.
this defendant denies the allegatlons of pafagragh
14 of sald Cowplaint, and denies that the plaintiff ig entitled

to any recovery agalnst this defendant.

15,
This éefenﬁant denles the allegations of paragraph'
1% of said Complaint, and denies that the plaintiff is entitled
t§ any recovery agalnat this defendant.
his defendant denles the allegations of the prayer

of said Complalint, and denies that the plaintiffis entitled to

recover any damages of any relief against this defendant.
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2 N . .
[

8.
turther answerisg, sud by way of afflreative
sofonga, é.:ss;@ dofeniant says thet the products whleh %}zis'
fefoniant wenufactured and sold were at all tincs reasonably
f;i.t‘ama enitanle for i:'éa purperes for which pamalactured and
- gold, and defendanta cony thab the game were in anywise defectiva
for itha wee for which they wore panufacturad.
| 17,
I&efﬁax&imt ;z‘zzmi% that the plaiailsid pustained any
injury ns the yesole of g@ﬂtmt with ov uge nf'aﬁy product
éxﬁn\uia@t;ﬁ*m, by this defendant, and denien that sny produch or
products wvhick it ranufactured end 801d in anywise caused
or brought about gany injury or illness, 1f any, o tha
plaintiff, snd defendant further says that the physical conditden
©of which plaintiff complaing waz in nowise caused or browht
svout by any product sahuisctocsd znd sold by this Jefandant,
snd theat push s:&a&itimf; was dua solely to digsase ond other
CRATSS « o
. ia.
yurther snswaring hereln, defeadant slleges that
i7 the plalntiff gic sustadn sny injury & the s:e#alt: of the
use ef any prodect wanaizctured by this defendant, which iz not
adenitbed bt expressiy denled, then such Indury wes sustained

as & result of the occunation of the plaintlff pp en insulator

3

zes ho Indy that bhe waz worklng in dust laden nix

]
fod
b2
ju
ot
ot

G

tab
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whick coutained psbasios dust snd other dust particles,
creatad by his own work and the work of othey inanlators, and
by the failure of his wuploysrs or ihe cwnevs of the premises
on vhich 1o was working to provide facilities and mesns for
the elisination of dest laden air, snd thersfors, ony such
“injury es he may bave sustained was sone eooupstional disesss
rasulting from hiz contlinged éem@a%i@n aver & long paciod of
tiss as sn inselateor, and not as & result of any igningad
Lm:mmé or centact with sny product sanufaciored by this
éefen{éa;}tk and thisg éafzn%an‘: s nk looslly 1isuls thevefon:
pod farther, this defondont denies that tho plalatiff worked with
products ranafactured Ly this defendmmi.

1%,

This cofendent denles the ewictsnoe of any werzanty
on tha part of this defendsnt ond denles sny fault or brasch
of warrsnty on tha park of this cofendant, bub to the contravy.
'sag;s t’:‘m‘; the inmulation produck or products manafactured by
4t waree abt &1l tirzes ronsonsbly £it and suiteble for the purposs
of iﬂsulmim} which was tha parposs f%:»z' vhick they vere mang-
factured and peld, and the plaletiffs inihwy, L€ any, <14 not
result from any defect ip sald proluct. Furthew, any and all
dust conditions which resulted Zrom uss of the product waxe
czé&teﬂ. cifixiw; the applisation tharzef ot which tiee the
produck was cut or changed from the orxlginal form in which it

was penafacturad by this defendant, and the conditicons undey

wFe
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which tﬁe plaintlff worked were at all timos prescribed by
M employer or the ownar of the premises where tha plainﬁiff
was employed, and defendant had no reSponsibiiity for the
condition or conditions at the place of work where plaintiff
was performing his work,
20,

‘Further answering herein, if need be, ond
by way of further affirmative defense, this defondant specially
denies that the plaiﬁﬁiff sustalined any injury as a result of
contact with ox uae-cf any product manufactured by this
aefendant. and speclally denies any fault or breach of warranty
en the part of this defendant, and speclally denies that it
or any of it s servants, agents or epployees, were gullty
of any neglicence proximately causing oxr contributing to
caunas the plaintiff's alleged injuries snd dewagesn, 1F any:
but on the contrary this defendant alleges that the plaintiif
himself was guilty of various acts, wrongs and cmissions,
each and all amounting to negligence, which, acting together
or separateiy, were the cole proximate.cause of his alleged
injurjes and damages, 1f any, or in the alternative, were
a praximate cause thereof,

2L,

g Further answering herein, and in the sltemmative,

defendant allegeg that the plaintiff's allsged injuries and

damagea, if any, were caused solely, or in the alternative,

gences of third parties or a third party, for vwhose acts this

defendant iz in nowlse liable or responsiblor or, in the

14Y
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P

altcrnative, the physical conditicen of which plaintiff cone
plains was due solsly to couscs other than any nmgli»gmc@,
fealt or broach of warrasty, pone ©f which ave V&:ﬁﬁ%ittéfﬁ but
denied, e:i the part ef this dolendant.

| 2%

Purther epsworlnmg heveln, axd in the .al'::emai:i.&fa,
Zafendant would show unto the Court thet a1l situstions and
conéitienz, asd the dmager, i: eny, arising from tha coatinued
use of gzz,::h inzmlating materisl or saterisls wers open and
chwious to the pmmtiﬁ. and 1f sny dengers axisztsd as clainaed
by him, which nve not ndmlitted but deniad, sase, if exlsting,

. wers sppavent nd ware sosily élscernible By ks, and the
plaintifs knew as much ghout asnd B &1 ¢he dalandant, and
such matters wors woll kmam o him or should bave baan
Lnown €0 hims bub nevertheless, he continued to work =5 an
inanlator and cﬁn&ix&mé ta subiect hinsald o alr which
was laden with isculstion mabterial, and surh conditioms,

| if existing, wers not such thet this defomdent would he lwgally
1inbie to the plaintiff thersfor.

* 23.

In the alternative, dofsndant allages thet the
plaistiff st 31l ¢ires knew of the dangers $nvolved with insulation
materials f@ﬁ%a&ning ashestoz ool in working in Jue laden alr
wers insnistion petarials wore in pse, and ha had potun) naotics
and knowisdge tharsof, ¢ iﬁ he z;g“im;“mg;iva zhosld bavs Enown
of goma, tad he knww end eporeciatsd the raturs oy axbont of

puch Cangors, LT any, and ke continved $o use ond to stork with

191

Published by AsbestosClaims.Law
asbestosclaims.law/library/10036/9

The Borel v. Fibreboard Case File (1969-1972), Answer to first amended complaint
ACL Doc 10036 - Page 9 of 14


https://asbestosclaims.law/library/10036/9

- .
.. . .

s$ch materials and undex such conditions with such knowledge,
aﬁa therafbra, this defendant owed him no Quty to warn him of
any potential dangers involved, if any, and deferdant pleads
‘the doctrine éf'yolenti non £it injuria herein.

24,

Eurther answering herein, in the alternntive,
defendant would show that there'is and was no logal liability
on the part of this defendank, because of the fact that tha
alleged happenings in gustion were brought ahout or caused
by trensitory acnﬁiti&ns arlsing in the cowrse of the work
tha plaint;ff was dolng, and ordinarily incident thereto,
the plaintiff and his enployers using their owm nanner,
rethod and means of doing the work, and defendant owed no

duty with respect thereto.

25,
Further answering horein, .in the aléaxnative,
-this defewdant saye that the plaintiss's alleged injuries
and ﬁamages.’if any, wé&a the vesult of an unaveidable aceident,

o 26.

Further answering hereln, in the alternative, this
defendant says that a#y cause of action, if any, vwhich the
plaintiff ﬁ;s or ray ever have had against this defendant,

which is not admitied but denied, acerued more than two Yenrs
prior to the compencarent of this sult against this defendant,

cry Btatute of Linmitations,

we!

and is borred by the Yowag Tuo-
Article 5526,Vernon®s Texas Civil Statutea, and defendand

pleads seme in bar to this sulb. :

w3 (om

20D
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| 27
, Further answsring herveln, in the alternstive, tohia
defendant s;:ysz t:}:é%: any caase of astlion, If any, which the
‘plaintiff ¥as or wey ever have h&é. sgalost this defendant,
ﬁ}aich-ie not admitted hut donled, sccrued more than fonr
y_earé prmr‘tn the conponesnsont of this salt soeinst this
&éim:ﬁmh. amd iz barred by tha Toxas Four-Yoar Statuto of
Limitations, Briicle 5529, Verson's Temas Civil Statatoes,

and defendont pleads same in bar to thiaz sult.

23,
A&s # farther ém*.m:i{s of reliof and pleading in
the alternative, thisg daﬁézzﬁant says that 4ifF any judgront
is entered herein jointly ar*ﬂ aea‘fsarmiy eobinst 1t and othey
defendonts, that in sach ovent this defendspt is entitled to
c’ﬁx}tfi.hntien' against puck other dafondants in accordnnco
with the provisions of Aiele 2212 of vernon's Annctated

Civil statutes of tha Stats of Yosas.

2ol
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. How cones Combistlion Engineerlny, Inc., cne of
the defendants in the above-entitled and nucbered cause,
and‘filesvthis, its Cross-Claim against the other defendants
hevein, Pibreboard Papex Products Corporation, Jonms-Sanville
Pr uckte COrpozaticn, Cwens Corning Piher GQlass Corporation,
Ea:Tenpitcher Industries, Plttsburgh Coraing Corporation,
Unaéco Industries, Inc., Phili§ Carcy Corporation, Armstrong
Conﬁ;actiﬁg anﬁ Supply Corporation, Standard Asbestos Mang-
facturin§ and Insulating Company and Ruberoid Conpany, nll
hereinafter called cross~-dafendants, and says if the plaintis
sustained any injury as the result of any act or omission
on the part of this defendani, Combustion Engineering, Inc.,

-

which is not admitted bub denied, them such injury was ceused

and brought about and ccntributeé to and proximately

Qaﬁsed by the astg aﬁa gmissiﬁns of the remalning defendants
above-named, and if any Judogment ie entered hexein‘against
éhis defendant, then in such event thls defendant is entitled
to indemnity from each and all of the other dafendantsy or,
in the altornative, is entitled to comtribution agalnst each
and all of the other defendants in accordance withitha pro—
visions of Article 2212, Vernon's Annotated Civil Statutes

of Yexas,

20
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WHEREFORE, this defendant prays judgment that
plaintiff take nothing against it herein, and that it go
hence with its costs, without day:; and in the alternative,
'thatz‘it have_judgm’ent for indemnity, or in the alternative,

for lcontribution, as set forth bove.

T

ATTCRNEY FCR DEFI: RTDANI‘ AND CROSS-
PLAINTIFF, COMBU ’I‘ION ENGINEERING, INC.,
1014 San Jacinto Bldg.,P.0.Box 1632,
Beaumont,Texas.

5
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"CERTIFICATE OF SERVICE

I hereby certify that on this 27 aay of _February , 1970,
a true and correct copy of the fore901ng instrument was mailed to
the following named attorneys of record:

Mr. Ward Stephenson, Attorney, Mr. Gerald P. Coley, Attworney,

Stephenson and Thompson, vinson, Elkins,Searls & Connally,
Stephenson Building, First City National Bank Bldg.,
Orange, Texas. 77630 Houston, Texas 77002

... ATTORNEY FOR PLAINTIFF,S.R.Potter Attoraney for Defendant

: UNARCO INDUSTRIES, INC.
Mr. W.N.Arnold, Jr.,Attoxney,

Fulbright,Crooker,Freeman, Bates ‘Mr. James W. Mehaffy, Attcerney,

& Jaworski, " San Jacinto Bldg.,

Bank of the Southwest Bldg., ~ Beaumont, Texas 77701
Houston,Texas 77002 attorney for Defendant,
ATTORNEY FOR DEFENDANT , ARMSTRONG. STANDARD ASBESTOS MANUFACTURING
CONTRACTING AND SUPPLY CORP., AND INSUFATING CCMPANY

AIiD PHILIP CAREY CORPORATION
Mr. Ben L. Reynolds, Attorney,

Mr. Robert E. Barnes, Attorney, Royston, Rayzor and Cook,
P.0.Box 5098, §77 San Jacinto Bldg.,
Beaumont, Texas 77706 Houston, Texas 77002
Attorney for Defendant, Attorney for Defendant,
RUBEROID COMPANY, A DIVISION EAGLE~PICHER INDUSTRIES, INC.

OF GAF CORPORATION
Mr. Gordon R. Pate,Attorney,

Mr. Dale Dowell, Attorney, 1119 Beaumont Savings Bldg.,

707 Beaumont Savings Bldg., Beaumont, Texas 77701

Beaunont, Texas 77701 Attorney for Defendant,
Attorrney for Defendant, JOHNS -MANVILLE PRODUCTS CORP.

OWENS~CORNING FIBERGLAS CORP.
Mr. George E. Murphy, Attornay,

Mr. George A. Weller, Attdrney, 615 San Jacinto Bldg.,
P.0.Box 350, Beaumont, Texas
Beavmont, Texas 77704 Attorney for Intervenors,
Attorney for Defendant © NATIONAL SURETY CORPORATION X
PIBREBOARD PAPER PRODUCTS §g§QEE§XEKKXKEREXXKHBKXKEEX&5X
CORPORATION

ATTORNEY FOR ..):_.PELJD NT,
COMBUSTION ENG INFERa G, THC.
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