
IN THE UNITED STATES DISTRICT COURT F § 1. ) 
LS 

| FOR THE FASTERN DISTRICT OF TEXAS PASTERN Bt or o 
FEB 27 1970 

BEAUMONT DIVISION 
JAMES R, CCONEY, CL 

CLARENCE BOREL § 

vs. . , § 
' CIVIL ACTION NG. 6449 

FIBREBOARD PAPCR PRODUCTS - § 

CORPORATION, ET AL § 

ANSWER OF DEFENDART, COMBUSTION ENGINEERING, INC., 

TO PLAINTIFF'S FIRST AMENDED ORIGINAL COMPLAINT, 

Now comes Combustion Engineering, Inc., one of 

the defendants in the above-entitled and numbered cause, and 

makes and files this, its Answer to the Plaintiff's First Amended 

Original Cémplaint, and for such answer says: 
This defendant admits the allegations of paragraph 

(2) under the first unnumbéred paragréph of said Complaint, 
being the preanmble thereof; and as to paragraphs (1), (3), (4), 

(5), (), (73, (8, (9}, (10), (11) and (12), there paragraphs 

do not relate to this defendant and defendant does not have 

) sufficient knowledge or’infmrmation ufion which to base a belief 
as to the truth or falsity thereof. 

1. 

As to the allegations of paragraph L of said 

Cqmplaint, this deferndant does not have gsufficient knowledge 

or information upon which to base a belief as to the truth or 
i 
te 

falsity théreof, inasmuch as it does not have knowledge 

as to the citizenship of the parties other than this defendant. 

191 

The Borel v. Fibreboard Case File (1969-1972), Answer to first amended complaint
ACL Doc 10036 · Page 1 of 14

Published by AsbestosClaims.Law

asbestosclaims.law/library/10036/1

https://asbestosclaims.law/library/10036/1


2. 

This defendent odmits the sllegations of paragraph 

" 2 of sald Complaint to the effect that tha acount in contro=- 

- varsy herein sxcecds the sun of Pen Thouspnd {310, 000.00) 

Dollars, exclusive of interest end costs, but deales that 

the filaintiii iz entitled éa sny vecovery herela sgalost this 
dafendant in ny asount. 

| 3, 
This fiag‘f@:‘s«:fimfi ¢oes ot have sufficient koowledge 

m:? imfafimntiots gpan which tz}_ bagze a bellef ag o the truth 
or falgity of tha‘allaéafilg%fi of pavagraph 3 of sald Arendad 

Conplaint. | 
4. 

With refercnce to the allogaticns af‘paxagzagh 4 
of pald Doepleint, this defondant donies that it was ongogad 

in the manufzeture of paterials uwsed for insulation prior to 
Deeawbor 31, 3907, but adnits that since sald dote it hes 

besn end ig nov engagad in the manafacturs of paterials used 

for insulation, some of wilch contaln ssbostes. Defendant 

donies that the inenlstion preducts panufoctured by this 

dafondant are placed on the market to be parchased snd aned 

by tha genoral publlie, but to the centrary, this defondsnt 

éélla its products to imeaia&ifia contractors whe erploy 
axyerimncéé insulation workers in tho applicstion eof tha 
products. | 

hiz Sefondant doon not purport to ansver sald 

| alizgations Jor or &s to the olier defendants nmned ia 
¢his causne, 
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This defendant denies the allegations of paragraph 

5 of said Complaint. - 

| ‘ 6. 
This defendant denies the allegations of Paragraph 

6 of said Complaint. 
‘ 7. 

‘Answering the allegétions contained in paragraph 

7, this defendant denies that any injury and damage complained 

of by plaintiff were directly and proximately caused by any 

negligence or carelessness of this defendant. 

In reply to the allegations contained in Paragraph 

7 (a), this defendant, anéwering only for itself, denies said 
allegations. 

This defendant AQnies the éllegations obearagraph 
7 (b), (e}, (d) and (e) and each of them. 

8. 

Answering the allegations of paragraphIB, this 
defendant denies that it 5raached any warranty to the plaintiff or 
any other person in any respect, and denies the allegations of 

Par. 8 and of subsections (a), (b), (¢) and (d) and each of them. 

8~A. | 
This defendant denies the allegations of paragraph 

8~-A of said amended Complaint. 
5 

9. 

This defendant denies the allegations of paragraph 

9 of said Complaint. 
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id. 

hnaw&ringrtha sllecations of Paragraph 10, this 
delfendant donlen the sllegations thersof readimy, *In addition, 

plaintdif says that he pleads %fia doctring of strict liabiligy 
&8 well as bresch ané‘violatian of tha Uniforn Covmercisl 
eaé@r ?hatléé a producing cause or aitfirnaaivazg as a 
é&ra%:f: and proxisste enuse of the sforezald eccoyrance and 
{:im{:mmmw, strict liability ond vielation of the Unifom 
Comrercizl Coda, and tho pegligence and earelossness of the 

defendants, and the defendants' bresch of varrenties, as well 

as the fact that those products precipliatsd grost hovm which 

was net o xxm@ffi%&m&m of wnigue o uwnicrsseeable ranction 

of the uvser, the plaintlifl wee perswaently and suvercly 

infured”, ond thip Jdofandent denies awy brooch or vielalien 

of the Unliorm Commobelal Code, 2nd donles that ik wos guilty 

za;fi roy negligence or cerslectnass and donlesn any %amm of 
warrsuties on iks part, aud denles thet any injury or disanility 

from w&zifizfi‘a; guiisring, i€ zny, hos resulted fxom eny act 
ar omiasion of t}xia defondant, or ’x’ffim tha wse of any prodect 
pannfactured b:»; this defendant, or frem any breach of warranty, 
if‘afi?. by thiz Jefendant. A2 to the reesining sllegatiens 

GF Pov. 10, this defendent doos not bove zufficient knowledys 

or informabion mpon vhich fe base a beliaf zw to the truth 

oy falsity theveof. 

1. 

nfsndant denleg the allevations of pavagrarh 

11 of pzid Conplnint, .3 

12 of gall Complalnt,. 
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13. 

This Gefendant denles the allegatlons of pavagraph 

13 of mald Complaing, and denies that the plaintiff is entitled 

to sny rgcovery agalnst this defendant. 

14. 

this defendant denies the allegatlons of pafagragh 

14 of sald Cowplalnt, and denies that the plaintlff is entitled 

to any recovery agalnst this defendant, 

15, 

This fiekanfimnt denles the allegations of p&ragraph. 

1% of said Complaint, and denies that the plalotiff is entitled 

to any recovery agalinast this defendant. 

Phis defendant denles the allegabions of the prayer 

of sald Complaint, %nfl denles that the ylainfiiffifl entitled to 
recover any dsmages or any relief against this defendant. 
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18, 

turther answerisg, sud by way of afflreative 

é@f@n@, é.:ss;@ defaniant says thet the products whiceh %}zis' 
fefoniang wenufactured and sold were at all tincs reasonably 

f;i.t‘ama enitanle for i:'éa purperes for which pamalactured and 
- gold, and defendanta ceny thab the game were in anywise defectiva 

for i:ha wsa Loy which they wore manufactursd. 

| 17, 
méfimfiimfi ;fimiw that the plaiuzlfil pustalned any 

injury no the yenolt of vms&tmt with ov usd né&mg product 
‘mafixfiammm by this defadant, wd denlce that any produch o 

- products whick it ronufsctured and sold in anywise eaused 

or brought mbout say injury or illness, if any, to §§a~:§ 
plainkdfs, and ;mfimgamfifmsmwr says that the physical condlidon 
of which plaintiff camplaing wna in nowize conused o Drowght 

sheut by auy product ssm@xf:m&nmii and svid hy this defendant, 

snd that guch mnfiihi&m was dun golely to disease and sther 
CHATS « o 

- 18, 

Further answoring herelnm, defendant pllegos that 

i7 the plalntif? €3¢ zustadn sny injury e the m%a:lt: 0f the 
use ef aay predect wanufzctured by this defendant, which iz nob 

adenitbed bt crxpressiy denled, then such Indory wes sustained 

az & result of the oocupation of tho plalntiff ap an insulator 

]
 

Fe
d 

b
 

j
u

 

o
t 

o
t #65 bo kney that bhe was workisg in dust laden aix 

G 
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whick coutained psbesios dunt snd other dust particles, 

creatad by his own work sad tiké work of othey inanlatsrs, and 
by the failure of his wploysrs or ihe cwnevs of the premises 

on vhich ho was working to provide facilities znd mesns for 

the elisination of dest laden air, snd thersfors, ony such 

‘injury es he may bave sustained was sone ceoupstional disesss 

rasulting frow hiz contlinged fiemgti@n aver & long pavied of 

tizme as an insulates, 2ad not as & result of any inolatad 

i.miémé or contact with any prodect manufachored by this 
éaf&mfim&i el this éafimfiam is mk logslly lisbls thevefows 
aad fuzther, this defemdant dendes thet the plalntlfl worked with 

products ranafactured by €his cefenimnt. | 
1%, 

This cafendont denies the existance of any warianty 

on tha part of this defendant and Cenles sny favlt or hrasch 

of wervaaly on the park of this dofondant, bul to the mmm‘sz"g. 

L ] t’é&@ the fnsalation produch oy products manafactured by 
4t were ab &1l thees redsonslly £l and suiteble for Ue puspose 

of irmulmmz? which was the parposs fi‘%m which they wers pend-. 
factured and pold, and the plalediffts dnjury, 40 sy, <id net 

repult from any defsct i zaid product. Furthew, any wnd all 

dust conditions which resulted from use of the product ware 

czé&tefl. c:fiz:mg; the applicetion therssf at which tiss the 

produck was cut or changed from the original fon in wvhich i 

was penafacturad by this defendant, and the conditicons undey 

wFou 
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which tfie plaintlff worked were at all timos prescribed by 
M employer or the ownar of the premises where tha plainfiiff 
was employed, snd defendant had no reSponsibiiity for the 
condition or conditions at the place of work where plaintiff 

was performing his work, 

20, 

‘Further answering herein, if need be, and 

by way of further affirmative Gefense, this defondant epecially 

denies that the plaifiaiff sustained any Injuxy as a result of 
contact with ox uae.cf any product manufactured by this 

éefendant, and apmei&llg denles any faunlt or breach of warranty 
en the part of this defendant, =nd specially deniles that it 

or any of it s servants, agents or epployccs, were gullty 

of any negligence proximately causing or contributing to 

cauge the plaintiff's alleged injuries snd dawages, 3£ any; 

but on the contrary this defendant alleges that the plaintirs 

himself was guilty of various acts, wrongs and omissions, 

each and all amounting to negligence, which, acting together 

or separateiy, werae the sole proximata’cauae of his alleged 
injurjes and damages, if any, or in the alternative, were 

a proxinate cauwse thereof, 

2%, 

@Further answoering herein, and in the slternative, 

defendant allegeg that the plaintiff's allaged injuries and 

damagea, if any, were caused solely, or in the alternative, 

gences of third parties or a third party, for vwhose acts this 

defendant iz in nowlse liable or responsiblor or, in the 

14Y 
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altcrnative, the physical conditicen of which plaintiff cone 

plains waz -?zm solely to ceussa other than any nmlifimca, 

fault or breach of warrenty, none of whlch ave & .i‘%itt&x}i but 

deniod, on the part ef this dolendant. 

| 2% 
Purther epsworlnmg haveln, axd in the .al'::emai:i.&fa, 

Zafenfant would show unto the Court thet a1l situstions and 

condlitions, aw;z the Jdeager, i*‘ any, arising from tha coatinued 

uge 0f such insulabing materisl or naterisls were open and 

ehvious to the pmimii’fi. and 1f eny dancers asistsd as clalinad 

by ki, which sre not adsitted huk Genlad, sane, 1€ exlsting, 

- wers sppavent md were saslily dlsceraibla Ry his, ssd the 

plaintlff kpew a8 much whout esnd B3 ¢id the dalandant, amd 

wm matbers woers woll Xatm to him or should bave baan 

hnowa €0 hims kmfi:, novartheloss, bhe conbinued to work s #n 

imsulnbor and mmmwa ta pabdect hiosals $o alys whdeh 

wos laden with immlmim poterial, and such cenditions, 

| if existing, wars not such that this delfendsnt would he lwgally 

linhle to the plaintlif theralow 

< 23. 

In the alternative, dofendant alleges theh the 

plaintiff st 311l tires knee o8 the dangers Sovolved with inswlation 

matariale tg&fi%mming ashestoz ool in working in Jue laden aly 

nhers insnlotion patarials wore in pse, and ko had apotun) nacties 
% 

and knowisdige thereof, or in the altsonative shoesld haes Rnown 
., of fzf zad B kngw end eporecinted ¢he nature of exiong i 

puch Cangors, LT any, and ke continved $o use ond to stork with 

191 
The Borel v. Fibreboard Case File (1969-1972), Answer to first amended complaint
ACL Doc 10036 · Page 9 of 14

Published by AsbestosClaims.Law

asbestosclaims.law/library/10036/9

https://asbestosclaims.law/library/10036/9


s$ch materials and undex such conditions with such knowledge, 
afia therafbra, this defendant owed him no Quty to warn him of 
any potential dangers involved, if any, and deferdant pleads 

‘the doctrine éf'yolenti non £it injuria herolin. 
24. 

Eurther answering herein, in the alternntive, 

defendant would show that there'is and was no logal liability 
on the part of this defendant, because of the fact that the 

alleged happenings in gustion were brought ahout or caused 

by trensitory awn&ihiéms arlsing in the cowrse of the work 
the plaintiffi was dolng, and ordinarily incident thereto, 

the plaintiff and hig employers using tholr own manner, 

wethod and means of doing the work, and defendant owed no 

duty with respect theveto. 

25, 

Further snswering herein, in the alfi@wnm%ive. 
-this defewdant says that the plaintifs's alloged injuries 

and aamages.’if any, wé&@ the zesult of an unsvoidable accident, 
o 26. 
Further answering hereln, in the alternative, this 

defendant says that a&y cause of action, if any, vhich the 
plaintiff fi;s or ray ever have had against this defendant, 

which is not admitied but denied, acerued more than two Yenrs 

prior to the commvencament of this suit againgt this defendant, 

ta of Linitations, Pa
d 

e
 and is barred by the Yoxas Tuo-Very Ota 

Article 5526,Vernon®s Texas Clvii Statutea, and defendand 

pleads seme in bar to this sulb. : 

" L0 
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.
 

| 27 

| Furthes anzwaring bereln, in tho alternative, this 

cefendant says that any cause of astion, If any, which the 

‘plaintiff kas or wey ever have had sgalust thim defendant, 

fi}aich-ie not admitted het denlad, sccrued more than fonr 
yearé prmr‘tn the conponesnont of this salt soeinst this 
&éim:fimh. amd iz barred by tha Toxas Four-Yoar Statuto of 
Limltations, Brticle 5523, Verson's Tesos Civil Statates, 

and dafendsot pleads sase in ber to thia sult. 

283, 

Aaa # further émmmis of reliof and pleading in 
the altsenative, thia x’ififiéfi:fifsflt says that i¥ any judgment 
is entered hereln jointly z;mi a»w»amfi.iy egdinst 1¢ and othay 
dafendonts, that in such ovent this dofendsnt is ontitled to 

w&nwibut.mfi against suek other dofondants in accerdarse 
with the provisions of Adicle 2212 of vornon's Annctated 

Civil Statutes of the Shate of Texng. 

zol 
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. How cones Combjistlion Engineerlny, Inc., cne of 

the defendants in the above-entitled and nucbered cause, 
and‘filesvthis, its Cross-Claim against the other defendants 
herein, Pibreboard Papexr Products Corporation, Jonns-Sanville 

Pr uckte COrpozaticn, Cwens Corning Piher GQlass Corporation, Ea:Tenpitcher Industries, Plttsburgh Coraing Corporation, 
Uha%co Industries, Inc., Phili§ Carcy Corporation, Armstrong 
Cont;aatifig anfi Supply Corporation, Standard Asbestos Manue 
facturiné and Insulating Company and Ruberoid Conpany, Bll 
hercelnafter called cross-defendants, and saye Lf the plaintiss 

sustained any injury as the result of any act or omission 

on the part of this defendant, Combuafiian Engineering, Irnc,, 

which is not admitted buk denim&, then such injury was coused 

and brought about and coptributed to and proximately 

qafisafi by the potg afifi onmlgsions of the remaining defendants 
above-naned, and Lf eny judgment iz entored hnxein'againmt 

éhi% defendant, then in such event this defendant is entitled 
to indemnity f£rom each and all of the other cafendentsr or, 

in the alt@xnativa,’&a entitled to contribution agalnst each 
and all of the other defendants in accordance with‘tha gxaé 
visiofis of Article 2212, Vernon's Annotated Civil Statutes 
of Yoxay, 

B 
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WHEREFORE, this defendant prays judgment that 

plaintiff take nothing against it herein, and that it go 

hence with its costs, without day:; and in the alternative, 

fhah‘it have_judgment for indemnity, or in the alternative, 
fbr\contribution, as set forth bove. 

ATTCORNEY FCR DEFJ‘Q\TDANI‘ AND CROSS- 
PLAINTIFF, COMBU ’I‘ION ENGINEERING, INC., 
1014 San Jacinto Bldg.,P.0.Box 1632, 
Beaumont, Texas . 

«
 

The Borel v. Fibreboard Case File (1969-1972), Answer to first amended complaint
ACL Doc 10036 · Page 13 of 14

Published by AsbestosClaims.Law

asbestosclaims.law/library/10036/13

https://asbestosclaims.law/library/10036/13


"CERTIFICATE OF SERVICE 

I hereby certify that on this 27 aay of _February , 1970, 
a true and correct copy of the fore901ng instrument was mailed to 
the following named attorneys of record: 

Mr. Ward Stephenson, Attorney, Mr. Gerald P. Coley, Attworney, 
Stephenson and Thompson, vinson, Elkins,Searls & Connally, 
Stephenson Building, First City National Bank Bldg., 
Orange, Texas. 77630 Houston, Texas 77002 

_ ATTORNEY FOR PLAINTIFF,S.R.Potter Attoraney for Defendant 
: UNARCO INDUSTRIES, INC. 

Mr. W.N.Arnold, Jr.,Attoxney, 

Fulbright,Crooker,Freeman,Bates ‘Mr. James W. Mebhaffy, Attcerney, 
& Jaworski, " San Jacinto Bldg., 
Bank of the Southwest Bldg., Beaumont, Texas 77701 
Houston,Texas 77002 attorney for Defendant, 
ATTORNEY FOR DEFENDANT , ARMSTRONG. STANDARD ASBESTOS MANUFACTURING 
CONTRACTING AND SUPPLY CORP., AND INSUFATING COMPANY 
BIID PHILIP CAREY CORPORATION 

Mr. Ben L. Reynolds, Attorney, 
Mr. Roberk E. Barnes, Attorney, Royston, Rayzor and Cook, 
P.0.Box 5098, §77 San Jacinto Bldg., 
Beaumont, Texas 77706 Houston, Texas 77002 

Attorney for Defendant, Attorney for Defendant, 
RUBEROID COMPANY, A DIVISION FAGLE~PICHER INDUSTRIES, INC. 
OF GAF CORPORATION 

Mr. Gordon R. Pate,Attorney, 

Mr. Dale Dowell, Attorney, 1119 Beaumont Savings Bldg., 
707 Beaumont Savings Bldg., Beaumont, Texas 77701 
Beaumont, Texas 77701 Attorney for Defendant, 

Attorney for Defendant, JOHNS ~MANVILLE PRODUCTS CORP. 
OWENS ~CORNING FIBERGLAS CORP. 

Mr. George E. Murphy, Attonmnsy, 

Mr. George A. Weller, Attdrney, 615 San Jacinto RBldg., 
P.0O.Box 350, Beaumont, Texas 
Beaumont, Texas 77704 Attorney for Intervenors, 

Attorney for Defendant © NATIONAL SURETY CORPORATION HMEX 
PIBREBOARD PAPER PRODUCTS kz%fifihaxfixKKREXEKKEKXKLEY6&X 

CORPORATION 

ATTORNEY FOR uflPEflD NT , COMBUSTION ENG INFERa G, THC. 

200 
The Borel v. Fibreboard Case File (1969-1972), Answer to first amended complaint
ACL Doc 10036 · Page 14 of 14

Published by AsbestosClaims.Law

asbestosclaims.law/library/10036/14

https://asbestosclaims.law/library/10036/14

