FILED

U. $. DISTRICT COURT
EASTERN DISTRICT OF TEXAS

JUN111970

HAMES R, COONEY, CLERK .

CIVIL ACTION NO. 6449

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
BEAUMONT DIVISION
" CLARENCE BOREL :

" vs.,

-~ PIBREBOARD PAPER PRODUCTS
CORPORATION, ET AL

EQE;QN TO SUPPRESS DEPGSITIOQ
© TO ‘THE HONORABLE JUDGE OF  SAID COURT: "~

LR PV N LN WO

COMES NOW thé5defendant, Standard Asbestos Manu-
facturing and Insulating c;mpany,7$nd‘files this, its motion
to suppress the deposition of dlarence Borel, the plaintiff,
taken 5y Edna LaBove, Notary Pubiié} on ‘May 28, 1970, and

as groﬁnds'therefor would respectfully represént unto the

qurt‘the following:

Prior to May.zzz }97Q,ltgeworal depoéition of
cié;éﬁce Borel had beepgfékénf“ ignﬁﬁééfaeposition, he testi—
fied concerﬁing occasions ﬁpon:whiqh%he'had been exposed té “ , f);\£

products manufactuxed by ;g's;daigndant.,

Oon May 22, 1970, ‘the plalntlff s counsel prepared
'an addltlonal 1nterrogatory coverlng the same subject matter.
On the same date, not;cﬁ"gf takxpg dep051§;on upon written
inte:rogatory«wag prepéred by plaihtiff's counsel. A copy
of the inter#ogaté&:y, togéthe: with the. Ori;«ginai of the E i
notice, as wéll as'gklettér of E:ansAit£a1, was mailed by
plaintiff's counsel to the'undersiéned attorney as counsel

for said defendant on May 22, 1970; Such materiai was sent
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certified mail, under cé;tifi;ation number 674129. For
some reason not known to thé7uhééfé}gned attorney, the
material cogtaiped in §a$a envelopglﬁas not delivered té
‘ said attdrney,bbut rétﬁéglwésjfetﬁgﬁed.unclaimed to plain—r_
‘tiff's counsel. *

At some timeisubséqﬁéﬁtéto May 28, 1970, and on
approximately June. 5, l97Q, theﬁqndé:éiéned attorney received
a copy of said deposition*from Ehé said Edna LaBove, Notary
Publicfbiihis was the firsﬁ‘notice thét £heMundersigned
,attorney had had of théftékinq“bf;any adﬁitional deposition
of the said Clarence Borel. |

Immediately théreaftef; the-undérsigned attorney
undertook to ascertain jﬁst what- had trénspired, not having

’V:eceived any notice of the takiﬁg'of such deposition. Affer
‘having ascertained that such deposition had in fact been
taken, and on or about June 9, 1970, the undersigned
~attorney telephoned plaintiff’s éttbrney to inquire as to
how the deppsition might have been taken ﬁithout the giving
of proper nétice. At that time, plaintiff's counsel, Honorable
Wardwstepheﬁson, stated that he had inlféct.prepared and mailed
a notice. This the undersigned attorney was willing to accept,
alﬁhough he was still ﬁﬁaﬁié t6>undérstand why the notice had
not been received. |

On the morning of June 10, 1970, the undersigned
attorney received a letter from plaintiff's attorney dated
June 9, 1970, enclosing his letter dated May 22, 1970, the

original of the notice, 'and copy of the interrogatory, as well
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as the original envelope containing such documents, which

envelope had been returnedktovtheﬁgffice of plaintiff's
attorney. - & copy of said envelopé, a copy of said letter,
a copy ofAéaid'notice, énafé éopy of such interrogatory are
attached hereto, ﬁarkéd exhibit A'aqé‘made a part hereof.
. . L

5Cl§rénce Borel‘dié& at apprqximately 12:50 a.m.
on Wedhesdé}i\&ﬁne 3,”1970. A'cefti%ied'copy of the death
certificate of Clarence Borel is attached hereto, marked
exhibit B and made a part hereof.

| III.

It is apparent from the foregoing that timely notice
of the taking of this deposition was not given, and that thié
defendant was deprived Qf its right of cross examination, in
thaf thig defendant did not have an opportunity to‘prepare
éréss inferrogatories, or to take any other action permitted
by the Federal Rules of Civil Procedure’concerning the taking.
of éuch testimony.

Iv.

This defendant is aware of the provisions of‘Rule
‘S(b) providing that se;vice éf such notice may be made by
delivefing a copy to theiattorney for the adverse party by
mailing it to him at his last known address. This defendant
is further aware of the fact that the Rule provides that
service by mail is complete upon mailing; This defendani
further accepts without queséion’therfact that the notice
was indeed mailed on May‘zé,';§zo} Thus, this defendant

concedes that service waspcbmplete on said date, despite the
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fact that such notice was not actually received until June

10, 1970. This may be unfortunate from this defendant's
point of view, but the Rules are clear, and this defen&ant
 must, then, accept thebpropositian that service was complete

“on the day the notice was mailed; Défendant wili préééed
from that point. | |

Under the Provisions of-Rule 31(a), a party
desiring to take the deposition of any person upon written’
interrogatories is required to serve such written‘iﬁterroga—
tories upon every other party with.a hotice statinq'the
name and address of the pe;son who ‘is to answer the 1nter—
rogatorles and the name or descrlptlve title of the officer
before whom the deppsition“igfkq’bg“takep, This was done.
The Rule further provides, hOWever, that a.party so gserved
has ten (10) days witHin' whlch to serve. crOSs lnterrogatorles.
Further, Rule 32(c)(3) prov1des that such a party has a like
period of time to object to the form of wrltten lnterroga“
torles. It might be argued that under the provisions of
Rule 30(a) The Court might have shortened +the time, but this
is bes1de the. point “since no such;mot19n~was-made.

s ,Vv; J;;, :

It would seem clear, therefore,; that if the depo-
sition had been taken prlor to the time that this defendant
was required to file cross interrogatories or to object in » o
vany way tq the taking of the deposition, it‘was premature and
should be guashed.

Since the notice was served on May 22, this defen-

dant, under ordinary circumstances, and following the;provisions'

b35

The Borel v. Fibreboard Case File (1969-1972), Motion to suppress plaintiff's deposition Published by AsbestosClaims.Law
ACL Doc 10118 - Page 4 of 14 asbestosclaims.law/library/10118/4


https://asbestosclaims.law/library/10118/4

of the Rule as referred to above, would have up ko and

including‘iﬁﬁe 1 within which to prepéxe such cross inter-
»ro@atofies or to make such objections. ©Obviously, this
defendant was deprived of that opporfunity; since the dépo-'
5:siticn was°actqally taken on May 28; 1970, prior to the
"expiration of the time within which~£he‘deféndant could file
cﬁoss interrogatories.
V;.
The~vice here, hewevé;:}is‘evén worse thaﬁ indicated
 .aboVe. Actually, the ten (lO) day perlcd within which the
k'-l:defendant could flle crbsé 1nterrogator1es, was extended by ,
the p:ovisions'ovaule 6(e) That Rule provides as follows.‘
"(e) ADDITIONAL TIME AFTER SERVICE BY MAIL. When-
ever a party has the rlght or is required to do some
act or téke some procéedings within a prescribed period
of time after the ‘gervice of a'noticerdr other papef
.upon him and the notlce or paper is served upon him
?by mall three (3) days shall be: added to the pre—
scrlbed period.” o - : s ‘
Thus,-assgming, as we must, that service here was |
complete upon the date of the mailing of the same, even though ;
Vit:was ndf received, the notice was éerved upen May 22, 1970.
The _déf.endant, by the proyisioh of Rule 31(a), had ten (10)
da&s within which to téke actign; That period of time was
extended by Rule‘G(é) to thirteen (l3)*dé§é. Thus, the
defendant had up to and including June 4, 1970 télfile
cross interrogatories or.to take such otﬂer action permitted

by the Rules. This would include, of course, £filing a motion
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tb require the taking ofvthe'éeéoéition on written iﬁter;
rogatories or any of~phe other actions*contemplated by
the rule. . |

By this time, the witngss had died.

' VII.

Even assuming that the notice was effective on
the date it was mailed, this defendant has forever bheen
foreclosed from exercising its right of cross examination
or of taking any of the other éctions contemplatéd by law,
since the witness died prior to the expiration of the time
the defendant was required to take action. It is apparent,
therefore, that the taking of this deposition was prémﬁture,
and that the same must be suppressed.

WHEREFORE, premises considered, defendant, Standard
Asbestos Manufacturing and Insulating Company, respectfully
moves the Court to enter an Order suppressing the deposition
of Clarence Borel taken on May 28, 1979.7

Respectfully submitted,

MEHAFFY, WEBER, REITH & GONSOULIN
Attorneys for Standaxrd Asbestos
Manufacturing and Insulating Co.

1400 san JacintolBuilding
Beaumont, Texas
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T Fyxhrs/
. T . KEMPER W. STEPHENSON, 1958 A .

WARD STEPHENSON
MARLIN THOMPSON

| oé‘ O//ZLCM % STEPHENSON axp THOMPSON

STEPHENSON BUILDING /712 DIVISION STREET
ORANGE, TEXAS 77630 / 883-9396

May 22, 1970

Mr. James W. Mehaffy

Attorney at Law

San Jacinto Building

Beaumont, Texas 77701

Re: Clérence Borel vs. Fibreboard Paper Products
Corporation, et al

Dear Jim:

Mr. Borel's condition has grown worse and he
has been placed in Doctors Hospital in Groves. I am
enclosing a short interrogatory and I am mailing this
to Mrs., Edna LaBove and asking her to see Mr. Borel
in the hospital and obtain his answer as soon as possible.
I have asked that she contact him in five days, and there-
fore, if you have any cross-interrogatories, you should
get them to her as soon as possible. I know that you
are aware of his serious condition and will make any
cross-interrogatories as short as possible,

Yours truly,

Head,

Ward Stephen

WS:ib

Encl.

CERTIFIED MAIL, RETURN
RECEIPT REQUESTED

¥

Y
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KEMPER W. STEPHENSON, 1958
WARD STEPHENSON
MARLIN THOMPSON

cwr %f,m % STEPHENSON axp THOMPSON

STEPHENSON BUILDING /712 DIVISION STREET
ORANGE, TEXAS 77630 / 883.9396

, May 22, 1970

Mr. James R. Cooney

Clerk, U, S. District Court
Federal Building

Beaumont, Texas 77701

Re: Civil No. 6449, Clarence Borel vs. Fibreboard
Paper Products Corporation, et al g

Dear Mr. Cooney:

We are enclosing notice of taking deposition
upon written interrogatories served with notice.

Please file this instrument among the'paperqf
in- this action, '

Yours truly,

Ward Sfephenson

WS:jb

Encl.

ce:

Mr. George A. Weller
Mr. W. N. Arnold, Jr,
Mr. Dale Dowell

Mr. George E. Duncan
Mr. Robert E. Barnes )
Mr. Gerald P, Coley
Mr. Ben L. Reynolds
Mr. James W. Mehaffy
Mr. Gordon R. Pate
Mr. Charles S. Pipkin
Mr. George E. Murphy
Mr. Frank Bean

. - L]
- . I
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF TEXAS

_BEAUMONT DIVISION

CLARENCE BOREL H

vs.

: CIVIL ACTION NO. 6449

FIBREBOARD PAPER PRODUCTS:
CORPORATION, ET AL :

TO:

NOTICE OF TAKING DEPOSITION UPON

WRITTEN INTERROGATORIES SERVED WITH NOTICE

FIBREBOARD PAPER PRODUCTS CORPORATION
COMBUSTION ENGINEERING, INC.

JOHNS-MANVILLE PRODUCTS CORPORATION
OWENS-CORNING FIBER GLASS CORPORATION
EAGLE-PICHER INDUSTRIES, INC.

PITTSBURGH CORNING CORPORATION

UNARCO INDUSTRIES, INC.

PHILIP CAREY CORPORATION o
ARMSTRONG CONTRACTING AND SUPPLY CORPORATION

STANDARD ASBESTOS MANUFACTURING & INSULATINGC COMPANY

RUBEROID COMPANY
ARMSTRONG CORK COMPANY,

Defendants:

Please take notice that the deposition of Clarence

Borel, of the City of Groves, Texas, will be taken on

behalf of the plaintiff upon certain interrogatories,

of which a copy is herewith served upon you, and such

cross-interrogatories as may be served herein, before

Mrg. Edna LaBove, Court Reporter, P, O. Box 232,

Port Neches, Texas 77651,

STEPHENSON & THOMPSON

v Wasd Afann

Attorneys fo¥ Plaintiff
Stephenson Building
Orange, Texas 77630
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IN THE UNITED STATES DISTRICT COURT

/
FOR THE EASTERN DISTRICT OF TEXAS

' BEAUMONT DIVISION .
CLARENCE BOREL :
Vs, : CIVIL ACTION NO. 6449
FIBREBOARD PAPER PRODUCTS:
CORPORATION, ET AL :
INTERROGATORIES

Interrogatories to be prOpqunded to Mr. Clarenc;
Borel, c¢/o Doctors Hospital, Groves, Texas, who 18 to
be sworn and examined on the part of plaintiff by
Mrs. Edna LaBove, Court Reporter, P. 0. Box 232, Port

Neches, Texas.

No. 1 Mr, Borel, you have stated that you have worked
with products manufactured by Standard Asbestos
Mardufacturing and Insulating Company., 1If you
will, pleaQQ state to the court reporter where
You worked with these products, giving her the
approximate dates, your employer,. if you recall

the name of your employer, and the job sitae.

/

STEPHENSON AND THOMPSON

vy_tized AT

Attorneys f Plaintiff
Stephenson uilding
Orange, Texas 77630

e . - B L 14/ O '
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CERTIFICATE OF SERVICE BY MAIL

I, Ward Stephenson, hereby certify that a copy of the

N ' foregoing instrument was on this the 22nd day of_May
: 1970, mailed to the following named attorneys for the defendanta

and intervenot.

Mr. George A. Weller
- . Attorney at Law
o P, 0. Box 350 .
Beaumont, Texas 77704
ATTORNEY FOR DEFENDANT
FIBREBOARD CORPORATION

.. Mr. W. N. Arnold, Jr.
Attorney at Law

Fulbright, Crooker, Freeman,

Bates & Jaworski
.-, Bank of the Southwest Bldg.
""" Houston, Texas 77002
) ATTORNEY FOR DEFENDANT
ARMSTRONG CONTRACTING &
SUPPLY CORPORATION

‘ Mr. W. N. Arnold, Jr.
Attorney at Law

:Hflfﬂ“ Fulbright, Crooker, Freeman,

Bates & Jaworski
Bank of the Southwest Bldg.
Houston, Texas 77002
ATTORNEY FOR DEFENDANT
PHILIP CAREY CORPORATION

Mr. W. N. Arnold, Jr.
Attorney at Law

Fulbright, Crooker, Freeman,.

Bates & Jaworski

S Bank of the Southwest Bldgs:

Houston, Te xas 77002
ATTORNEY FOR DEFENDANT
ARMSTRONG CORK COMPANY

Mr. Dale Dowell

Attorney at Law

707 Beaumont Savings Bldg.

Beaumont, Texas 77701
ATTORNEY FOR DEFENDANT
OWENS-CORNING FIBERGLAS
CORPORATION

Mr. George E, Duncan

Attormey at Law )

P. O. Box 3708

Beaumont, Texas 77704
ATTORNEY FOR DEFENDANT

PITTSBURGH CORNING CORPORATION,

Mr. Robert E, Barmnes
Attorney at Law

P. O. Box 2098
Beaumont, Texas 77706

ATTORNEY FOR DEFENDANT -

RUBEROID COMPANY

"y
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Mr. Gerald P. Coley . "
Attorney at Law
Vinson, Elkins, Searls & Connally
First City National Bank Bldg.»
Houston, Texas 77002 :
ATTORNEY FOR DEFENDANT
UNARCO INDUSTRIES, INC.

Mr. Ben L. Reynolds PR
Attorney at Law i

" Royston, Rayzor and Cook

877 San Jacinto Building
Houston, Texas 77002
ATTORNEY FOR DEFENDANT
EAGLE-PICHER INDUSTRIES, INC.

Mr. James W. Mehaffy

‘Attorney at Law

San Jacinto Building
Beaumont, Texas 77701
ATTORNEY FOR DEFENDANT
STANDARD ASBESTOS MANUFACTURING
AND INSULATING COMPANY
Mr. Gordon R, Pate
Attorney at Law o
1119 Beaumont Savings Building S
Beaumont, Texas 77701
ATTORNEY FOR DEFENDANT
JOHNS-MANVILLE PRODUCTS
CORPORATION

Mr, Charles S. Pipkin

Attorney at Law S

P, O..Box 1632 ' ' .

Beaumont, Texas 77704 :
ATTORNEY FOR DEFENDANT A

COMBUSTION ENGINEERING, ING. o

Mr. George E. Murphy

Attorney at Law

615 San Jacinto Building

Beaumont, Texas 77701 o ‘
ATTORNEY FOR INTERVENOR et
NATIONAL SURETY CORPORATION ‘

Mr. Frank Bean
Bean and Manning b
500 Jefferson Building
Houston, Texas
ATTORNEY FOR DEFENDANT
EAGLE-PICHER INDUSTRIES, INC.

ey

. WARDCfTEPHENSON

. - . 4

e

L

Published by AsbestosClaims.Law
asbestosclaims.law/library/10118/13


https://asbestosclaims.law/library/10118/13

X //_,'_‘,‘_6, IT

o =N I
STATE BF TExAs *

CERTIFICATE OF DEATH

*

STATE

O.

I. PLACE OF DEATH
o. COUNTY

K STATE

2. USUAL RESIDENCE {Whora deceasod lived. if institution: residenco bofore ddmission} »

b, COUNTY

(Yes no, or unknown} {if yos, give war or dates of service)

Jeffenson L\ . Texas Jefferson
b Y OR TOWN (if outsido city limits, give procinct noJ <. 'LENETH OF STAY c. ClTY OR TOWN {If outsida city limits, give precinet no.) Y .
0n . ‘
Groves 6 years Groves
T e NI:M-f—aF(lof not in'hospﬂal give stroot address} d. STREET ADORESS (If rural, give location}
HOSPITAL OR
INSTITUTION [4_5 00 Lawndale L500 Lawndale
= 415 PLACE OF DEATH INSIDE CITY LIMITS? o, 15 RESIDENCE INSIDE CITY LIMITS? 7.15 RESIDENCE ON A FARM?
ves i No[ YES [} NO[d YES NO[D
3. NAME OF (o) First S (o] Middie fc) Lost 4. DATE OF DEATH
DECEASED N ,
_(Typo or print Clarence Borel June 3, 1970
5. SEX 5. COLOR OR RACE 7. 8. DATE OF BIRTH 3. AGE (inyears | IF_UNDER ) YEAR | T ONDER 34 FIRS,
. . Morrisd]d . Novor Married [J last birthday) | Months Days Hours Minutos
_lale Yhite Widwed ] Dvered 0 JAUFIUST 1L, 1912 57
10a. USUAL OCCUPATION [Give kind of work dono| 10b. KIND OF BUSINESS OR INDUSTRY I BIRTHPLACE [Stata or foroagn counlry) 12, CITIZEN OF WHAT COUNTRY?7 -
during most of working life, even if ratired) .
e o . 4
_Asbestos~orker Construction Louisicna U.S.A,
13, FATHER'S NAME i 14, MOTHER'S MAIDEN NAME
Charles Bore : ‘. Lucy Brown
5 W/\S OECEASED EVERIN U.S, " ARVIED FORCES? 16. SOCIAL SECURITY NO. 17. INFORMANT

j P
No L54=0-8007 | Yo Faponee Deel = Uife
18, CAUSE OF DEATIH [Enter only one cause per lino for {o), {b}, end (c}.] g"::::'::'“;"o‘::":
PART . DEATH WAS CAUSED BY: .
IMMEDIATE CAUSE (o} Medullarv Fajlure min
Conditions, if any,
which gavo rise to ~rhe 1 3
bk v OUE 1O Overwhelming Toxiema days
stating the under-
lying cousa last. X
DUE TO.{d) Gcncra112eQ:QQEpanomxtos, 1 1/2 s
(75 PART ll. OTHER SIGNIFICANT CONDITIONS CONTRlBUTING TO DEATH BUT NOT RELATED TO THE TERMINAL DISEASE CONDITION GIVEN IN PART I{e) i9. %,‘&S QDL,;'OPSY PER-
hy M!
L~ ~
3 Chronitc Asbestosis of lung vsg  Nogf
‘5‘2 20a. ACCIDENT SUICIDE HOMICIDE | 20b. DESCRIBE HOW |NJURY OCCURRED, (Entor nature of injury in Part | or Part Il of ltem 18.) '
o a a 0O
X7 TiME GF ™ Flow  Month  Day  Yeor -,
817 iRy -
> pr. . .
20d. INJURY OCCURRED 200, PLACE OF INJURY (e.g., in or about homa, farm, factory, { 201. CITY, TOWN, OR LOCATION COUNTY STATE -~ » - .
streel, office building, etc.} . ) :
MWD U | e ;
FI -
Ihercby :orhfy’ tonded the deccased from. 19 57 19.. _—f') o 7& — 19 - and last saw tho docassed olive ;
o - e 3_. :7 d_ . Doath oceurred at 2 ? m. on the datd stated abovo, end 10 the bost of my knowledge, from tho causes steted, . N
22a. SIGN/},J‘“-/‘/ or titla] T . 22 ATE/SIGNED
/! w’w«/?“‘zg oS~ 777 oot A & 1
23a. BURIAL, CREMATION REMOV/\L {Spocify) 23b. DATE 23c. NAME OF CEMETERY OR CREMATORY . j
: Burial June 4,1970 | Oak Bluff Memorial Park
T123d. TION Ci t tat 2 R'S SIGNATURE
; LOCA (City. town, or county) (State) 4, FUNERAL DIRECTOR'S SIGN, 'U Levlno.ston F. H.
4 Port Neches Xa8s T 3vple. | A ~<\_ 5091 #1009
i

25a. REGISTRAR'S FILE NO.

46

25b. DATE REC'D BY LOCAL REGISTRAR

25c. REGISTRAR'S SIGNATURE

R—k\ \(‘Q*-\/r (=3

Q\f\ X g

AFFIDAVIT

STATE OF TEXAS
COUNTY OF JEFFERSON

I hereby certify that the above and foreg01ng is a true and cerrect copy of the

death of (¥

as the

-

the office of the City of Groves, Texas.

Sworn to and subscribed befere me

QA NN '
H\S’m‘»&QM

. Local Registrar

, this \O dag of

Nrcn

same appears on file in

19%0
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