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Pl B TR N B
IN THE UNITED STATES DISTRICT COURT | . pisreict COURI

FASTERN DisIRICT OF TEXAS
FOR THE EASTERN DISTRICT OF TEXAS

JUL 201970
BEAUMONT DIVISION JAMES R COOMEY. C}_EF{Y? p
ey A
. e g ati d . e
CLARENCE BOREL § &/f/ A
vS. §
CIVIL ACTION NO. 6449
FIBREBOARD PAPER PRODUCTS §
CORPORATION, ET AL $§

ANSWER OF DEFENDANT, COMBUSTION ENGINEERING, INC.,
TO PLAINTIFFS' SECOND AMENDED ORIGINAL COMPLAINT,

Now comes Combustion Engineering, Inc., one of the
defendants in the above-entitled and numbered cause, and makes and
files this, its Answer to the Plaintiffs*' Second Amended Original
Complaint, and for such answer says:

This defendant admits the allegations of paragraph
(2) under the first unnumbered paragraph of said Complaint,
being the preamble thereof; and as to paragraphs (1), (3), (4),
(5), (6), (7), (8), (92), (L0) and (11), these paragraphs‘do
not relate to this defendant and defendant does not have suffi-
cient knowledge or information upon which to base a belief
as to the truth or falsity thereof.

1.

As to the allegations of Paragraph 1 reading,“That;
the ground upon which jurisdiction of this Court depends is
diversity of citizenship of the parties hereto", defendant
does not have sufficient knowledge or infirmation upon which
to base a belief as to the truth or falsity thereof, inasmuch
as it does not have knowledge as to the citizenship of the

parties other than this defendant.
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This defendant admits the allegations of paragraph
1 of said Complaint to the effect that the amount in contro-
versy herein exceeds the sum of Ten Thousand ($10,000.00)
Dollars, exclusive of intérest and costs, but denies that
the plaintiffs are entitled to any recovery herein against
this defendant in any amount.

2.

This defendant does not have sufficient knowledge
or information upon which to base a belief as to the truth
or falgity of the allegations of paragraph 2 of said Amended
Complaint.

3.

This defendant does not have sufficient knowledge
or information upon which to base a belief as to the truth
or falsity of the allegations of paragraph 3 of said Amended
Complaint.

4.

With reference to the allegations of paragraph 4
defendant admits the same but denies that the plaintiffs or
any of them are entitled to recover anything of this defendant
under the Articles or Statutes referred to.

4.

With reference to the allegations of paragraph 4-A
of said Complaint, this defendant denies that it was engaged
in the manufacture of materials used for insulation prior to

December 31, 1967, but admits that since said date it has

.
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been and is now engaged in the manufacture of materials used
for insulation, some of which contain asbestos. Defendant
denies that the insulation products manufactured by this
defendant are placed on the market to be purchased and used
by the general public, but to the contrary, this defendant
sells its products to insulation contractors who employ
experienced insulation workers in the application of the
products.

This defendant does not purport to answer said
allegations for or as to the other defendants named in this
cause.

5.

This defendant denies the allegations of paragraph
5 of said Complaint.

6.

This defendant denies the allegations of Paragraph
6 of said Complaint.

7.

Answering the allegations contained in paragraph
7, this defendant denies that any injury and damage complained
of by plaintiff were directly and proximately caused fo any
negligence or carelessness of this defendant.

In reply to the allegations contained in Paragraph
%:(a), this defendant, answering only for itself, denies
said allegations.

This defendant denies the allegations of Paragraph

7 (b), (c), (4) and (e) and each of them.

-3~
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8.

Answering the allegations of Paragraph 8, this
defendant denies that it breached any warranty to the deceased
or any other person in any respect, and denies the allegations
of Par. 8 and of subsections (a), ({(b), (c¢) and (d) and each

of them.

8~A.
This defendant denies the allegations of paragraph

8-A of said Amended Complaint.

9.
This defendant denies the allegations of paragraph

9 of said amended Complaint.

10.

As to the allegations of Paragraph 10, this defendant
denies the same, with the exception that it admits that
Clarence Borel died on or about the date stated, and defendant
denies that any condition with which he was suffering prior
to his death, or his death, resulted from any act or omission
of this defendant, or from the use of any product manufactured
by this defendant, or from any breach of warranty, if any, by

this defendant.

,"\«
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11.
This defendant denies the allegations of paragraph
11 of said Complaint.
12.

This defendant denies the allegations of paragraph

12 of said Complaint.

13.

With reference to the allegations of paragraph 13,
with the exception of the allegations reading, "and has
suffered damages in the amount of Five Hundred Thousand
($500,000,00) Dollars", defendant does not have sufficient
knowledge or informaton upon which to base a belief as to
the truth or falsity thereof. As to the allegations quoted
in this paragraph defendant denies the same.

14.

This defendant denies the allegations of paragraph
14 of said amended Complaint, and denies that the plaintiffs
ap entitled to any recovery against this defendant.

15.

This defendant denies the allegations of the prayer

of said Complaint, and denies that the plaintiffs are entitled

to recover any damages or any relief against this defendant.

(7’7 &
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Porther answering, snd by way of affirmative
datmo. f:hh dafendant gays that the products which this
éotendant ranulfactured api sold were a_(: all timos veasonadbly
£it and suiteble for the purposes for which manufactured and
sold, and Jdefendants ceny that,-tha sama were in anywiso defoctive
for tha use for which they were ranufactured.

| o an

Defondant .denin that the plaintifs sustained any
| injury as the result of ceatzet with orx use at'my product
'3 sanufactured by this defendant, and denlcs that any product of

products uhich it menufactured snd sold in anywise caused

or brought sbout say injury or illness, if auny, to the
plaintiff, and defendant further says that the phyaical condltion
of which plalntief corplains was in nowise cewsed or hwought
about by any product panufactured end soid by thia defenant,
and that such condition was due solely to digaase snd other
caases. |
- 8.

Furthor saswering herain, defendant slleges that ‘
17 the plaintiff gid sustain sny injury as the regult of the
ure of eny. product manufactured by this dalendont, wvkich Lo not
adnitted but expressly denled, then such injury was sustained
as & rosult of tho occupstion of the plaintifl 23 an insulator
or vorkaer in the insulatlien fleld for # narer of yoarsr ani

at 3ll tires bo know that Ya was wogking in dust 1acen air
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w;jick» contalnad asbestos dust ond other Just particles,
creatad by his own work and the work of cthar insulators, end
- by the fallars of his cmp‘.c-garé or the ovnors of the premices
on vhich ha was working to provide facilities and mpeans for
the elimination of dast laden pir, and therefora, say such
‘njury as he say havae sustained was sowe o&cugational &lsesss
resulting from his continaad #cm.:;).ution over a long psriod of
tine as an insulator, and not 25 a result of any isolated
mc:meni or contact with sny product manafectared by this
defendant; and this defendant 1s nct legally liadle therefon:
and further, this defendant donles tlat the plalntiff worked with
| products manufactured by thls dofendant.
. | | 19.

Thia defendant denles the exictonce of say warzanty

cn tha part of this dofendant and dentes any fault oF breach

'i ' of warfanty on tha part of this dofendant, but to the contrary,

’t says that the insulation product or ;Sméuf:ta panufactured by

i - S {3 ﬁxe at all times reasomably fit and suitable for the puxpose
of i.naulatia:? vhich was the puxposa for which they wers manu-
gactured and gold, and the plaintiff's injury, if any, aia not
result from any dafect in saia‘ product. Furthay, aay and ull
Quat conditions which resulted frenm nse of the product wara
cr_éatad dg'rl.mj the epplication thereof at which tixs the
product was cut or changed frowm the oricinzl forzn ia vhich ke

was panufectured by this cefencant, amd the condltions unior

-7-
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wlia.tch tﬁé plaintiff worked were at all times prescribed by

h‘.a employer ox ﬁhe ownex of the premises where the plaintiff
was employed, and defendant had no responsibility for the
" condition or conditiona at the place of work where plaintiff
was performing his work, | |

20,

1 » ' ‘Purther answering herein, if need be, and
by way of further affirmative defemse, this defendant speclally
denies that the plaintiff sustained any injury as a result of
contact with ox use‘of any product manufactured by this
defendant, and apecially denles any fault or breach of warranty

on the part of this defendant, end specially denies that it

or any of 1t s servants, agents or employees, were guilty
of any neg¢ligence proximatoly causing or contributing to
cause the plaintiff's alieged injuries and Gapages, 1£ any; -
but on the contrary this dofendant alleges that the plaintiff
.hlmself was gullty of various acts, wrongs and omissions,
each and all amounting to negligence, which, acting together
or aep‘arately.' wera the sole proximate caunse of his alleged
injurjea émd ‘damages, if eny, or in the alternative, were
a prmixinate causc thereof. |

1 21,

’eFurther énswering herein, and in the alternative,
defendant aj.leges that the plaintiff's alleged injurles and
damages, 1if anﬁr, were cauéed solely, or in the alternative,
were iuro:cimately caused by acts, wronys, omissions and neglie
gences of third parties or a third party, for vhose acts this

dafandant is in nowise liable or responsible; ox, in the

=77 it
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a&t}amm&.h}a, the physical condition of which plainkiff com=
i:»leéin& was Sug w;:},aly to czuses @thgr han any negllgengea,
fault or hreach ©f warrasnlty, none qz whick are adpitted mb
éa:sia{i. cm; tho paré of %:?;z:;w dafendont.
- | 23.

g'zszt%zer spovering hevein, and ia the slternative,
Gofendant would show unto the Coust that all situstions and
conditions, and the danger, i€ any srising from the continaed
use of such mﬁam%;ing retorinl or materialas were opon and
ebvivus to the ;ﬁsmizxé:iffii, and Lf sny dangors @:«;&ét@—ﬁ as clainsd

Ly him, which sve not admltted bt Jenied, sine, if exlieting,

. wers sppavent snd weoxs easily disceraible Ry him, and tha
plaintlff koew a3 puch ;%mga sare &p 413 the defendant, and
puch matters wora woll Xaown to kim m;: shagld heve boen
koown 20 hizs but nevertholess, he contlnued to work as =n
insulator ond contlmund to pubioct himself to aily which
was laden with insulatlon watexizl, sad such o ditione,
if existing, wore pot guch that this defeniant woald be legally
1isbla to tho plaintiff thersfor.
| BRI 23.

In the alternative, dofendant ailegos thet the
plaintiff ot 211 tiroe know of the dengers imvolved with inanlatien
materials gos&%iniﬁg gebestos end in wvorking ia due ladon alr
Sers insalation potorials worse i sze, and he had sttunl nokica
and kpowdledod eharenf, or ia tha altormative should have knowa
of rore, mnd ho kamw sad enpresistod the pabure or extsnt of

mich dangacs, Lf zny, and he continusd $o use snd to work with

o
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éuch materials and wunder such conditions with such kaowledge,
and therefore, this defendsnt owed him no duty to warn him of
any potential dangers involved, if any, and defendant pleads
the doctrine of volentl non £it injuria herein.

24,

?urther sunswering hersin, in the altarn#tive,
defendant would show that there.is and was no legal lisbilicy
on the part of this defendant, because of the fact that tha
alleged happenings in quction were brought abouk or caused
by txansitory cnnditi&ns arising in the course of the work
the plaintiff wag doing, and ordinarily incident thereto,
the plaintiff and his esployers vaing thelr own nanner,
method and means of cdoing the work, and defendant owed no
duty with respect thereto.

25.

Further answering hercin, in the aléernative,
this defeniant says that the plaintifs's 2lleged injuries
and damages, if any, wééa the result of an unaveldable accident.,

’ 26.

Further answsring heresin, in the altefnative, this
defendant says that any couse of action, if any, vhich the
plaintifs has or may ever have had against this defendant,

which is not adnitted but denied, accrued more than two years
prior to the comnencmrent of this sult against this dafendant,

and is burzed by the

Article 5526,Vernon's Texas Oivil Statuben, and defendant

plesds sama in bar o this suls,

777
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27
Purther snawaring heralw, in the alée&::‘mﬁiw, thiz

é«af&%énk séya that any cause of actlion, if any, whiich the
plaintiif Jas or mey ever havs had pgalnat this defendant,
;ihis;:h'ls not ademitted bat donled, scorusd more than four

yaa é prior to t?té conpencusent of this sult agéin&t thin
éeﬁri *aﬁt; and is barred by tha Texas Four-Year Zistuto of
Limitstions, Articls 5529, Verson's Texas Civil Statates,

and éﬁf&gémﬁ: pleade sene in bar to thiz guit.

28,
ks a further growds of rellief znd pleading in
the altsenative, this éeﬁéﬁdgmt says that if any judoment
is entered barein jointly ém‘i ssverally nodlnse 4t snd otk
defondants, thal in such ovent this defondswt is entitled to
sontribution agaimzt‘ guch gthar éaﬁﬁmiani%& in accordnnce
git;&z the provisionz of Azicle 2213 of varnon's m{ﬁamm&

Civil Ststutes of the State of Taxas.

<
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28~-A

This defendant says that if the deceased sustained
any injury while working in the State of California as a
result of the use of any product or products manufactured
by this defendant, which is expressly denied, then any such
action for personal injury occurring in the State of Calif-
ornia accrued more than one year prior to the filing of this
suit, and such cause of action is barred by the one-year
statute of limitations of the State of California.

28-B.

Defendant further says that if the plaintiff sustained
any injury in the State of Louisiana as a result of the use
of any product or products manufactured by this defendant,
which is expressly denied, then any such action for personal
injuries occurring in the State of Louisiana, is barred by
the one-~year statute of limitations of the State of Texas.

28-C

In the event plaintiff sustained any injury in any
state other than Texas, California or Louisiana, as a result
of the use of any product manufactured by this defendant,
which is not admitted but denied, then such occurred more
than one or two years or the period provided by the particular
state where plaintiff claims that the injury occurred, and
defendant pleads each and all statutes of limitations as to
said alleged cause of action under the law of the state where

such alleged action arose.

-12-
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CROSE~CIATH
. How conmes Combistion Enginaering. Inc., one of

the defendants in,tha‘abavementitléﬁ and numbexed causae,

and flles this, its Cross-Clainm ayainst the other defendants

herein, Pibreboard Paper Products Corporation, Johng-Manville

Products Corporation, Owens Corning Fiber Glass'carparaticn,

Eagle~Pitcher Industries, Pittshurgh Cerning Corporation,

tmarce Industrlea, Inc., Philip Carey Corporation, Armgtrong
Cork Company

Btandard Asbestos Manu-

facturiné and Insulating Company and Ruberoid Company, all
hereinaﬁtef called c¢ross~-defendants, and saya Lf the plaintiff
sustained any injury as the result of any act or omission

on the part of thia defendsnt, Cosbustion Engineering, Ine,,
which is not ncdmitted bub éenieﬂ} then such injury wes caused
and broughﬁ about and contributed to and proxnimately

qause& by the acts and qmissions of the rvemaining defendsnte
above~naned, and if any Judgment ig entored berein against
this defendant, then in such event this defendant iz entitled
to indemnity from each and all of the other defendants; or,
in the alt@rnaﬁivs,.is entitled to contribution against each
and sll of the othexr defendants in accordance with the pxo¥
vislons of Article 2212, Vernon's Amnototed Civil Statutes

of Toxas.

o

M : ‘ . -] Ze
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WHEREFORE, this defendant prays judgment that
plaintiff take nothing against it herein, and that it go
hence with its costs, without day; and in the alternative,
that it have judgment for indemnity, or in the alternative,
for contribution, as set forth above.

Cone ™ G
=
-~ ATTORNEY FOR DEFENDANT AND CROSS- “—
PLAINTIFF, COMBUSTION ENGINEERING, INC.,

1014 San Jacinto Bldg.,P.0.Box 1632,
Beaumont,Texas.

72(
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CERTIFICATE OF SERVICE

I hereby certify that on this

20th day of

July , 1970,

a true and correct copy of the foregoing instrument was mailed to
the following named attorneys of record:

Mr. Ward Stephenson, Attorney,
Stephenson and Thompson,
Stephenson Building,

Orange, Texas. 77630

 ATTORNEY FOR PLAINTIFF,S.R.Potter

Mr. W.N.Arnold, Jr.,Attorney,
Fulbright,Crooker,Freeman,Bates
& Jaworski,

Bank of the Southwest Bldg.,
Houston,Texas 77002

ATTORNEY FOR DEFENDANT , ARMSTRONG
CONTRACTING AND SUPPLY CORP.,
AND PHILIP CAREY CORPORATION

Mr. Robert E. Barnes, Attorney,

P.0.Box 5098,

Beaumont, Texas 77706
ttorney for Defendant,
RUBEROID COMPANY, A DIVISION
OF GAF CORPORATICN

Mr. Dale Dowell, Attorney,
707 Beaumont Savings Bldg.,
Beaumont, Texas 77701

Attorney for Defendant,

OWENS -CORNING FIBERGLAS CORP.

Mr. George A. Weller, Attdrney,
P.D.Box 350,
Beanmont, Texas 77704
Attorney for Defendant
FTBREBOARD PAPER PRODUCTS
CORPORATION
Mr. PFrank Bean,
Bean & Manning,
500 Jefferson Bldg.,
Houston, Texas,
Attorney for Eagle-Picher
Industries, Inc.

Attorney,

Mr. Gerald P. Coley, Attprney,
vinson, Elkins,Searls & Conrally,
First City National Bank Bldg.,
Houston, Texas 77002

Attorney for Defendant

UNARCO INDUSTRIES, INC.

Mr. James W. Mehaffy, Attornoy,

San Jacinto Bldg.,

Beaumont, Texas 77701
Attorney for Defendant,
STANDARD ASBESTOS MANUFACTURING
AND INSULATING COMPANY

Mr. Ben L. Reynolds, Attorney,
Royston, Rayzor and Cook,
877 San Jacinto Bldg.,
Houston, Texas 77002
Attnrney for Defendant,
EAGLE-PICHER INDUSTRIES, INC.

Mr. Gordon R. Pate,Attorney,
1119 Beaumont Savings Bldg.,
Beaumont, Texas 77701

Attorney for Defendant,

JOHNS -MANVILLE PRODUCTS CORP.

Mr. George E. Murphy, Attorney,
615 San Jacinto Bldg.,
Beaumont, Texas
Attorney for Intervenors,
NATIONAL SURETY CORPORATIUN Xx¥

ATTORNEY FOR DEFENDANT,

COMBUSTION ENGINEERING, INC.

v 9z
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