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IN THE UNITED STATES DISTRICT COURT | . pisieict COURY 

FASTERN DisIRICT OF TEKAS 
FOR THE EASTERN DISTRICT OF TEXAS 

JuL 2.0 1970 
BEAUMONT DIVISION JAWES R COONEY. CLERY 

CLARENCE BOREL § fl/// A 
vS. 

CIVIL ACTION NO. 6449 
FIBREBOARD PAPER PRODUCTS 
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CORPORATION, ET AL 

ANSWER OF DEFENDANT, COMBUSTION ENGINEERING, INC., 
TO PLAINTIFFS' SECOND AMENDED ORIGINAL COMPLAINT, 

Now comes Combustion Engineering, Inc., one of the 

defendants in the above-entitled and numbered cause, and makes and 

files this, its Answer to the Plaintiffs' Second Amended Original 

Complaint, and for such answer says: 

This defendant admits the allegations of paragraph 

(2) under the first unnumbered paragraph of said Complaint, 

being the preamble thereof; and as to paragraphs (1), (3), {(4), 

(8), (6), (7), (8), (9), (10) and (11), these paragraphs‘do 
not relate to this defendant and defendant does not have suffi- 

cient knowledge or information upon which to base a belief 

as to the truth or falsity thereof. 

1. 

As to the allegations of Paragraph 1 reading,“That; 

the ground upon which jurisdiction of this Court depends is 

diversity of citizenship of the parties hereto", defendant 

does not have sufficient knowledge or infirmation upon which 

to base a belief as to the truth or falsity thereof, inasmuch 

as it does not have knowledge as to the citizenship of the 

parties other than this defendant. 
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This defendant admits the allegations of paragraph 

1 of said Complaint to the effect that the amount in contro- 

versy herein exceeds the sum of Ten Thousand ($10,000.00) 

Dollars, exclusive of intérest and costs, but denies that 
the plaintiffs are entitled to any recovery herein against 

this defendant in any amount. 

2. 

This defendant does not have sufficient knowledge 

or information upon which to base a belief as to the truth 

or falsity of the allegations of paragraph 2 of said Amended 

Complaint. 

3. 

This defendant does not have sufficient knowledge 

or information upon which to base a belief as to the truth 

or falsity of the allegations of paragraph 3 of said Amended 

Complaint. 

4. 

With reference to the allegations of paragraph 4 

defendant admits the same but denies that the plaintiffs or 

any of them are entitled to recover anything of this defendant 

under the Articles or Statutes referred to. 

4. 

With reference to the allegations of paragraph 4-A 

of said Complaint, this defendant denies that it was engaged 

in the manufacture of materials used for insulation prior to 

December 31, 1967, but admits that since said date it has 

. 
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been and is now engaged in the manufacture of materials used 

for insulation, some of which contain asbestos. Defendant 

denies that the insulation products manufactured by this 

defendant are placed on the market to be purchased and used 

by the general public, but to the contrary, this defendant 

sells its products to insulation contractors who employ 

experienced insulation workers in the application of the 

products. 

This defendant deoes not purport to answer said 

allegations for or as to the other defendants named in this 

cause. 

5. 

This defendant denies the allegations of paragraph 

5 of said Complaint. 

6. 

This defendant denies the allegations of Paragraph 

6 of said Complaint. 

7. 

Answering the allegations contained in paragraph 

7, this defendant denies that any injury and damage complained 

of by plaintiff were directly and proximately caused fo any 

negligence or carelessness of this defendant. 

In reply to the allegations contained in Paragraph 

%:(a), this defendant, answering only for itself, denies 

said allegations. 

This defendant denies the allegations of Paragraph 

7 (b), (c), () and (e) and each of them. 
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8. 

Answering the allegations of Paragraph 8, this 

defendant denies that it breached any warranty to the deceased 

or any other person in any respect, and denies the allegations 

of Par. 8 and of subsections (a), {(b), (c¢) and (d) and each 

of them. 

8-A , 

This defendant denies the allegations of paragraph 

8-A of said Amended Complaint. 

9. 

This defendant denies the allegations of paragraph 

9 of said amended Complaint. 

10. 

As to the allegations of Paragraph 10, this defendant 

denies the same, with the exception that it admits that 

Clarence Borel died on or about the date stated, and defendant 

denies that any condition with which he was suffering prior 

to his death, or his death, resulted from any act or omission 

of this defendant, or from the use of any product manufactured 

by this defendant, or from any breach of warranty, if any, by 

this defendant. 

,—"\« 
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11. 

This defendant denies the allegations of paragraph 

11 of said Complaint. 

12. 

This defendant denies the allegations of paragraph 

12 of said Complaint. 

13. 

With reference to the allegations of paragraph 13, 

with the exception of the allegations reading, "and has 

suffered damages in the amount of Five Hundred Thousand 

($500,000,00) Dollars", defendant does not have sufficient 

knowledge or information upon which to base a belief as to 

the truth or falsity thereof. As to the allegations quoted 

in this paragraph defendant denies the same. 

14. 

This defendant denies the allegations of paragraph 

14 of said amended Complaint, and denies that the plaintiffs 

ae entitled to any recovery against this defendant. 

15. 

This defendant denies the allegations of the prayer 

of said Complaint, and denies that the plaintiffs are entitled 

to recover any damages or any relief against this defendant. 
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AREYNEETIYD DITTHONE . 

16. 

Porther answering, snd by way of affirmative 

datmo. f:hh dafendant gays that the products which this 

éotendant ranulfactured and sold were a_(: all timos veasonadbly 

£it and sulteble for the purposes for which manufactured and 

sold, and Jdefendants ceny that,-tha sama were in anywiso defoctive 

for the uvse for vhich they were ranufactured. 

| o arn 
Do fanlant 'dmiu that tha plalntiff sustained any 

injury as the result of coatzct with or use m:';my product 
sanufactured by this defendant, and fimiw that any product ox 
products which it menufactursd and sold in anywise caused 

or brought sbout say injury or illness, if any, to the 

plaistiff, and defendant further saya that the ghyaical condltion 

of which plaintiff complains was in nowize cevsod or brought 

about by any product mmfmmm rnd gold by thia delendant, 

and that such condition was due solely to disease snd other 

crases. | ' | 
18. 

gurthar enewering herain, defendant zlleges that 
12 the plalatiff £id sustain any injury es the raegult of the 

ure of any. product sanufactured by this dalendont, viich in not 

adnitted but expressly denled, then such injury wes sustained 

as & rosult of tho occupstion of the plaintifl 23 an insulator 

or vorker in the insulatlien fleld for # narer of yoarsr ani 
at 3ll tires bo know that ka was wogking in dust 1acen air 
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R 

w;jick» contalnad asbestos dust ond other Just particles, 
creatad by his own work and the work of cthar insulators, end 

. by the fallars of his cmp‘.c-garé or the ovnors of the premices 
on vhich ha was working to provide facilities and means for 

the elimination of dast laden pir, and therefora, say such 

‘njury as he say havae sustained was sowe o&cugational élsesss 
resulting from his contlnuad sccupation over a leag pericd of 

time as an insulator, and not 25 a result of any isolated 

imlfienfi or contact with any product rsanafectored by this 

defendant; and this defendant 1s nct legally liable therefor: 

and further, this defendont denles that the plalntiff worked with 
producta menufactured by this dofendant. 

o | 19, 

This dafendant denlos the exictonce of any warzanty 

on the part of this defendant and denles any fault ox Lreach 
;i ' of mrfamy on tha part of this dofendant, but to the contyaty, 
i; | says that the tmiafim product or ;;mmgm panafactured by 
é e were st all timos roasonably fit and suitabls for the purpose 

of insulation which wap the ‘purzmaa, fox which they werd mana- 
gactured and gold, and the plaintiff's injury, if say, aid net 
result from any dafect in zaia‘ product. Further, sny and all 

Quat conditions which resulted fren uss of the product wexa 

cr_éatad dg'rlmj tha epplication thereof at which tixs the 

product was cut or changed from the oricinzl forzn ia vhich ke 

was manufectured by this cefencant, aml the condltions unior 
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which tfié plaintiff worked were at all times prescribed by 
1ia employer ox fihe ownex of the premises where the plaintiff 
was employed, and defendant had no responsibility for the 

condition or conditiona at the place of work where plaintiff 

was p;rforming his work, | | 
20, 

‘Purther answering herein, if need be, and 

by way of further affirmative defense, this defendant specially 

denies that the plaintlff gustained any injury as a result of 

contact with or use of any product manufactured by this 
defandant, and specially denles any fault or breach of warranty 

on the part of this defendant, snd specially denies that 4t 

or any of it s servants, agents or employecs, were guilty 

of any negligence proximately causing ox contributing to 

causa the plaintiff's alieged injuries and dapages, i£ any; 
but on the contrary this dofendant alleges that the plaintiff 

’himself was gullty of various acts, wrongs and omissions, 

each and all amounting to negligence, which, acting together 

or aap‘arataly,’ wera the sole proximate cause of his alleged 
injurjes and ‘damages, if any, or in the alternative, were 
a praxinate causc thereof, | 

fl 21, 
’emther énswering herein, and in the alternative, 

defendant a}leges that the plaintiff's alleged injurles and 

damagesn, if anj, were cauéed solely, or in the alternative, 
were firoximately caused by acts, wronys, omissions and neglie 
gences of third parties or a third party, for whose acts this 

dafandant is in nowise liable or responsible; ox, in the 
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a&t}amm&.h}a, the physical cendition of which plainkiff com= 

i:»leéin& was Sug w;:},aly to czuses @thgr nan any negllgengea, 
fault or bhreach of warrasly, noene qz whick are adpitted mb 

éa:sia{i. cm; tho pard of %:?;z:;w dafendont. 

g'zszt%zer spovering hevein, and ia the slternative, 

Gofendant would show unto the Coust that all situvations and 

conditions, and the danger, i€ any srising from the continaed 

wse of such iszéam%;img meterial or naterials were opun and 
ehvicus to the ;z&amtiff, and if any Jdengores aa:sziséw:fi ag clainsd 
by him, which sve not admltted but denied, snne, if exleving, 

- were sppavent sod wexs easily discuraible hy hiwm, and tha 

plaintiff hoew os wach mimw: sare an 413 the defendant, and 

puch matters wore woll Xnown to bim @%’ shoeld bhave boon 
known to hims but nsvertholess, he continued to work =g an 

imsulator ond conbimund to pubjoct himsels to sir which 

wvag ladem with insulation weterisl, sad suoh conditions, 

. if existing, ware pot such that this defenipnt wouwld be legally 

1isble to the plaintiff therefor. 

| B 23. 
In the slternstive, defsndsnt ailegas thet the 

plaintiff ot 211 tires Enow of the dsngere imvolved with insalatien 

materialy gaafiai‘niflg gebestos end in working ia due ladon alr 

Sers insalntion potorials wore in sze, and he had sttuni nokica 

znd xaowladce thareof, or ia tha altornative shiould have knows 

of rame, ond he kaew end eovveaiated the paiura of 

i
 

suck Rangacs, L€ zny, 298 he contluved ¢o use znd to work wikl 

o 
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éuch materials and wunder such conditions with such kaowledge, 
and therefore, this defendsnt owed him no duty to warn him of 

any potential dangers involved, if any, and defendant pleads 

the doctrine of volentl non £it injuris herein. 
24, 

?urther sunswering hersin, in the altarn#tive, 
defendant would show that there.is and was no legal lisbilicy 
on the part of thls defendant, because of the fact thak tha 

alleged happenings in quetion weve brought about or cauged 

by transitory candifiiéna arising in the course of the work 
the plaintiff was deing, and ordiparily incident thereto, 

the plaintiff znd hls esployers using thelr owm MANNEY, 
- method and means of doing the work, and defendant oved no 

duty with respect thereto. 

25. 

Further answering herein, in the aliaxnmtive, 
this defenlant says that the plaintifs's 2lleged injuries 

and danages, 1f any, wé&w the regult of an unaveldable accident. 
26, 

Further answering herein, in the a&teimafiive, this 
defendant says that any couse of action, irf any, vhich the 

plaintifs has or may ever have had against this defendant, 

which is not adnitked but denied, accrued pore than two years 

prior to the comnencmeent of this sult against this defendant, 

and is Statuto of Limitations, 

tutes, and defendant 
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27 

Parther snawaring heralw, in the alée&::‘mfiiw, thiz 

é«af&%énk séya that any cause of action, if any, which the 
plaintiif Jas or ey ever havs had ngainat this defendant, 

vhich is not ademitted bat donled, scorusd more than four 
yaa é prior to t?té conpencunent of this suit agéin&t thin 
éefiri *afit; and is barred by tha Texas Four-Year Zistute of 
Limitstions, Articls 5329, Verson's Toexas Civil Statutes, 

and &mfenémi: pleads sexe in bar to thiz muis. 

23y 

ha # further growds of selief and nloading in 
~ the altsyaative, thig :fifiamm?mt says that 42 any juvdorment 
is entered barein jolakly a;m fi%:@mm}r wiadinst 48 snd other 
detondants, that in such ovent this defondsnt is entitled to 

sontribution mgmmml puch other &ammfimw in socovdpncs 
?‘sim the provisions of Agicle 2213 of vernon's &fimt&mfi 
Civil Skatutes of the State of Taxog. 

<
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28~ 

This defendant says that if the deceased sustained 

any injury while working in the State of California as a 

result of the use of any product or products manufactured 

by this defendant, which is expressly denied, then any such 

action for personal injury occurring in the State of Calif- 

ornia accrued more than one year prior to the filing of this 

suit, and such cause of action is barred by the one-year 

statute of limitations of the State of California, 

28-8. 

Defendant further says that if the plaintiff sustained 

any injury in the State of Louisiana as a result of the use 

of any product or products manufactured by this defendant, 

which is expressly denied, then any such action for personal 

injuries occurring in the State of Louisiana, is barred by 

the one~year statute of limitations of the State of Texas. 

28-C 

In the event plaintiff sustained any injury in any 

state other than Texas, California or Louisiana, as a result 

of the use of any product manufactured by this defendant, 

which is not admitted but denied, then such occurred more 

than one or two years or the period provided by the particular 

state where plaintiff claims that the injury occurred, and 

defendant pleads each and all statutes of limitations as to 

said alleged cause of action under the law of the state where 

such alleged action arose. 

-12- 
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CROSE~CIATH 

. How conmes Combistion Enginaering. Inc., one of 
the defendasnts in,tha‘abavementitléfi and numbexed causae, 

and flles this, its Cross-Clain ayainst the other defendants 

herein, Pibreboard Paper Products Corporation, Johng-Manville 

Products Corporation, Owens Corning Fiber Glass'carparaticn, 

Eagle~Pitcher Industries, Pittshurgh Cerning Corporation, 

tmarce Industries, Inc., Philip Carey Corporation, Awmgtrong 
Cork COmpanyi 

Btandard Asbestos Manu- 

facturiné and Insulating Company and Rubsroid Company, all 
herginafitek called eroszs-defendants, and says A€ the plaintise 
sustained any injuxy as the result of any act or omission 

on the part of thim defendant, Conbustion Engineering, Inc., 
which is not ndmitted bub d@fiia&; then such injury was caused 

and bxought about and contributed to and pr nimately 

caused by the acts and Qmiasiang of the remalning defendants 

above~naned, and Lif sny judgment is entored herein sgainst 

this defendant, then in such event this defendant iz entitled 

to indemnity from each and all of the other defendants; or, 

in the altarnafiiv@,’ia entitled to contribution against each 
and all of the othexr defendants in accordance with the praé 

vislons of Article 2212, Vernon's Annotsted Civil Statutes 

of Toxas. 

-] 2 
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WHEREFORE, this defendant prays judgment that 

plaintiff take nothing against it herein, and that it go 

hence with its costs, without day; and in the alternative, 

that it have judgment for indemnity, or in the alternative, 

for contribution, as set forth above. 

= 
-~ ATTORNEY FOR DEFENDANT AND CROSS-~ “— 

PLAINTIFF, COMBUSTION ENGINEERING, INC., 
1014 San Jacinto Bldg.,P.0.Box 1632, 
Beaunont,Texas. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 20th day of July , 1970, 

a true and correct copy of the foregoing instrument was mailed to 
the following named attorneys of record: 

Mr. Ward Stephenson, Attorney, 
Stephenson and Thompson, 
Stephenson Building, 
Orange, Texas. 77630 
ATTORNEY FOR PLAINTIFF,S.R.Potter 

Mr. W.N.Arnold, Jr.,Attorney, 
Fulbright,Crcooker,Freeman,Bates 
& Jaworski, 
Bank of the Southwest Bldg., 
Houston,Texas 77002 
ATTORNEY FOR DEFENDANT , ARMSTRONG 
CONTRACTING AND SUPPLY CORP., 
AND PHILIP CAREY CORPORATION 

Mr. Robert E. Barnes, Attorney, 
P.O.Box 5098, 
Beaumont, Texas 77706 

ttorney for Defendant, 
RUBEROID COMPANY, A DIVISION 
OF GAF CORPORATION 

Mr. Dale Dowell, Attorney, 
707 Beaumont Savings Bldg., 
Beaumont, Texas 77701 

Attorney for Defendant, 
OWENS ~CORNING FIBERGLAS CORP. 

Mr. George A. Weller, Attdrxney, 
P.0O.Box 350, 
Besnmont, Texas 77704 

Attorney for Defendant 
FTBREBOARD PAPER PRODUCTS 

CORPORATION 

Mr. Ppank Bean, 
Bean & Manning, 

500 Jefferson Bldg., 
Houston, Texas, 

Attorney for EBagle~Picher 
Industries, Inc. 

Attorney, 

Mr. Gerald P. Coley, Attorney, 
vinson, Elkins,Searls & Connally, 
First City National Bank Bldg., 
Houston, Texas 77002 

Attorney for Defendant 
UNARCO INDUSTRIES, INC. 

Mr. James W. Mehaffy, Attorney, 
San Jacinto Bldg., 
Beaumont, Texas 77701 

Attorney for Defendant, 
STANDARD ASBESTO0S MANUFACTURING 
AND INSULATING COMPANY 

Mr. Ben L. Reynolds, Attorney, 
Royston, Rayzor and Cook, 
877 San Jacinto Bldg., 
Houston, Texas 77002 

Attorney for Defendant, 
EAGLE~-PICHER INDUSTRIES, INC. 

Mr. Gordon R. Pate,Attorney, 
1119 Beaumont Savings Bldg., 
Beaumont, Texas 77701 

Attorney for Defendant, 
JOHNS ~MANVILLE PRODUCTS CORP. 

Mr. George E. Murphy, Atltorney, 
615 San Jacinto Bldg., 
Beaumont, Texas 

Attorney for Intervenors, 
NATIONAL SURETY CORPORATIUN xx¥ 

ATTORNEY FOR DEFENDANT, 
COMBUSTION ENGINEERING, 1INC. 
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