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General Statement

Plaintiff, an insulator, who worked for some 33 years
for various insulation contractors, seeks to recover damages
against eleven different manufacturers of various products con-
taining some asbestos, as joint and several tortfeasors, because

of the development of a disecase called asbestosis that made its

initial appearance some 33 years after the initial exposure at
the age of 24 years to asbestos dust and fibre, Plaintiff, there-
fore, is suffering from a disability resulting from a disease,
and not an injury arising out of a sudden and unintended event
allegedly produced by some condition of a specific and identi-
fiable product. The hazard that produced the disease was an
environmental one that was directly related to his occupation.
The hazard was air pollution. It is significant to say that the
environmental hazards of air pollution to which people in our
society are being exposed are receiving increasing attention by
a variety of governmental agencies, by industry, by scientists,
by labor unions and by voluntary agencies. Some hazards can be
minimized by changes in the design of products; most, however,
can be better controlled by the manner in which an activity is
cérried out; and others can be minimized, especially to users of
the products, through the adoption by the user or the user's em-

ployees of safer practices.
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The environmental hazard here involved=-dust and fibre

arising out of the use of products containing some asbestos for

construction purposes--is a hazard to workers, and to workers

only, and not to the general public. These products are sold
to insulation contractors and installed by trained mechanics.
It is a hazard that brings on in the course of time and from
prolonged and continued exposure a disease that has been clas-
sified as an occupational disease, a lung disease producing
shortness of breath and coughing; such disease from exposure
to dust has been recognized as an occupational disease since
1947 under the Texas Workman's Compensation Act and in many
jurisdictions this occupational disease was recognized long
before this. 1In 1924, a case of severe lung scarring was de-
scribed in England. It was of a man who had spent 20 years
weaving asbestos textile products. 1In the next decade, numer-
ous similar cases were observed so that by the mid-1930's the
hazard of asbestos as a pneumoconistic dust was universally
accepted. See Statement of Dr. Irvin J. Selikoff before the
House Committee on Education and Labor on H.R. 14816, the Occu-
pational and Safety Health Act of 1963, March 7, 1968.

There are several different kinds of occupations re-
lated to asbestos involving differing degrees of exposure--the
mining operation involves those who are engaged in mining the

substances called chrysotile and amosite from which various

e
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products are made; the textile occupation workers; and con-
struction workers applying insulation products containing some
asbestos, the plaintiff being in this latter category. The
evidence indicates that the exposure is more intense in general
to miners and to textile workers using the pure product than it
is to construction workers, although as to construction workers
the situation varies with the nature of the task being performed.

About 407, of the insulation materials now being used
are asbestos containing. Today, asbestos insulation materials,
which contain 10-15% by weight of asbestos, may have pure
chrysotile, pure amosite, or a mixture of the two. 1In addition
to asbestos as an insulation material, fibrous glass is widely
used, accounting for perhaps half the insulating material. Other
materials include the use of foan glass, cork, rubber, etc. See,
Cooper and Balzar, Evaluation and Control of Asbestos Exposures
in the Insulating Trade; The Second International Conference on
the Biological Effects of Asbestos. Dresden, Germany, April
1968,

The insulator's job when working with asbestos contain-
ing materials can be divided into six general operations: (1)
The prefabrication of materials (10%) in which molded pipe cover-
ing or blocks are cut and shaped to fit, using hand or power

tools; (2) application (about 40% of his time) includes fitting,
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hammering into place, etc.; (3) finishing (30%), where insulating
materials are coated with asbestos containing cement; (4) tearing
out (10%) where old insulation is removed; (5) mixing (5%) in
which different products are mixed in various combinations; and
(6) general work (5%). See Clark and Cooper, Supra.

It appears from the scientific knowledge available that
‘successful reduction of environmental exposures necessitates a
combination of industrial hygiene measures which must be taken
seriously and forcefully implemented. Methods include: (1)

substituting less hazardous materials; (2) enclosing certain

work areas; (3) providing local exhaust ventilation; (4) requir-

ing personal respiratory protection; (5) changing work habits

and improving general housekeeping. See Clark and Cooper, Supra.
In marine and heavy industrial work-~and this is from an environ-
mental standpoint probably the most hazardous type of work be-
cause of the enclosed conditions under which the work is done--
there is no suitable substitute for asbestos insulating products.
This is in large part because of its effective insulating qual-
ities against very high temperatures of around 1,000 degrees.
Other products are not as heat resistant as is asbestos.

Because of the varieties of conditions, it is the
thesis of the defendants that the duty and responsibility for

guarding against the hazard of asbestos dust exposure is on the

o=
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particular industrial user, whether it be a miner, a textile
factory worker, or a specialty contractor who engages in the
task of installing insulating material. But the effort in this
case is to subject the makers of products containing some asbes-
tos to joint liability on various theories of negligence and
strict liability.

Defendants' contention here is not a novel one. It
has already been recognized by othexs and without reference to
any claims that were being asserted in behalf of those victimized
by asbestosis. 1In testifying before a House Committee in 19603,
Dr. Irving J. Selikoff, a researcher in the occupational disease
areas, stated that the duty and respounsibility is primarily that
of the government and the scientists in cooperation, to solve the
problem. He made it clear that it was an unhappy reflection on
the health authorities--government; public health authorities,
the medical profession--that at this time in the United States
in the 1960's, 7% of all deaths among insulation workers are due
to a completely preventable cause, pulmonary asbestosis. He
goes on to say--and this was at a time when there was no thought
of imposing liability on manufacturers of asbestos products and
therefore without any reason for bias--that it is evident that
they had every right to look to their government and public

health authorities and to the physicians and the scientists,
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Such information as we now have,' he goes on to say, "are

measures to improve working conditions including the following:

(1) Improved working practices; (2) Availability of improved

masks or respirators; (3) Appropriate exhausts; (4) Appropriate
health examinations and the vacuuming of clothes before going
home; and (5) The substitution of less dusty materials when the
job to be done permits it." 1In view of the variety of things
that can be done to lessen the environmental hazards, it is in-
accurate, so he says, to blame any segment of the industry. No
one really knows where the responsibility lies or what is econom-
ically or scientifically feasible. Does it belong with the
materials maker? The individual employer? The regional employ-

ers’

association? The national employers' association? The
national materials manufacturers association? The local unions?
The international union? Only the Public Health Service can

provide the long term surveillance necessary for ithe detection

of effects with a long latent period. See Selikoff, Statement

before House Committee, supra.

In view of this situation and for the reasons stated
herein, it is submitted that the claim in this case is a pre-
posterous one; and that whereas the incidence of possible harm
can no doubt be reduced by a variety of measures adopted by em-

ployers and public health agencies, those who have contracted

G-
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this disease over a period of years should be provided with
adequate compensation through workman's compensation or social
security benefits., 1In 1956 Congress amended the Social Security
Act to provide disability benefits to a limited category, Act of
August 1, 1956, Ch. 836 & 103, 70 Stat, 915.

This legislation inaugurated a new social insurance
program against disability. Later amendments expanded the area
to include a disability that has lasted or can be expected to
last "for a continuous period of not less than twelve months,"
42 U.S., c § 423(d)(1l) Supp. III, 1965-67. In fact, this federal
social security system is a challenge to state workman's come

pensation. Plaintiff, Borel, has received his workman's caompen-

sation benefits, and is currently receiving disability benefits

under the Social Security Act. Notwithstanding these programs

for providing financial security to workers with asbestos con-
taining products who, for many reasons, including their own lack
of care and susceptibility, eventually and over a long course of
time develop a disabling lung disease, plaintiff seeks a novel
and third system that would make an entire manufacturing industry
bear the responsibility for those who develop asbestosis, De-
fendants accept the notion that a manufacturer should be expected
to bear the risk of harm resulting from miscarriages in the manu-
facturing process, but surely not the risk of harm due to so

many factors other than a possible defect in the product.

-
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In discussing motions for summary judgment pursuant
to Rule 56, Charles Wright points out that summary judgment
should be available to a litigant when there is no genuine issue
or any material fact to be tried, and that allegations in the
pleadings do not create an issue as against a motion for summary
judgment. The very object of summary judgment procedure as then
Judge Cardozo said long ago, is ''to separate what is formal or
pretended in denial or averment from what is genuine and sub-
stantial, so that only the latter may subject a suitor to the
burden of a trial." Wright, Federal Courts (1970) page &444.
While the plaintiff is to be given the benefit of all reasonable
doubts in determining whether a genuine issue of fact exists,
there are two general and underlying reasons for concluding that
there are no genuine issues of fact in this case. 1In the first
place, it is the sole legal duty and responsibility of industrial
employers to guard against health hazards to their employees f£rom
the use of products so long as such cmployers are as conversant
with the risks and hazards involved in the use of such products
as the makers are or ought to be in the exercise of ordinary
care and so long as such products are manufactured as safely as
they appear to be., Plaintiff cannot show any real issue of fact
that these conditions were not met during all the period leading
up to the time when it was discovered that plaintiff was develop-

=

ing a disability from asbestosis. 1In the second place, plaintiff
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cannot identify when or why plaintiff's disability was produced
or what part, if any, any conduct, if any, of any of the defend-
ants contributed to the plaintiff's disability. Wwhile it is true
that plaintiff can join two or more defendants in the same suit
when he has a right to relief against each, this is permissible
only when under Rule 20a the right to relief asserted against
each relates to or arises out of a "single transaction or occur-
rence or series of transactions or occurrences.'” There has been
very little discussion in the cases as to what constitutes the
same transaction or occurrence or series of transactions or occur-
rences. It is suggested that it is absurd to permit joinder of
claims and parties based on incidents occurring ten and fifteen
years apart and no such joinder has ever been permitted.

NEGLIGENCE - Proposition 1.

A manufacturer of a product that contains no defect,

that is intended for industrial use and by specialized contrac-

tors, and that does not create any new risk that was not already

inherent in the constituent parts being used has no duty to ad-

vance the state of scieutific and medical knowledge as to the

risks and dangers involved to employees of the user from any

known characteristic of the product that may produce under some

conditions an environmental hazard. When such a hazard results

and disability develops from long-continued use, the condition
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is regarded as an occupational disease and is compensable in

that way only or through our federal social security system,

The duty and responsibility for advancing the state of scientific

knowledge is with the Public Health authorities, the industries

who use such a product, and organized labor.

The environmental hazard here involved was a kind of
dust and fibre arising out of the use of various kinds of products
containing some asbestos, under a variety of working conditions.

One cannot escape the conclusion, and this could seemingly be

_conclusively established, that all dusts, irrespective of their

nature, if breathed in sufficient quantities and for sufficient
time may cause profound changes and damage to the lungs. See,
Mancuso, Medical Aspects of Occupational Disease, 19 Ohio St.
L.J. 612 (1958). The author writing in 1958 classified occu-
pational diseases into four categories. Those were:

(1) Diseases resulting from toxic dusts, mists, fumes,
vapors and gases;

(2) Those resulting from physical states of the en-
vironment such as abnormal temperatures;

(3) Those resulting from mechanical factors such as
vibrations;:

(4) Those resulting from infectious agents.

-10-
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It should be clearly understood that an occupational
disease is not an accident. It arises out of an occupation and
is of slow development over a long period of time. The nature
of the conditions that produce such a disease is well known to
the insulation contractors and the asbestos workers union as well
as to the industrial worker, even if neither may realize the mag-
nitude of the danger. The nature of the product and the environ-
mental conditions produced by application of the product is as
well known if not better known to the employer of insulation
workers and often to the workers themselves than the manufac-
turer, especially since conditions vary so much from job to job.
It is a disease which is due wholly to causes and conditions that
may be present or anticipated and characteristic of the partic-
ular occupation, and this means that science and industry has
not yet learned how completely to eliminate it. There are many
such diseases in the first or dusty category and silicosis and
asbestosis are two of the best known.

It has been said that perhaps the best definition for
the term '"occupational disease' is to be found in the frequently

8

quoted case of Victory Sparker & Specialty Co. v. Francks, 123

A 635, 638, 147 Mo. 363, 44 ALR 363 (1925). 1t is as follows:
“An occupation or industry disease is ome which arises from
causes incident to the profession or labor of the parties occu-

pation or calling. It has its origin in the inherent danger or

-11-
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mode of work of the profession or industry and it is the usual
result or concommitant. If, therefore, a disease is not a cus-
tomary or natural result of the profession or industry per se,
but is the consequence of some extrinsic condition or independ-
ent agencies, the disease or injury cannot be imputed to the
occupation or industry, and it is in no accurate sense an occu-
pation or industry disease.” This is a recognition of the fact
that even when utmost care is exercised there will be some in-
cidence of the disease.
There is reason and good sense to the notion that as

. a matter of law the maker of a product should not be held liable
for inherent risks from dust in the use of a product that are as
well known to sophisticated industrial users as they are to the
makers of such products. Diseases from dusty conditions con-
stitute a public health problem. It is a problem that cannot

be satisfactorily solved except through organized research and

by way of public regulation of those industries engaged in occu-
pations where such conditions exist. Asbestosis, as already ob-
served, has been recognized in Texas as an occupational disease

since 1947 and the legislature must have concluded as a matter

of law that it was insofar as manufacturers of products contain-
ing some asbestos are concerned a potential hazard to employees,

and who should therefore be compensated for permanent disability

-12-
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resulting therefrom and as a cost of operating the employer's
enterprise. No doubt some might argue that the Workman's Com-
peasation recovery is inadequate, and further that industry can-
not be depended upon to eliminate bad conditions or improve sur-
roundings because it may be less expensive to provide for a
Workman's Compensation recovery than to improve conditions, or
increase the state of the knowledge. 1If so, the answer is not
to hold all kinds of makers of products, however valuable those
products, responsible for advancing the state of knowledge about
preventive medicine simply because others have found no solution.
. Prevention of disease from such conditions is a govern-
mental responsibility and is at all times being studied by various
governmental health agencies. Moreover, organized labor is aware
of the occupational disease problem. It is one for the joint
efforts of government, labor and industries but until the govern=
ment, through regulatory processes, fixes responsibility to ad-
vance knowledge and improve working coanditions, the duty and
responsibility for known hazardous working conditions is on the
employer as set forth more fully under the next proposition.
It is not socially desirable or economically feasible
for each manufacturer to undertake separate research projects
for the purpose of ascertaining how and in what ways the in-

cidence of harm could be reduced from asbestos dust. This kind

-13-
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of uncoordinated research would be excessively expensive as well
as non-productive. Such research as is legally required should
be required pursuant to a plan developed by various legiglative
and administrative agencies of the government and such research
should obviously extend to other kinds of dust that produces lung
disorders.

A manufacturer of a new product such as a drug or
chemical has without doubt a duty to make such investigations
through experts, as a reasonable man would make to ascertain any
risks or dangers that might be created by a2 new product that he
develops. Anyone who enters a special field of manufacturing
will be held to the knowledge and skill of an expert and must
keep abreast of techniques used by practical men in the industry.

Wright v. Carter Products, Inc., 244 F (2d) 53 (2nd Cir. 1957)

(applying N.Y. Law); Noel v. United Aircraft Corp., 219 F. Supp.

556 (D. Del. 1963) (duty to develop promptly propeller feather-

ing control); Holland v. St, Paul Mercury Ins. Co., 135 So. (2d)

145 (La. App. 1961) (pest control company bound to know ingredi-
ents of rat poison consumed by child). But no new risk or danger
was created out of the materials used by manufacturers of asbes=
tos products. The occupational risk or hazard from the dust and
fibre involved in the use of asbestos was already inherent in the

substance that was mined; and the existence of some risk cr hazard

-14-
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was well known. The duty and responsibility for guarding against
an occupational disease from the dust generated by the kind of

job to be done was the duty and responsibility of the insulation

contractor.

NEGLIGENCE - Proposition 2.

It is the sole duty of the asbestos contractors to

protect insulation workers and other employees from, or warn

of risks and dangers of which the contractors could be expected

to be as fully informed as the makers of the products containing

some asbestos,

1t is the duty and responsibility of employers to
provide their employees with safe working conditions, and to
protect them against hazards necessarily incident to the employ-
ment, especially occupational diseases; it was the duty of the
construction contractors and not the duty of makers of products
containing some asbestos to advise insulators of the risks and
dangers of which the employer-contractors were calculated to be
and ought to be as fully informed as were the makers of the prod-
ucts. The contractors were as fully informed or indeed better
informed about the potential hazards of installing insulation

containing some asbestos as were the makers of the products.

-15-
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The liability of the maker of a product on a theory
of negligence has in general been limited to so-called hidden

dangers, like the defective wheel in MacPherson, or the defective
g 3 9

fork stem of the wheel chair in Putnam v. Erie Mfg. Co., 338 F

(2d) 911 (5th Cir. 1964), or the live virus in polio vaccine.

Gottsdanker v. Cutter Labs, 6 Cal. Rptr. 320 (Ct. App. 1960).

This means hidden to the ultimate purchaser, which in this case
would be the construction contractors. See Keeton, Products
Liability - Current Developments, 40 Tex. L. Rev. 193, 197 (1961).
His duty, whether or not it is a duty of reasonable care or some
. kind of duty imposing liability without fault, is a duty as to
dangers hidden from the ultimate purchasers of such products.
This no-duty rule, both as to negligence and strict liability
theories prevents recovery not only on the part of the purchaser
but also those in the vicinity of the use of such products and
all those who come into contact with the product with the per-
mission of the ultimate purchaser. For example, in Murphy v.

Cory Pump and Supply Co., 197 N.E. (2d4) 349 (1964) an action was

brought against the maker of a riding power lawnmower for inju-
ries received by a child who fell in front of a mower and had her
leg mangled in the mower blade. There was no guard in froat of

the blades, but the Court concluded that no_ one was misled by

its appearance and that the user or purchaser fully realized the
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nature and danger of the product he was using. The duty of care
was on the user to use the mower in such a way as to avoid harm
to bystanders. One of the most recent cases involving an alleged

improper design is Schemel v. General Motors, 384 F (2d) 802

(7th Cir. 1967). As a ground of recovery the plaintiff alleged
negligence and improper design in making the Chevrolet Impala
capable of being driven at a rate of speed in excess of 115 miles
per hour. 1In denying recovery the Court said that the dangers
attendant on excessive and unlawful speed are neither latent nor
concealed. The duty and responsibility of the maker is to put
. the ultimate purchaser on notice of those inherent dangers in-
volved in the use of the product of which he is aware or ought
in the exercise of ordinary care to be aware and with respect
to which he has reason to believe that the purchaser will not be
aware.

In this situation there is much more justification for
the application of this idea than is present when the product is
one to be used by members of the general public. Here the de-
fendants were dealing with sophisticated purchasers who not only
know as much about the dusty and fibrous conditions of the atmos-
phere in which their employees work; they probably know moxe and
should be expected to know more. Moreover, as stated before and

as has been brought out in the intervoganions of the defendants,

-17-
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asbestosis has been recognized as an occupational disease since
1931 in an Act of Parliament and so the industrial users and the
contractors who purchased asbestos products during the years that
the plaintiff exposed himself to the risk of asbestosis must nec-
essarily have known of the risk of harm from continued exposure
to asbestos dust and fibre.

Therc is good reason and good sense to the notion that
generally and as a matter of law, the maker of a product should
not be held liable for inherent dangers in products that are as
well known to sophisticated purchasers to whom they will ulti-

e mately be entrusted as they are to the makers. This is because
nothing is so safe that it could not be made safer, but most of
the products that have been a boon to humanity, such as prescrip-
tion drugs, have inherent dangers that victimize some people.

But when the benefits from the use of such products are consid-
ered to outweigh the magnitude of the danger, all that is ex-
pected of the maker is that he make known the dangers to those
who can, because of their experiness, be entrusted with their
use; including insulation contractors who purchase and utilize
products containing some asbestos continuously.

'In the Restatement of Torts, it is said: 'One who
supplies a chattel to others to use for any purpose is under a

duty to exercise reasconable care to inform them of its dangerous

-18-
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character if, but only if, he has no reason to expect that those
for whose use the chattel is supplied will discover its condition,
and realize the danger involved. . . ," It is only when the
supplier, having "special experience knows that the condition
involves danger and has no reason to believe that those who use
it will have such special experience as will enable them to per-
ceive the danger” that he will be required to inform them of the
ris& of which he himself knows or should know in the exercise of
ordinary care. Rest. Torts (Rev. Ed. Sec. 388 (1966).)

While giving to a third person through whom a chattel
. is supplied all the information necessary to its safe use is not
in all cases sufficient, the courts have held that notice te an
employer satisfies any duty and responsibility of the manufac-
turer because he is entitled to rely on the employer to convey
this information to his employees. If, moreover, it is informa-
tion that the employer already has, no duty to take any other
measures 1is required, After all, the employer is in fact con-
sidered to be the ultimate user. As is stated in the comment
to Sec. 388 of the Restatement, "modern life would be intoler-
able unless one were permitted to rely to a certain extent on
others doing what they normally do, particularly if it is theiv

duty to do so', Comment N, page 308.

=19
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In this connection, it can be said that the Supreme
Court of Texas has generally adopted and followed the rules and
principles set forth in the Restatement of Torts when deciding
unsettled questions of law related to personal injury litigation.
The citation of the following cases will suffice to show this:

Fisher v. Carrousel Motor Hotel, 424 SW (2d) 627 (Tex. 1967)

(offensive contact held actionable citing Sec. 18 of Rest. Torts)

McKisson v. Sales Affiliates, Inc., 415 8W (2d) 787 (Tex. 19&7)

(adopting strict liability for unreasonably dangerous products,

citing Sec. 4025, Rest. Torts); Halepeska v. Callihan Interests,

. Inc., 371 SW (2d) 368 (Tex. 1963) (detailed discussion of the
position taken in the Restatement on assumed risk in land cases);

Seideneck v. Bayreuther, Assoc., Tex. Sup. Ct. 1970, 451 SW (24)

752, 754 (citing Sec. 343a of Rest. Torts in a slipping and fall-
ing case).

In May v. Allied Chlorine & Chemical Products, Inc.,

165 s0 (2d) 735 (Fla. App. D.C. 1964), plaintiff's theory was
that the manufacturer of chlorine gas had a duty to warn an emn-
ployee that only a particular kind of gas mask would be effective
in a heavy concentration of chlorine gas. The Court in upholding
a summary judgment for the defendant said that when a product
like chlorine gas was regularly used in an employer’s business

and its dangerous characteristics were known, it could “find no
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theory of law upon which the maker or distributor of chemical
products must inform user's employees of the details of pre-
cautionary measures which should be taken in the event of a

misuse of the product.” Likewise, in Haley v. Allied Chemical

Corp., 231 NE (2d) 549 (Mass. 1967) the Court held that it was
the sole duty and responsibility of the employer to warn employ-
ees of any dangers of which it knew or ought to have known and
which were not reasonably obvious to them. The plaintiff was

an employee of an electronics concern. The employer bought
liquid chemicals from the defendant, Allied Chemical Corp.

. Among the chemicals were hydrofluoric and nitric acids, both
being extremely corrosive. Neither acid alone generates gas,
but if hydrogen peroxide is added there is quickly liberated a
gas which if confined in a jug would cause the jug to explode.
The failure to provide the particular employee who was victim-
ized by an explosion with this information may have been a cause
for the explosion. The jugs received by the victim's employer
did not warn against this particular hazard. The Court said:
""Allied had shipped each of the chemicals in a specially manu-
factured container closed by a cap specially and adequately de-
signed to guard against the hazards which might reasonably be
anticipated from the particular chemical during shipment and

storage prior to use., We think Allied could reasonably have
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relied on Electronics thereafter to take proper safety pre-
cautions and to imstruct its own employees on the proper tech-
nique to be used in handling these dangerous acids."

Where there was evidence in the plaintiff's case that
a construction company's foreman knew of the possibility that
dynamite placed in freshly drilled holes would explode prema-
turely from the heat therein, it was held there could be no
recovery from the manufacturer on the ground of any failure to

give adequate warning to employees. Hopkins v. DuPont de Nemours

& Co., 212 ¥ (2d) 623 (1954) certiorari denied 343 N.S. 372, 99
. L. Ed. 686, 75 S. Ct. 103,
A recent Kansas case involved a situation where an
industrial user sought damages for injuries received as a result
of inhaling chemical compounds. The case was submitted to the

trial court on the defendant's motion for summary judgment. It

was admitted that the chemical products, Dowel Corning R671
resin and TOLVAL, used to spray jig-parts to prevent adhesion
of organic materials to jig patterns were potentially hazardous
to the health of persons using it in industrial processes if

they were used without adequate ventilation, and if vapors in-

haled for long periods of time. The trial court sustained the
motion for summary judgment "for the reason that the defendants,

having given adequate warning to their immediate vendees of the
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potential health hazards of their products, defendants have
fully discharged any duties that they may have had." Younger

v. Dow Corning Corp., 451 P (2d) 177, 179 (Kans. 1969). 1In up-

holding the trial court, it was held that Sec. 388 of the Re-
statement of Torts was applicable and the court quoted at length
from the Restatement. The court made a special point of the fact
that the products were for industrial use and were being sold to
industrial users who had the responsibility and duty of safe-
guarding its employees. This case is directly in point. Cases
involving products intended for general public use are of course
. not applicable; adequate notice to an intermediate seller would
obviously not satisfy the makers duty of ordinary care in many
such instances.

In a very comprehensive article on the subject of

Products Defective Because of Inadequate Directions_ or Warnings,

Dix Noel cites a number of cases--and none are cited to the con-
trary-~holding that a manufacturer has no duty to warn employees
of employer~purchasers, 23 Sw., Law Journ. 258, 282 (1969);

Berton v. Turco Products Inc., 252 F (2d) 726 (3rd Cir. 1958)

(applying N. Jersey law); West v. Hydro Test Inc., 196 SO (24d)

598 (A. App. 1967) (o need to attach instructions to each item,

exposed to all sorts of weather); Thomas v, Arvon Products Co.,
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227 A (2d) 897 (Pa. 1967) (warning to employer of need fer
ventilation when using product; directions for use to employer

sufficient).

In Delhi-Taylor Oil Corp. v. Henry, 418 sSW (2d) 390

(Tex. 1967), the Supreme Court of Texas held that where a dan-
gerous condition on the land of the occupier-defendant was as
well-known to the independent contracter and his foreman as it
was to the occupier, the occupier could not be held liable for
injury occurring to an employee of the independent contractor.
In that case, the injured employee was engaged in welding oper-
: ations when a dragline bucket, operated by another employee,

punctured a pipeline of the occupier-defendant. The Court

adopted the principle that an adequate warning to an independent

contractor discharges as a matter of law the occupier's duty to

employees of independent contractors. The Court recognized that
an issue of fact might sometimes exist as to adequacy of warning
but if the warning is such as to give full notice to the inde-
pendent contractor of the dangers involved, the sole responsi-
bility for preventing injuries thereafter is on the independent
contractor whose liability is absoluie and governed by the Texas
Workman's Compensation laws. The principle was based on the
notion that any other doctrine would impose an intolerable burden

on the possessor. The same rule applicable to the possessor on
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whose land insulation contractors do their work should z2lso be
applicable to the maker of products that are utilized by the

independent contractor, and any other rule would be intolerable.

NEGLIGENCE - Proposition 3.

It is the duty and responsibility of industrial and

other employer-entrepreneurs who specialize in the use of partic-

ular types of producis and of organized labor in such industries

and of governmental agencies, especially when the magnitude of

the danger varies because of a variety of processes and condi-

tions under which the products are _ used,to institute safety

programs, to install safety devices, and to educate their em-

ployees in the handling of the product. It is not the duty and

responsibility of the maker of products to protect employees of

their purchasers, but rather the responsibility of employers to

safeguard and protect their employees, just as the miner of

chrysotile is responsible for his employees and the textile

maker for his employees. FEach emplover is faced with different

conditions and each is in a better position to appreciate and

find ocut the potential risk involved in his process, and the ways

and means to minimize such risk.

This proposition follows as a logical deduction from

the holdings of the Court that the duty of the manufacturer is
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satisfied by giving notice of risks that the employer is not

likely to know about.

STRICT LIABILITY - Proposition 1.

Courts have not imposed liability anywhere against

manufacturers on the basis simply that a condition of the product

caused harm when used as intended. Instead, they have imposed

liability on warranties or strict tort theories only when the

product was defective at the time he sold it,

The plaintiff must impugn the product, and as has been
pointed out the question is "How harmful does a product have to
be in order to breach the obligation of the maker and its dis-
tributors?"” Keeton, Some Observaticns About Strict Liability
of the Maker of Prescription Drugs: The Aftermath of MER/29;
also Dickerson, Products Liability: How Bad Does a Product Have
to Be? 42 Ind. L.J. 301 (1967). The only difference between
negligence and strict liability is that plaintiff must impugn
the defendant when a negligence theory is relied upon, whereas
he must impugn the product under strict liability theories.
Virtually all products intended for intimate bodily use, such
as drugs, cosmetics, food, cigarettes, and drinks, including
whiskey, will inevitably result in substantial physical harm to

a certain percentage of persons. Whitmore, Allergies and Other
g P 5 g
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Reactions Due to Drugs and Cosmetics, 19 SW L.J. 76 (1965).
But this fact alone even when injury follows from proper use
has never been a basis for recovery in any jurisdiction, and
especially would this be true when the injury is of slow de-
velopment over many years, as for example lung cancer from
smoking cigarettes.

The long history of one lung cancer case is illus-

trative. This is Green v. American Tobacco Co. There have

been four 5th Circuit opinions, the first being in 1962 and the
last being in 1969. 1In the last opinion, the Court of Appeals
. in an en banc hearing held (£€-3) for the defendant, with a

majority concluding that reasonable fitness was the test and

a minority of three dissenting on the ground that “the one in-
escapable consideration is that a jury found as a fact that Mr.
Edwin Green, Sr. died of primary cancer of the lung caused from
smoking Lucy Strike cigarettes. . . . The decisive point is
that when the jury so found there simply remained no further

strict liability issue in the case.” Green v. American Tobacco

Co., 391 F (2d) 97 (5th Cir. 1963).

The defendants are aware of no holding from any state
court of last resort or any Federal Court of Appeals that lia-
bility would be imposecd simply because injury followed from an

appropriate use of a product. In the recent case of Davis v.
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Wyeth Laboratories, Inc., 399 F (2d) 121 (9th Cir. 1968) it was

contended on behalf cf a victim of Sabin Oral Vaccine that a
maker should be regarded as guaranteeing that the drug was fit
and safe for each and every user and not simply reasonably fit
and reasonably safe for use by the public as a whole, but the
Court said that it was unwilling to make such a far-reaching
change in the law.

This subject has been bedeviled by the confusion re-
sulting from the fact that the attack on fault as a prerequisite
to recovery has proceeded along two separate and distinct lines.

. The attack was initially started by the elimination of privity
of contract as a requirement for recovery on a warranty theory;
then there followed an attack on fault as a basis for recovery
on negligence theory and the adoption by the American Law In-
stitute of Sec. 402A of the Restatement of Torts got much
acceptance. The test for strict liability on a tort theory
pursuant to Sec. 4024, and the test articulated on a warranty
theory pursuant to the Uniform Commercial Code are not neces-
sarily the same. Under Sec. 2-314 of the U.C.C., a product is
unmerchantable if "unfit for the ordinary purposes for which
such goods are used" and if fit in that sense, there is no lia-
bility for a foreseeable but out-of-the-ordinary use or perhaps

s

even for a misuse. Under Sec. 402A of the Restatement of Torts
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a product must be defective and unreasonably dangerous, There
is no necessary reason why "unreasonably dangerous" cannot be
interpreted in such a way or a tort concept of badness defined
by the courts in such a way as to eliminate the complexity re-
sulting from two theories of recovery that are not coextensive.
This point is developed under the next proposition.

So even if it were an established fact that during
the 33 years of plaintiff's exposure to asbestos dust and fibre
there had been no misuse, no negligence on the part of contrac-
tors and no appreciation of any risk on the part of the plaintiff

. himself, plaintiff does not make out a prima facie case simply

by showing injury followed use. No court to the defendants'
knowledge has ever so held and this would be especially so where
a liability without fault scheme for the compensation of a victim

has already been provided by the legislature through our work-

man's compensation system,

STRICT LIABILITY - Proposition 2.

A product is regarded as defactive at the time of sale

only if the following conditions are met:

(1) The product as marketed was at the time of sale

unreasonably dangercus: and

(2) The risk or hazard involved in the product's use

was_a concealed or hidden danger; and
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(3) The risk or hazard that made the product so dan-

gerous was a scientifically known fact at the time of sale and

was cne that could have been feasibly reduced by the application

of techniques known at such tinme.

STATEMENT AS TO SUBDIVISICN (1) CF PROPOSITION 2.

The requirements of subdivision (1) are not met unless

it can be found from the evidence that a reasonable man with

knowledge of the condition and the risks incident to the use

of the product as marketed, would not have marketed the product

as ne did because the magnitude of the danger in fact from so

doing outweighed the utility or justification for so doing.

As to design defects, this mecans that a manufacturer

cannot be regarded as selling an unreascnably dangercus product

that is designed in a universally accepted or customary manner

in the absence of either expert testimony that would serve as a

reasonable basis for a finding that safer products could have

been made feasibly, or evidence of a viclation of some regula-

tory measure, or finally, evidence that scme makers followed a

safer procedure.

In seeking to recover against a maker or purveyor of
goods for physical harm produced by some characteristic or con-

dition of a product, plaintiff may adopt one or more of three
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general approaches. He may contend that the product was defec-
tive at the time of sale by the defendant in that it was not in
the condition that the maker intended it to be; he may contend
that the product was purposely designed or produced with some
condition that involved a risk of the kind that resulted in the
plaintiff's harm, and that a maker who designs a product in such
a way ought to be responsible for harm resulting from such an
inherent risk; or, finally, the plaintiff may seek tc recover
because the maker or other seller supplied incomplete, incorrect,
or misleading information about the risk and dangers involved in
. the use of such a product and the measures that can or ought to
be taken to avoid harm,.
In the vast majority of the cases where the maker of
a product has been held liable either on a negligence theory or
on some kind of warranty or other strict liability theory, the
claim was based on the first ground, namely, that a specific
product was defective because of a miscarriage in the manufac-
turing process and the defect brought about some kind of a sudden
and unintended accident out of which plaintiff's injury arcse.
This case involves either the second or third category or a com-
bination of the two. But in aay event, as both Judge Wisdow and
Judge Thornberry have pcinted out "demanding that the defect

render the product unreascnably daangerous reflects a realization
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that many products have both utility and danger." Helene Curtis

Indust., Inc. v. Pruitt, 385 F (2d) 241, 850 (S5th Cir. 1968)

(Thornberry) and Ross v. Up-Right, Inc., 402 F (2d) 943 (5th

Cir. 1969) (Wisdon). The first case involved a product for
dyeing hair and the second case involved a combination scaffold
and ladder for use in overhead repair work. In the last cited
case, the contention of the plaintiff was as here a contention
that the product was designed improperly. The Court quotes from
an article by Wade, Strict Tort Liability of Manufacturers, 19
SW L.J. 5, 15 (1965) wherein Wade said ""The only real problem

is whether the product is unreasonably dangerous.” The Supreme
Court of Texas has made it clear in all cases where liability
has been imposed that the product must be found to be unreason-

ably dangerous and not just dangerous. Shamrock Fuel & 0il

Sales Co. v. Tunks, 416 SW (2d) 779, 785 (Tex. 1967); McKisson

v. Sales Affiliates, Inc., 416 SW (2d) 787 (Tex. 1967); Derryl

v. Ford Motor Co., 440 SW (2d) 630 (Tex. 1969).

Designs as Unreasonably Dangercus. It is nct by co-

incidence that the vast majority of the cases involving strict
liability have been cases involving defective products, products
that turned out to be different from what the maker intended
them to be. There was a miscarriage in the manufacturing process
and the risk of concealed defects from miscarriages in the manu-

facturing process have been allocated to the manufacturer. This
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is because the utility involved in the use of the vast majority
of products that are so marketed outweigh the risks involved in
their use. In designing a product risk and utility are neces-
sarily taken into consideration by those who design it.

Since the magnitude of the danger alone is not the
test for ascertéining when a product is unreasonably so, it must
almost of necessity follow as has been pointed out that whatever
utility or purpose is served by the product must be outweighed
by the danger involved in its use. Keeton, Products Liability -
Allocation of Risks, &4 Mich. L. Rev. 1329, 1335 (1966); Wade,
e Strict Tort Liability of Manufacturers, 19 SW L.J. 5, 15 (1265).
This, of course, is the language of Sec. 402A of the Restatement
of Torts, and this concept seems to have been unequivocally ac-
cepted by the Supreme Court, Texas, and the Fifth Circuit. As

stated in Helene Curtis Co., supra, the test is whether a reason-

able man, with knowledgc of the condition and the risks incident

to the use of the product would not have marketed the product as

he did. This is also Dean Wade's formulation.

As already stated, most of the cases involving alleged
unreasonably dangerous products have involved physical damage
caused by a single damaging event resulting from a miscarriage
in the manufacturing process. This is not to say that it is not

possible for the plaintiff to establish that a design used by a
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maker was unreasonably dangercus, but most courts have not per-

mitted juries to pass on designs prepared by experts, particu-
larly when the purchaser can chcose between different designs.
Noel, Products Defective Because of Inadequate Directions or
Warnings, 23 SW L.J. 256 (1964).

Some courts have held industry practice conclusive.

Ketterer v. Armour & Co., 247 F. 921 (1917); Barton v. Myers,

1 Mich. App. 460, 130 Nw (24) 765 (1965); McClaren v. Robins &

Co., 162 SW (2d) 856 (Mo. S.Ct. 2nd Div. 1942). Most courts
have not done so, but unless the situation involves a simple
problem which a layman could understand without benefit of
expert opinion, it is clear that custom is conclusive unless
one or more of the following conditions are met: (1) There is

expert evidence as to the feasibility of a safer method; Hardman

[

v. Helene Curtis Indust., Inc., 43 111, App. (2d) 42, 192 MW (24)

681 (1964); Varas v. Barco Mfg. Co., 235 Cal. App. (2d) 246, 22

Cal. Rptr. 737 (Dist. Ct. App. 1962) (earth tamping machine apt
to spray gasoline on operator from inadequate tank cap); Rosin

v. International Harvester Co., 262 Minn. 445, 115 W7 (24) 50

(1942) (seal to keep differential lubricant away from brake lin-
ing of insufficient size, strength, and flexibility); (2) As in

the case of a vaporizer that became overheated when the waterxr

boiled away, there is evidence that some manufacturers made a
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sarer product, thereby establishing its feasibility and market-

ability; Lindroth, Walgreen Co., 37 NE (2d4) 307 (1949) (rll.

App.) affirmed 94 NE (2d) 847 (I1l. 1950); (3) There was a fail-

ure to conform tc scome standard of safety required by legislation.

The passage of legislative and administrative regula-
tions (especially in this case because of the choice between
changing the nature of the products and altering working con-
ditions) provides the only practical solution to the reduction
of disease. It is not practical to submit industry standards
to a jury for evaluation. An administrative agency, such as a

- Public Health agency, should create such standards since such
an agency can understand engineering, medical, and scientific
corplexities better than a jury, and can better balance against
safety the other interests such as eccnomy, performance, and
the like. BSee, Noel, Products Defective Because of Inadequate
Directions or Warnings. Doubtless these considerations influ-

enced the Court in Evans v. General Motors Corp., 359 F (2d)

322 (7th Cir, 1965) ceri. denied 335 U.S. 236 (1966) involving
a Chevrolet statica wagon designed with an "X" frame. See,

Muncy v. General Motors Corp., 367 F (24) 493 (5th Cir. 1986)

cert. denied, 386 U.5. 1037 (1967) (uc duty to design ignition
system so key could not be removed without turning off motor aad

taking unbraked car out of gear). Case decided the sauwe way in
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the State Court. 357 S.W. (2d) 430 (Tex. Civ. App. 1962);

Gossett v. Chrysler Corp., 359 F (2d) 84 (6th Cir. 1966).

In this case plaintiff must, in crder to recover, be

asserting the proposition that virtually all asbestos products

of all manufacturers have been designed in an unreasonably dan-

gerous manner. This is on its face preposterous. Defendants

have been unable to find a single case holding an entire industry

subject to liability for an occupaticnal disease that develops

after 20 or more years when a variety of different products made

by different manufacturers have been used under a variety of con-

ditions not under the maker's control.

There can be no issue of any material fact for the
jury pursuant to a theory of strict liability unless evidence
is available to show that it was feasible to make and sell safer
asbestos products without diminishing the utility of such prod-
ucts. As was pointed cut at the outset of this memorandum, there
is no adequate substitute for asbestos for certain purposes be-
cause of its heat resistant properties and plaintiff has not
suggested any feasible ox practical way for altering the way
the asbestos products are being made.

As stated at the very outset, there are two better
ways to provide for compensation of the victim, through an

adequate workman's coupensation award, and by way of social
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security benefits for disability. Moreover, prevention should‘
be accomplished by research and public regulation supported by
research. Plaintiff has the burden of providing some evidence
to show as to each product that he impugns why its design could
have been more safely made in view of the variety of purposes
for which the product was being used. As insulation workers
themselves would say, there is no feasible way to make insulation
products that could be used without altering them on the work
site and causing dusty conditions in the absence of a proper
ventilation system. Plaintiff cannot condemn all products be-
cause he thinks some products night have been defective. De-
fendants are aware of no doctrine that would permit such and
plaintiff therefore must deal with each product separately.

It is submitted that the few decisions that have per-
mitted a recovery on behalf of allergic victims to ingredients
in certain cosmetics that may appear to be inconsistent with the
position that the product must be unreasonably dangerous are not
so. In some of the cases, the product was marketed to the general
public without any warning to prospective users of the fact that
a certain percentage of users become allergic to one of the in-
gredients. Thus there was a failure to warn uninformed users.
This seems to have been true in several cases where recovery was

allowed. Bianchi v. Denholm & McKay Co., 19 NE (2d) 697 (1939)
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(aniline dye in face powder); Reynolds v. Sunray Drug Co.,

w1

52 A (2d) 666 (W.J. Ct. Err. & App. 1947) (lipstick); Zirpala

v. Adam Hat Stores, Inc., 4 A (2d) 73 (N.J. Ct. Err. & App.

1939) ; Esborg v. Bailey Drug Co., 378 P (2d) 298 (Wash. 1963)

(hair tint). 1In Crotty v. Shartenbers's New Haven, Inc., 162

A (2d) 513 (1960), the defendant besides warning of the possi-
bility of allergic injury gave instructions for a patch test

and yet the court inposed liability, but apparently this meant
that plaintiff must show an appreciable number of those who re-
ceive a negative result on the recormended patch test are affecte
ed. Thus, liability was based on an express nisrepresentation
that there wculd be no injury if a negative result was first ob-
tained on the patch test. This interpretation is borne out by

a later decision that there is no breach of warranty when there
is "due and ample warning of any harmful and deleterious in-

gredient." Harmon v. Digliani, 174 A (2d) 1007 (1964). This

interpretation seems to be the position of the Restatement of
Torts which contains the statement in a commentary that when a
substantial number of the population are allergic to an ingre-
dient, and the ingredient is one whose danger is not generally
known, or if known, is one which the consumer would reasonably
not expect to find in the product, the seller is required to

give warning against it. Rest. Torts, Sec. 402A, Corment J.
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Finally, it is worth noting that even if the normal person would
not suffer an adverse reaction to a ccsmetic, this does not mean
that a prudent perscn, with knowledge of the percentage of per-
sons who are allergic would sell such product even though nost
people would not be affected. This is because there would prob-
ably be adequate substitutes to serve the same purpose at no
greater cost and thus the magnitude of the harm to those who
are affected could outweigh any utility it has for those who
are not allergic.

The same cannot be said for drugs, and the same cannot

be said for products containing some asbestos because of the

lack of availability of adequate substitutes.

STATEMENT AS TC SUBDIVISION (2) OF PRCPOSITION 2,

A product is not unreasonably dangerous unless it fails

as regards safety features to conform to the normal and reason-

able expectations of those for whose use the product is intended.

If it does not so fail to neet the expectations of the
ultimate purchaser as to safety features, the duty and responsi-
bility for avoiding illness, disability or damaging events is on
the user and whether or not such a duty and responsibility of
the user calls for strict liability or negligence varies. The
industrial user is strictly accountable to his employees for

occupational diseases.

=38

The Borel v. Fibreboard Case File (1969-1972), Joint motion for summary judgment Published by AsbestosClaims.Law
ACL Doc 10130 - Page 41 of 120 asbestosclaims.law/library/10130/41


https://asbestosclaims.law/library/10130/41

The product nust betray the reasonable, established
expectations of the type of purchaser who will be acquiring the
product. A number of cases have already been cited heretcfore
holding that a manufacturer's duty is limited to guarding against
concealed or hidden dangers. The satisfaction of the ultimate
purchaser's right to be informed so that he can make an informed
judgment about price and choice of products has been held in
nearly all situations to satisfy legal requirements. This is
well-illustrated by the cases involving burns resulting from
ready-mixed concrete containing lime. This product is used for
the most part by contractors or others who realize the risk, but
even plaintiffs who have never used the product before have
failed to recover on the ground that the vrisk is obvious. Katz

v._ Arundel-Brooks Concrete Corp., 151 4 (2d) 731 (M. 1959).

There are similar holdings in Sirmons v. Rhodes & Jamieson, Ltd,,

293 P (2d) 26é (Cal. 1955); Dalton v. Pioneer Sand & Gravel Co.,

227 P (2d) 173 (1951). It is virtually always assumed that if
the ultimate purchaser is aware of the risk or hazards involwved
in the use of the product there can be no liability. Most of

the litigation centering arcund this proposition has related to
the question of when a duty to warn exists in view of the obviuvus
nature of the danger. A recent 5th Circuit case is an excellent

exanple. This is Thibodaux v. McWane Casi Iron Pipe Co., 391 F
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(2d) 491 (5th Cir. 1967) (epplying Louisiana law). The defendant
manufacturer had supplied cast iron pipe for underground use for
& natural gas system in a city in scuthern Louisiana. The soil
in the area was of such a nature as to cause iron to corrode at
an unusually rapid rate. As a result of corrosion, an explosion
occurred which injured the plaintiff who was living in a house
situated above the pipe, and killed his wife and daughter. The
court assumed the pipe manufactured for the sole purpose of dis=
tributing natural gas was "highly dangerous and was likely to
cause injury to persons' in this city and that the manufacturer
was chargeable with this knowledge. In affirming dismissal of
the action, the court stated that since the manufacturer was
chargeable with this knowledge of the danger, there ordinarily
would be a duty to warn. It found no duty in this case because
the city or its consulting engineers were “likewise chargeable
with the same knowledge” adding that there is no duty to warn
“where the other party is already aware of the danger.” 1Id. at
page 495.

The primary justification for the decision lies in the
fact that apparent dangers of this sort do not violate the normal
expectations of the typical user of the product, and as a result

the product is not defective, even in the absence of a warning,

~40-
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since it is not "dangerous beyond that which would be ccnten-
plated by the ordinary consumer who purchases it with the ordi-
nary knowledge cormon to the community as te its characteristics.'
2 Rest. Torts (Second) Sec. 4024, Comnent J (1965). Dickerson,
Products Liability; How Good Does a Product Have to Be? 42 Ind.
L.J. 301 (1967). When strict liabili¢y is sought to be applied

on warranty motions, the same principle is applicable. It is

said in the Uniform Commexcial Code thait when the buyer has full
opportunity to examine the goods, there is no implied warranty
with regard to defects which an exaninatiocn cught to have re-

vealed. The cfficial Comment adds, if the buyer discovers the

defect and uses the goods anyway, resulting injuries may be found

to result from his cwn action rather than proximately fronm a

breach of warranty." See Uniforin Cormercial Code, Sec. 2.310(b)

and Comment O.
The above seems to be clearly recognized in Texas.
The definition of unfit as given by the trial judge in Hoover

& Son v. Franklian Serum Co., 444 SW (2d) 596 (Tex. 1969) fits

this notion. It was as follows: The term “unfit for its in-
tended use’ means a product sold in a defective condition un-
reasonably dangerous to the user or cousuner or to his property,
that is to say dangerous ito an extent beycud that which would
be contemplated by the ordinary user with the knowledge avail-

able to him as to the characteristics of the product.

Published by AsbestosClaims.Law
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It has been suggested that the comsuner's right to
be informed should not necessarily and in all circumstances
satisfy the maker's legal obligation. Xeeton - Products Lia-
bility - Inadequacy of Informatiom, 4 Tex. L. Rev. 398 (1970).
But it was pointed out that the apparent danger involved in the
use of a product is quite relevant to the issue about the un-
reasonableness of the danger '"'because the nature of the use of
the product can be altered in the light of its known dangers.
It is also, of course, relevant to the issue whether the user
was himself negligent in the way in which he used the property.”
Id., at page 400. It should be said also that this was said
about products intended for use by the general public.

As to products intended for industrial use or for con-

tractors and the unions that represent employees who can reason-

ably be expected to be as fully informed about the dangers as

are the makers, the obvious nature of the danger should be con-

clusive. Certainly in this area econonic efficiency in the
satisfaction of consumer demands can best be promoted by fixing
legal liability for harn resulting £rom obvious dangers on the
industrial user. The contractors and the unions that work with
then are in the best position to decide what practices and pro-
cedures should be followed in the handling of products containing

some asbestos and tc choose between paying more for safer products

még,z-as
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or spending more on better working conditions. So, until it is
decided to impose by public regulation different standards for
the application of products containing some asbestos or making
it unlawful to sell or use such products, those now in force
should be conclusive especially as to thosa. characteristics
about the product that are as well known to the contractors,
labor unions in this area, and to the vast majority of the en-
ployees of contractors as they are to the makers.

There was obviously no concealed condition about the

products containing some asbestcs, If the condition of any
Y i

particular asbestos product is to be regarded as concealed it

would have to be because the employers of insulation workers

did not appreciate or had no reason in the exercise of ordinary

care to appreciate the risk from dust and fibre to an insulation

worker. It could not be because of any lack of knowledge as

to the existence or presence of dust and fibre related to work-
ing conditions, Moreover, it could not be because there was no
appreciation of a risk of some danger in view of the availability
of respirators at variouc plants and in view of so much informa-
tion available about asbestosis as an occupational disease long

before the onset of plaintiff's lung disability.

.
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STATEMENT AS TO SUBDIVISION (3) OF PROPOSITION 1.

The state of the art at the time of sale. Perhaps,

medical and scientific knowledge as to the magnitude of the
danger of lung disease from asbestos dust and fibre is avail-
able now that was not available during much of the time that

the plaintiff voluntarily exposed himself to a known risk. It
appears that about 1985 the public health authorities and medical
experts became more knowledgeable about the danger because the
history of some insulation workers who developed lung disease
indicated the cause was the long period of inhalation of dust
under a variety of conditions. In £fact, it appears that the
basic theme of the experts seems to be to wear respirators at

all times. Moreover, much attention is now being given to the
development of better ventilation systems where the insulator

is working in close quarters. All of this is apparent from what
was said at the outset of this memorandum. Scientific informa-
tion available during the time that plainciff worked as an in-
sulator was to the effect that a safe guideline for working
conditions would be 5 nillion particles per cubic foot, whereas
in 1969 an Association of Government Hygienists came out for the
first time with a2 recommended change tc 2 million particles pex
cubic foot. See, Threshold Limit Values of Airborne Contaminants

Adopted by A.G.G.I.H. for 1969 and Intended Changes; also, Cooper
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and Balzer, Evaluation and Control of Asbestos Exposures in the
Insulating Trade, Second International Conference on the Biolog-
ical Aspects of Asbestos; Dresden, Germany, April 1968.

As to negligence, it is of course of fundamental im-
portance on the issue of negligence of a manufacturer or other
seller to consider (1) what is scientifically known, (2) what
the seller actually knew at the time of sale, and (3) what he
is to be charged with knowing in the exercise of ordinary care.
But a manufacturer camnot be charged with knowing and discovering
the incidence of harm from working under dusty conditions of one

. kind or another in the absence of the availability in some place
or in the scientific literature of such information. The only
difference between negligence and strict liability as regards
design conditions and inadequacy of warnings is that a manufac-
turer may in the exercise of ordinary care be justified in fail-
ing to discover what is scientifically known whereas the same is
not true as regards strict liability, As to the latter, he must

act as a reasonable person would act with the knowledge of what

is a scientifically known fact. In Lartigue v. Reynolds Tobacco

Co., 317 F (2d) 19 (19563), Judge Wisdom dealt with a claim for
lung cancer from inhaling cigarette smoke over a long period aof
years. He said: 'We agree that the manufacturer of tobacco

should be classified with the food precessor and held to warrant

«li5ea

The Borel v. Fibreboard Case File (1969-1972), Joint motion for summary judgment Published by AsbestosClaims.Law
ACL Doc 10130 - Page 48 of 120 asbestosclaims.law/library/10130/48


https://asbestosclaims.law/library/10130/48

the wholesomeness of his product (that is, he is strictly liable
in tort for an unwholesome product)-ebut as in the case of the
food processor, the strict liability should apply only when. . .
the damages were foreseen or could easily have been foreseen,

as likely to result from putting the thing sold to the use for
which it was sold.” Now, he did not mean that plaintiff must
show that the defendant ought in the exercise of ordinary care
to have foreseen trouble, for he says: "Under the doctrine of
strict liability it is not necessary for the plaintiff to show
that the defendant failed to use due care or that the defendant
have knowledge of the defective condition. However, it is nec-
essary to show that the warranted product contained an element

from which, on the basis of existing human knowledge, harm might

be expected to flow.'" The Eighth Circuit followed Lartigue in

Ross v. Phillip Morris & Co., 328 F (24) 3 (1964).

The goods a manufacturer sells must comply with reason-

able and ascertainable standards of safety. He is responsible

for foreseeable risks and by foreseeable risks is meant risks
scientifically known whether or not the defendant knew or should

have known about such risks. He is not an insurer against un-

knowable risks, and he cannot be held liable as an absolute in-

surer against consequences of which no developed human skill and

foresight could atfford knowledge. t is conceded that the Florida

alife
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Supreme Court in response to a certified question, a doubtful

procedure, Green v. American Tobacco Co., 154 So (2d4) 169 (1963),

arrived at a different answer (it must be said that even with the
different answer the Fifth Circuit Court of Appeals finally held
that utility of cigarettes outweighed the danger of cancer) and
said that a manufacturer’s or other seller's actual knowledge or
opportunity for knowledge at the time of sale of a defective or
unwholesome condition is wholly irrelevant to his liability on
the theory of implied warranty.
The result Judge Wisdom reached must be regarded as

the law in Texas. Cudmore v, Richardson-Merrill, Inc., 392 SW

(2d) 640 (Dallas Civ. App. 1966) (Writ Ref. WRE). In that case
involving the development of cataracts from the use of an anti-
cholesterol drug called MER/29, the court said: “The burden was
on appellant to show that he was part of an appreciable class of
persons who might have been foreseen to have been harmed by

MER/29 at the time he was using it.” Citing also Howard v. Avon

Products, Inc., 395 P (2d) 1007 (Colo. 1%64). 1In Howard, the

court held that a user of a cosmetic could not recover for harm
suffered by an allergic reaction since it was not a known sci-
entific fact that there was a substantial percentage of persouns

allergic to an ingredient in the product.

b7 -
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The position that has been taken by Judge Wisdom and
the Court of Appeals for the Fifth Circuit, and the law as it
now stands in Texas is the position taken by the American Law
Institute in the Restatement of Torts. In Comment J. to Sec.
402H, it is said:

"In order to prevent the product from being unreascn-
ably dangerous, the seller may be required to give directions

or warnings on the containmer, as to its use. The seller may

reasonably assume that those with common allergies, as for ex-
ample to eggs or strawberries, will be aware of them, and he
is not required to warn against them. Where, however, the
product contains an ingredient to which a substantial number
of the population are allergic and the ingredient is one whose
danger is not generally known, or if known is one which the
consumer would reasonably not expect to find in the product,
the seller is required to give warning against it, if he has

knowledge or by the application of reasonable, developed human

skill and foresight should have knowledge, of the presence of

the ingredient and the danger." 2 Rest. Torts (Rev. Ed. 1865)

page 353.
So, the law is that the manufacturer is liable for harm
resulting from unreasonably dangerous couditions that can be

theoretically avoided and such is regarded as a risk or cost

L8
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of doing business; but he is not liable when harm results Irom
a risk that is unknown. The seller is in no position to spread
such a risk. He is in a position to spread risks that are
actually known even when unavoidably harm results. Society as

a whole must take this risk in its cecaseless quest for improving
the human lot. Conolly, Liability of a Manufacturer For Unknow-
able Hazards Inherent in His Product, 32 Ins. Counsel Jouran. 303
(1965).

Even if this were not the law applicable with respect
to the sale of products intended for use by the general public,
it should surely be so with respect to the sale of products in-
tended for industrial use or use by contractors who are or should
be as scphisticated or more so about the health hazards involved
from working in an environment saturated with asbestos dust as
are makers of asbestos products, especially when proper care in
the use of the product is not exercised. It has been suggested
that the fact that a risk that makes a product a bad product
under the conditions in which it is marketed is scientifically
undiscoverable at the time of sale should not necessarily excuse
the manufacturer. Keeton, Products Liability - Inadequacy of
Information, 48 Tex. L. Rev. 398, 407 (1970). But this was said
in connection with a discussion about products (1) intended for

use by the general public, and {2) where there was not any alrcady
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known recognizable risk of the kind in question, and (3) where
there was no existing scheme available for providing financial
security for the victims. There is a liability without fault
scheme available to employees through workman's compensation
acts, such acts having been passed for the very pﬁrpose of
allocating risks of harm for unavoidable injury or disease
arising out of one's employment to employers as a cost of doing
business. This is where the liability should remain, especially
in view of the fact that there is a high degree of likelihood
that the disease contracted by a particular employee could have
been avoided if proper precautions had been taken by the employee
himself and by his employer as regards the use of respirators,
the provision for proper ventilating systems, and the like,

The issue here is not simply one of recognizing the
dangers involved. The question is whether or not, if techniques
are now known that make it possible to reduce the hazards from
using asbestos products, makers of products should be held re-
sponsible for harm resulting prior tec the time that it was sci-
entifically known how it could be done. Surely, manufacturers
of old products made 20 years ago are not to be held liable for
harm resulting from those products simply because at that time

the state of the art had not advanced as far as it has today.
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FACTUAL CAUSATION - Proposition 1.

(A) 1In general, plaintiff must, in order to recover
damages for physical harm, prove specific conduct on the part
of the defendant without which at least some of the harm would
not have occurred; moreover, plaintiff can recover only such
damages as he can show were in all reasonable probability attrib-
utable to the defendant's conduct and to the aspect of that con-
duct that made it tortious. Thus, the plaintiff, in order to
recover anything, is put to the burden c¢f showing not only the
fact of damage, but the amcunt of damage which can be attributed
to specific conduct on the part of the particular defendant.

(B) When plaintiff can show that specific wrongful
conduct on the part of the defendant has by the greater prob-
ability caused some harm, the courts have in certain exceptional
circumstances permitted an injured person who suffered harm in a
single and identifiable damaging event to join two or more wroag-
doers or two or more persons, one or the other of which was prcb-
ably responsible, and hold all responsible for the entire harm
or a proportionate part thereof; there is, however, no authority
which serves to supperi the joinder of a aumber of manufacturers
cf a variety of products and virtually an entire industry with a
recovery against them for an occupatiocnal disease coutracted by

plaintiff as a result of exposure to hundreds of damaging evenis
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over a long period of time and produced in substantial part by
work conditions of his employers. Plaintiff cannot reccver by
simply saying that each defendant's product or products were
being used at one time or another during the period of the de-
velopment of the disease, and some of these products on some
of the occasions could have been the cause for the disease.

(C) Therefore, plaintiff camnot recover against any
defendant because his injury did not flow from a single damaging
event or series of interrelated events in clese proximity as to
time and because no evidence can be adduced to show what contrib-
ution, if any, each defendant made to the totality of plaintiff's
harm by virtue of his tortious conduct, if any.

Through all the diverse theories of proximate cause
runs a common thread; all agree that defendant's tortious con-
duct must be a cause in fact of plaintiff's injury before there
is liability. This is an ordinary, matter of fact inquiry iato
the existence or non-existence of causal relation. When the
facts proven show that there are several possible causes of an
injury, for one or more of which the defendant was not respon-
sible, and it is just as reascnable that the injury was the
result of one cause as the other, plaintiff cannot have a re-
covery since he failed to prove that the negligence of the de-

fendant caused the injury. Plaintiff must have evidence which
i
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affords a reasonable basis for the conclusion that it is more

likely than not that the aspect of the defendants conduct that

made it tortious was a substantial factor in bringing about the

result. Prosser, on Torts, Sec. 41, p. 245. Phillips Petroleum

Co. v. West, 284 SwW (2d) 196 (Tex. Civ. App. 1955) (writ refused,

N.R.E.); West Texas Utilities Co. v. Harris, 231 SW (2d) 558

(Tex. Civ. App. 1950) (writ refused, N.R.E.); Texas & Pacific

Railway v. McCleery, 418 SW (2d) 494 (Tex. 1967). The plaintiff

in the last cited case was a passenger in a truck that collided
with the defendant's freight train late one night in Dallas.

The Supreme Court reversed a jury finding for the plaintiff on
the ground that as a matter of law the plaintiff had failed
adequately to show that his injuries were in fact caused by the
excessive speed of the train. It is important to note that a
tortious act is legally responsible for that harm, and only that

harm, of which his negligence aspect of his conduct is a cause

in fact. It is not enough that his conduct be a cause in fact.
That aspect of the defendant's conduct that made it tortious
must be a cause in fact. Thus, in McCleery, the defendant's
conduct was a cause in fact, but his excessive speed was nct.
This means that plaintiff is required to show that which is
impossible in this case, namely that specific tortious conduct
and the aspect of such conduct that made it tortiocus was a cause

in fact of some harm to plaintiff.
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When several tortfeasors contribute to the totality
of plaintiff's injury, the prevailing rule is that each is
liable only to the extent of the part he caused; unless it
can be said that each caused the entire harm. Thus, if each
of several riparian owners contribute to pollute a stream some-
what, he is liable only for the damage resulting from his own
contribution to the pollution. Jackson, Joint Torts and Several
Liability, 17 Tex. L. Rev. 399, 415 (1939); 2 Harper & James,
page 1125 (1956).

In Landers v. East Texas Salt Water Disposal Co., 248

. SW (2d) 731 (Tex. 1952) the Supreme Court of Texas saw fit to
recognize an exception to the usual requirement that plaintiff
must prove the amount of damages attributable to the defendant's
tortious conduct. 1In that case, the defendant oil company and
the defendant salt water company were alleged to have been neg-
ligent in contributing tc the pclluticn of a lake at about the
same time and the effect of that pollution brought about the
killing of scme fish. The court said that the allegations were
sufficient and that the rule hereafter would be that when the

tortious acts of two or more wrongdoers join to produce an in-

divisable injury, that is, an injury which from its nature can-
not be apportioned with reasonable certainty to the individual
wrongdoers, all of the wrongdoers will be held jointly and sev-

erally liable for the entire damages, and the injured party may
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proceed to judgment against any one separately or against all
in one suit.

There are several very important differences between
this case and the situation in Landerxs. 1In the first place, the
injury or damage in Landers was the result of a single pclluted
condition, whereas plaintiff's alleged illness in this case was
the product of hundreds of polluted conditions over a period of
many years. The court was specific in limiting recovery to a
situation where the conduct joinmed to produce the event that
caused the harm. In the second place, each defendant was alleged
to have negligently contributed to that specific polluted con-
dition of the stream and thus his negligence would have to be
identified, and the only uncertainty would then be uncertainty
as to the amount of each defendant's contribution to the pol-
luted condition. Here, in the potentially damaging events being
isolated in time, it is obvious that each defendant did not con-
tribute to each such event and it will always of necessity be
unclear as to which of such events actually contributed to plain-
tiff's disability. In the third place--and quite important it
is-~in Landers, unless the court held both defendants respousible
for all, or a proporticnate amount of the loss, plaintiff would
have had no remedy althcugh it is clear that but for the wrongful

conduct, and the aspect of such counduct that made it wrongful,
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plaintiff would not have suffered the damage. In this case, the
plaintiff has two remedies--his recovery pursuant to ocur social
security system and his recovery pursuant to the workman's com-
pensation system. Thesc programs have been created and adopted
for the very reason that otherwise most of those who are victin-
ized in the course of their labors by the ccntraction of occu-
pational diseases would have no assured recovery. In Landers,
the court was unwilling and soundly so to embrace any longer the

philosophy that "it is better that the injured party lose all of

his damages than that any of several wrongdoers should pay more

. of the damages than he iadividually and separately caused.” The
underlying policy reascn for abandoning the normal rule that
plaintiff can recover only such dameges as he can show were in
all reasonable probability attributable to defendant is there-
fore unavailable to the plaintiff in this case. There is yet
a fourth difference in plaintiff's claim here and plaintiff's
claim in Landers. 1In this case, there is more likelihood that
employers and the plaintiff himself caused the onset of plain-
tiff's disability and the seriousness thereof by failing to take
proper precautions regarding the conditions under which asbestos
products were used in the variocus installation processes in which
the plaintiff was involved as there is that tortious conduct an

the part of manufacturers d4did so,
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A statement made by the New York Court of Appeals
involving a question as to the applicable statute of limita-
tions period for recovery of damages for injuries allegedly
caused by a faulty glass door seven years after installation
is quite pertinent on this question. 'Surely an injury result-
ing from a defective product many years after it has been manu-
factured, presumptively at least, is due to operation and main-
tenance. It is our opinion that to guard against the uanfounded
actions that would be brought many years after a product is man-
ufactured, we must make that presumption conclusive by holding

. the contract Statute of Limitations tc be applicable to the
instant action and limit appellants to their action in negli-

gence." Mendel v. Pittsburg Plate Glass Co., 25 N.Y. (2d) 340,

253 NE (2d) 207 (1969).

It is obvious that the nature of the work to be per-
formed, the place where the work was to be performed, the workiang
conditions under which the insulator performed his work, and the
plaintiff's own conduct have been contributing factors in the
development of his asbestosis, Plaintiff nas throughout his
working life been exposed to air polluted with asbestos dust and
fibre, brought about by a variety of conditions, sometimes in
closed quarters. it is quite likely that if all the insulation

contractors and the plaintiff himself had conducted themselves
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properly on all occasions no disability would have been incurred.
The finger of suspicibn is on the insulation contractors and the
plaintiff himself. The same can be said about smoking cigarettes
too frequently, or using whiskey excessively. It is for these
reasons anong others that compensaticn for those who are victim-
ized should continmue to be made available through recovery pur-
suant to our workman's compensation laws. If this is inadequate,
it should be made adequate. If disease is occurring when it
should not, then there should be public regulation establishing
higher standards for making working conditions better and perhaps
. ways and peans can be found to improve the products themselves.
The proposition that where two or more causes combine
to produce a single result incapable of division on any logical
or reasonable basis, each is liable for eutire harm, has only
been applied when it is established either that the conduct of
cach was a proximate cause of the entire harm as in the case of
an automobile collision or when each has been found to contribute
substantially to a single polluted or cther dangerous condition
and this brings about a damaging event that can be established
to have occurred at a particular time.
There is a second type of case--also applying to a
situation iavolving an injury arising ocut of a single damaging

event--where courts have sometimes allowed joinder of and recovery
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from two or more persons, one or the other of which caused the
harm, See Jackson, Joint Torts and Several Liability, 17 Tex.
L. Rev. 399 (1939). These situations have been carefully limited.

In Summers v. Tice, 199 P (2d) 1 (Cal. 1948) noted in 27 Tex. L.

Rev., the plaintiff was a member of a2 party of hunters. Two
other members negligently shot at a quail and. one shot from one
of the guns struck the plaintiff, 1In this case the court con-
cluded that since both defendants were proven to have been neg-
ligent, it was better to hold both jointly liable than to require

plaintiff to go without any relief. 1In Dement v. Olin-Mathieson

L Chemical Corp., 282 F (2d) 76 (5th Cir. 1960) the court permitted

a joinder of manufacturers who made different parts of a charge
of dynamite that prematurely exploded on the theory that one ox
the other was responsible for the single damaging event and said
where the consequences are so devastating and the risk of human
life so great, manufacturers of products which are components
designed to be used with other known products may not thus evade
the responsibility to come in and explain. That is basically
what the res ipsa doctrine requires.” This doctrine was care-
fully limited to the situation there imvclved--a single damaging
event produced by one or the other of two components of the as-
sembled product. It is obvicusly not applicable here. As a

matter of fact, it was not applied in Helene Curtis Indust., Inc.
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v. Pruitt, 385 F (2d) 341 (5th Cir. 1%68) because the circum-
stances did not point an accusing finger at the products but
rather to the user.

Defendants are aware of no authority decided anywhere
at any time that would authorize the joinder of several defendants
on theories even of negligence, not to speak of strict liability
when two other strict liability recoveries are already available
to the plaintiff, in an effort to reconstruct allegedly separate
and distinct damaging events cccurring 20 years and more before

the suit was brought. The limits to effective judicial processes

o

] require the granting of summary judgmen

Factual Causation. When a plaintiff secks recovery on

the theory that the manufacturer supplied incomplete or inadequate

information to ultimate purchasers about the risks or dangers

involved in the use of a product or the measures that ought to

be taken in the use of such product to aveid such harm, plaintiff

rnust show that adequate warnings or adequate instructicns would

have prevented the harm. This is true whether or not recovery

is sought on the theory of negligence or strict liability.

Even 1f the proposition last asserted were nct accepted,
plaintiff would have no basis for recoveriag on any theory of
negligence for failing to give adequate warning. Broadly speak-

ing, the defendant has not harmed the plaintiff by injuring hin
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as a result of inadequate warnings when 1t appears just as
likely as not that the plaiantiff would have suffered the same
physical loss or injury if adequate warnings had been given.
Sec. 432 of the Rest. of Torts provides: "Except as stated in
Subsection (2), the actor's negligent conduct is not a substan-
tial factor in bringing about harm to another if the harm would
have been sustained even if the actor had not been negligent.”
In the comment it is then said: "The statement in this Subsec-
tion is most frequently, although not exclusively, applicable
where the actor's tortiocus conduct consists in a failure to take
. some precautions which are required for the prctection of anoth~
er's person or land or chattels. 1In such case, if the same harn,
both in character and extent, would have been sustained even had
the actor taken the reguired precauticns, his failure to do so
is not even a perceptible factor in bringing it about and cannot

be a substantial factor in producing it.” Ford v. Trident Fish-

ers Co., 232 Mass. 400G, 122 NE (2d) 399 (1919). 1In this case

the defendant failed to provide a lifeboat but it was found that
the storm was so heavy that had there been a lifeboat it could
not have been launched in the sea then running. Evidence bearing
on the likelihood or not of reliance on a warning is of funda-
mental importance. This requirement has been discussed with

reference to products liability by Keeton in two articles, one
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of which is entitled, Products Liability - Problems Pertaining

to Proocf of Negligence, 19 S.W. L. Journal 26, 33 (1965), and

the other just recently in an article, Products Liability - In-
adequacy of Information, 48 Tex. L. Rev. 398, 413 (1970). 1In

this first article it is stated that evidence bearing on the
likelihcod of reliance on a warning if it had been given is
relevant both to the issue cf whether there was negligence in
failure to warn and to the issue of whether such failure, if
negligence, was a cause of harmful consequences. Citing: Kaempfe

Preboiasusstuie willamdust

v. Lehn & Fink Prods. Coxp., 249 NYS (2d) 840 (1964); Pfizer &

Co. v. Branch, 365 SW (2d) 832 (Tex. Civ. App. 1963) error dism.

As the court said in Love v. Wolf, 32 Col. Reptr. 183 (Dist. Ct.

App. 1914) however negligent a drug manufacturer may be in his
over promotion of a diug or in his failure to give adequate
warning, he is not liable if the drug is one usable only by
prescription of a doctor, and if the overprescription was not
caused by the over promotion. The truth is that the evidence in
this case all indicates that the contractors and the plaintiff
himself were aware of the risk of harm because of the presence
of respirators that were available for use and because they were
as fully acquainted with the risks and hazards of inhaling dust

at any given time as the makers of products containing asbestos.
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While sometimes circumstances are such as would lead
a reasonable person to believe that a warning would more likely
than not have avoided an accident, and under such circumstances

the questicn of causation is for the jury, Pfizer & Co. v. Branch,

365 SW (2d) 832 (Tex. Civ. App. 1963) no such inference can be
drawn here even if all the products had been made by the same
manufacturer. The probabilities are that the contractors and
plaintiff would not have altered their activities in such a way
as to have prevented plaintiff's disability.

Perhaps, the plaintiff will argue that some companies
are now placing warnings on containers that should have been
placed on containers heretofore, but if this be assumed, it would
be the rankest sort of speculation to conclude that such warnings,
if given, would have prevented this disease. This is so because:s

(1) Many, if not all, of the contractors were already
aware of risk of this disease and so a warning would not in any
way have altered their conduct to the extent necessary to have
prevented plaintiff's disability; and

(2) Some employees, and indeed even the plaintiff,
may have been fully aware of some risk long before he became
disabled, but yet refused to take precautions that were available

to then.
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ASSUMPTION OF THE RISK

If plaintiff became aware of the existence of a sub-

stantial risk of asbestosis before he became totally disabled

or_before total disability became inevitable or his discase be-

came irreversible, he cannot recover for his disability because

the defense of voluntary assumption of the risk or volenti non

fit injuria applies.

If it could scmehow be found that some of the manu-
facturers of asbestos products sold Jefective products used by
this plaintiff and that the obvious nature of the danger involved

- in their use was not sufficient to escape responsibility because
of the likelihood of use by scme employee who was not made aware
of the danger because of the intervening negligence or miscénduct
of insulation contractors, he would ncot be able to recover if he
himself became aware of the risk of asbestosis before it became
too late for him to cease work of this nature. This would be
because the aspect of the defendant's conduct that was the basis
for his liability was the failure to bring to his attention the
risks and dangers involved. But if he himself acquired this in-
formation, through his labor union, through consultation with
his doctor, and as a result of signs and symptoms of coughing
and shortness of breath, in time to have avoided his disability,

EI

there can be no recovery for this disability.

-Gl
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In Comment N to Sec. 402A of the Rest. of Torts, it
is said that ccntributory negligence of the plaintiff is not a
defense to strict liability when such negligence consists merely
in a failure to guard against the possibility of its existence.
On the other hand, the form of contributory negligence which con-
sists in voluntarily and unreascnably proceeding to encounter a
known danger, and commonly passes under the name of assumption
of risk is a defense under this section as in other cases of
strict liability. 1If the user or consumer discovers the defect
and'is aware of the danger, and nevertheless proceeds unreason-
s ably to make use of the product and is injured by it, he is bar-
red of recovery.
This distinction between assunmption of the risk and
contributory negligence in failing to discover a defect has been

recognized in a number of cases. Thus, in Baker v. Rosermmurgy,

4 Mich. App. 195, 144 Nw (2d) 660 (19GG) liability was denied
to the purchaser of a rifle who used it with knowledge that it

was defective. In Ferraxo v. Ford Motor Co., 423 Pa. 324, 223 A

(2¢) 746 (1966) it was a complete defenmse to strict liability in
tort that the buyer, aware of defect, voluntarily and unreason-

ably proceeds to use a product or encounter known danger. Apply-
ing this rule, it was for jury to say whether it was unreasonable

for plaintiff to continue to use truck with knowledge of defects
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(wheel locking and accelerator pedal dislodging). 1In Preston

v. Up-Right, Inc., 243 Cal. App. (24) 636, 52 Cal. Reptr. 679

(1966) plaintiff was required to prove he was injured while
using product in a way it was intended to be used as a result
of defect in design or manufacture of which plaintiff was not
aware that made the article unsafe for its intended use.

The cases are not clear as to whether voluntary ex-
posure is by itself sufficient. In Baker, supra, involving the
rifle, use with knowledge of the danger were sufficient to bar
recovery, and this would seem to be the rule in any case where

, a manufacturer's duty was satisfied by giving notice of danger
as it would be with respect to virtually all cases involving
alleged design defects as to be distinguished from miscarriages
in the manufacturing process. While the Supreme Court of Texas
has held that contributory negligence in failing to discover or
guard against a defect does not bar recovery, it has recognized

the defenses of assumption of the risk and misuse. McKisson v.

Sales Affiliates, Inc., 416 SW (2d) 787 (Tex. 1967); Shamrock

Fuel & 0il Sales Co. v. Tunks, 416 SW (2d) 779 (Tex. 1967).

The best statement of the policy which bars recovery
of a plaintiff who chocses to encounter a known risk in the use
of a product was by Judse Gewin of the Fifth Circuit in McDevitt

v, Standard 0il Co. of Tex., 391 F (2d) 364 (1968). The basic
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purpose of strict liability is to provide judicial protection
for the otherwise defenseless consumer who usually will lack the
ways and means to discover or prove the defect in a product he
purchases in reliance on the massive advertising campaigns and

widespread acceptance.

MISUSE AND PROXIMATE CAUSE

Misuse of a product or use of a product with knowledge

and appreciation cf a dangerous condition will often constitute

a new and independent intervening cause thereby insulating the

manufacturer for any liability either on a negligence theory or

on _a theory of stricit liability. Plaintiff has the burden of

proof to establish that a defect in a product, if any, was a

proximate cause of his injuries. Therefore, he must be able to

negative the existence of any new and independent intervening

acts on the part of users.

Since it is almost certain that the extent of the
concentration of particles emanating from the insulation product
and the hazards associated with such dusty conditions were pro-
duced in part by conduct of insulation coatractors, plaintiff
cannot recover as a matter of law simply because of his inability

to show that proximate cause requirements are satisfied.
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Ford Motor Co. v. Wagoner, 192 SW (24) 840 (Temn.

1946) is one of the leading cases on this proposition. In that
case, an action was brought against & manufacturer for negligence
in the sale of a car with a defective catch in the hood. This
design defect on the model in question was discovered and notice
given to the purchaser of the defect. Although the purchaser
was requested to return the car for repairs, he failed to have
it fixed, and sold it to another without disclosing the danger,
While plaintiff was driving the car as the guest of the ocwner,
the hood flew up, plaintiff's vision was obscured, and he was

- injured in an ensuing wreck. The court, in holding that the
defendant manufacturer could not be liable because the defect
could not be regarded as a proximate cause of plaintiff's injury,
said:

"Is it conceivable that he (the original purchaser

who became aware of the defect) could have maintained an actiocn
against his vendcr under the circunstances? Surely, he would
have been held to have assumed the risk . . . . on the same
grounds and for like reascons he became a conscious agency, which
intervening destroys by his negligent act of omission the causal
connection between the first person concerned, Ford Company, and

the ultimate injury sustained by the plaintiff.”
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This principle has been generally followed and de-
fendants are aware of no courts holding the contrary. Those
who suffer harm as a result of a dangercus characteristic of
a product that became known to the ultimate purchaser before
the damaging event occurred have frequently been denied recovery
for any harm resulting from negligence in the use of the product

thereafter. Kapp v. DuPont de Nemours & Co., 57 F. Supp. 32

(E.D. Mich. 1944); Harley v. General Motors Corp., 103 SE (2d)

191 (1958); Ford Motoxr Co. v, Atcher, 310 SW (2d) 500 (1957);

Ford Motor Co. v. Wagoner, 192 sSw (2d) 840 (1946). 1In the last

. cited case, the court said:

"By its very nature a latent defect ceases to be
latent when it is discovered. In order to recover under the
theory of the law relied on by the plaintiff here, the injury
sued for must have cccurred while the defect was still latent.
In the instant case, the plaintiff's father discovered the de-
fective condition of the accelerator rod before it had caused
any injury . . . . once the defect was discovered and the dan-
gerous condition became apparent, that discovery insulated the
manufacturer from any damages resulting from its manufacture of
a latently defective machine.™

In DeFelice v. Ford Motor Co., 255 A (2d) 636 (1969),

the defendant set up by way of a special defense to an allega-

tion that the car was improperly designed that plaintiff was
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operating the car at a rate of speed that was excessive, etc.
The court held that this raised an issue of proximate cause
even if contributory negligence was not a defense, and the
court went on to say that the burden under strict liability
still remains on the plaintiff tc prove that an alleged defect
was a proximate cause of his injuries,

In Freenman and Friedman's comprehensive treatise on
products liability, Sec. 1601(3), they say:

"While it is clear that plaintiff need not prove
negligence in a warranty-products liability case, it is not

. clear whether contributory negligence as such is a defense to

such an action. While there is authority to the contrary, it
is arguably the better wview that contributory negligence as such

as distinguished from misuse of the croduct is not a defense.”

Thus, it is that whereas contributory negligence in
failing to discover a defect is not a defense to strict liability
in Texas, misuse or use with knowledge of the existence of a
defect will bar not only the users recovery but also that of
any one else simply because such misuse constitutes the sole
proximate cause of the injury.

In McKisson v. Sales Affiliates, Inc., 416 SW (24)

7287 (Tex. 1967) and Shamrock Fuel 0il & Sales Co. v. Tunks, 4156

SW (2d) 779 (Tex. 1967) the Supreme Court of Texas in holding
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that contributory negligence in failing to discover or guard
against a possible defect did not bar recovery specifically
distinguished misuse or improper use from such a category.
Citing and referring to Comment (N) of Sec. 402A of the Re-
statement of Torts. In Shamrock, the jury found that the minor
plaintiff was contributorily negligent in directing his brother
to pour the kerosene upon a smouldering stick, and that such
negligence was a proximate cause of his injuries sustained as
a result of an explosion. The court said that it was unnecessary
to decide whether or not improper use, as well as use with knowl-
. edge of a defective condition would bar recovery since the issue
was too broadly submitted to make it possible to ideatify the
various reasons jurors might have had for concluding that there
was.contributory negligence. 1In so saying, the court did not
disapprove of a statement made in the opinion of the Court of
Civil Appeals that if by reason of tine mamner in which plaintiff
used the product, he would have been injured had the kerosene
conformed to the statutory standard, he would be barred of re-
covery, This statement is most important because of its rel-
evance to plaintiff's claim in this case., It is more likely
than not that misuse and negligence in the use of the insulation
products containing asbestos contributed to the development of

laintiff's disability of asbestosis.
y
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There is good sense and sound policy underlying the
notion that misuse or improper use should insulate a manufac-
turer from liability on theories c¢f strict liability. 1In such
a case as this, even if it were reasonable to conclude that a
maker, notwithstanding the great utility of his product, should
be responsible for those who suffer harm when the product is
used as it was intended to be used, surely the allocation of
such a risk to a non-negligent party would not make sense when
a person can be located who was guilty of culpable conduct in
causing the injury. The imposing of risks of accidents on blame-

. less manufacturers for harm produced by misuse of their products
would vastly increase the price of products and would encourage
irresponsibility in the use of all products. In one of the
landmark cases on products liability, the following statement
was made in Judge Traynor's opinion: '"To establish the manu-
facturer's liability it was sufficient that plaintiff proved

that he was injured while using the Shopsmith in a way it was

intended to be used as a result of a defect in design and manu-

facture of which the plaintiff was unaware that made the Shop-

smith unsafe for its intended use."
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WHEREFORE, the defendants say that the plaintiff does
not have a cause of action under the existing law and the facts,
and each pray that the Court grant it a summary judgment in this

cause that plaintiff take nothing.
Respectfully submitted;

WELLS, DUNCAN, BEARD, GREENBERG &
HUNT

P. 0, BOX 3708

BEAUMONT , TEXAS 77704

BY g’t
EORGE £, DUNCAN,
ATTORNEY FOR DEFENDANT,

PITTSBURGH CORNING CORPCRATION

KING, SHARFSTEIN & RIENSTRA
BEAUMONT SAVINGS BUILDING
BEAUMONT, TEXAS 77701

byl e /OQ»WQ@_Q&

DALE DOWELL,
ATTORNEY FOR DEFENDANT,
OWENS-~CORNING FIBERGLAS
CORPCRATION

FULBRIGHT, CROOKER, FREEMAN, BATES
& JAWORSKI

BANK OF THE SOUTHWEST BUILDING
HOUSTON, TEXAS 77002

BY,/Zﬁz;{/;25?69222562@962%6?7 .

W. N, ARNOCLD, JR.,
ATTCRNEY FOR DEFENDANTS,
PHILIP CAREY MANUFACTURING
COMPANY AND ARMSTRONG CORK
COMPANY
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ORGAIN, BELL & TUCKER
BEAUMCNT SAVINGS BUILDING
BEAUMONT, TEXAS 77701

BY ' ' =
DHN G. TUCKER

AN?QZ§VjZ?79ﬁZ;PV7/fgféﬁifizi:j

GORDON R, PATE

BEAUMONT SAVINGS BUILDING
BEAUMONT, TEXAS 77701
ATTORNEYS FOR DEFENDANT,
JOHNS~MANVILLE PRODUCTS
CORPORATION.

ROYSTON, RAYZOR & COOK
877 SAN JACINTO BUILDING
HOUSTON, TEXAS 77002

. Bce 25

BEN L, REYNOLDS
ATTORIEY FOR DEFENDANT,
EAGLE~PICHER INDUSTRIES, INC,

AND

BEAN & MANNING
500 JEFFERSON BUILDING
HOUSTON, TEXAS 77002

BYLj2%g222&gza£%1z42222955===;____
FRANK BEAN,

ATTORNEY FOR DEFENDANT,
EAGLE-PICHER INDUSTRIES, INC,

MEHAFFY, WEBER, KEITH & GONSOULIN
SAN JACINTO BUILDING

BEAUMONT, TEXAS 77701

BY fo, ;7;\ab4£q}q v

/ J . MEHAFFY, SR.,,%?

{ CRWEY FOR DEFENDANT,
STANDARD ASBESTOS MANUFACTURING

AND INSULATION COMPANY
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WELLER, WHEELUS, GREEN & BROCATO
P. 0. BOX 350
BEAUMOMY ; TEXAS 77704

BY

e

GEO, A, WELLER,
ATTORNEY FOR DEFENDANT,
FIBREBOARD CORPORATION

STRONG, PIPKIN, NELSON & PARKER
P, 0, BOX 1632
BEAUMONT, TEXAS 77704

ATTORNEY FOR DEFENDANT,
COMBUSTION ENGINEERING COMPANY,
INC,

- VINSON, ELKINS, SEARLS & CONNALLY
FIRST CITY NATIONAL BANK BUILDING
HOUSTON, TEXAS 77002

BY w%f@%«f

GERALD P, COLEY,
ATTORNEY FOR DEFENDANT,
UNARCO INDUSTRIES, INC,

BARNES & BARNES
P, 0, BOX 5098

BEéj;g%g, TEXAS 77706
BY ¢¢H5€23474%E£7,
ROBERT E., BARNES, JR., N

ATTORNEY FOR DEFENDANT,
RUBERCID COMPANY.

PAGé;é%%ggﬁz/ggé;OUNSEL:

2500 RED RIVER
AUSTIN, TEXAS 78705
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IN THE UNITED STATES DISTRICT COURT F~ | |~

us DISTRICT COURT

' FOR THE EASTERN DISTRICT OF TEXAS  “ASTERN DISIRICT OF rexas

B:g’ £
BEAUMONT DIVISION ' =L 171970

CLARENCE BOREL

Vs, X CIVIL ACTION NO, 644
X
X

FIBREBOARD PAPER PRODUCTS
CORPORATION, ET AL

b

DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

TO THE HONORABLE JUDGE OF SAID COURT:

COME NOW the defendants, Fibreboard Corporation, Com~-
bustion Engineering, Inc., Johns-Manville Products Corporation,
Owens~-Corning Fiberglas Corporation, Eagle-Picher Industries,
Inc., Pittsburgh-Corning Corporation, Unarco Industries, Inc.,
Philip Carey Corporation, Armstrong Cork Company, Standard
Asbestos Manufacturing and Insulating Company and Ruberoid
Company, defendants in the above entitled and numbered cause,
and pursuant to Rule 56 of the Federal Rules of Civil Procedure,
move the Court for a summary judgment in their favor. The various
supporting briefs filed herein are incorporated in Fhis motion and
form a part hereof.

Deén Keeton's brief is filed in support of all points
in this motion, save and except on theé’question of limitation,
and a separate brief will be filed on this.point.

1.

Plaintiff's Contentions

This suit was filed by Clarence Borel, now deceased,
agalnst eleven different manufacturers of various insulating
producté containing some asbestos, as joint and several tort-
feasors, alleging that plaintiff had developed the occupational

disease of asbestosis during his thirty-three (33) years employment

’bbl
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in the asbestos insulation industry and that such occupational
disease was proximately caused by the negligence and/or breach
of warranty of the various defendants.

On the theory of negligence, plaintiff alleged:

(a) That defendants knew, or in the exercise of
ordinary care should have known, that the insulation product
they prepared, manufactured and distributed contained deleterious,
poisonous and highly harmful ingredients which damaged the plain-
tiff's body, lungs and respiratory system;

(b) That defendants failed to warn the deceased of
the danger and harm to which he was exposed;

(c) That they failed to provide the deceased with
. knowledge as to what would be reasonably safe, protective equip-
ment and appliances to protect him from the effects of the product.

In addition, the plaintiff alleged that the defendants
breached warranties in the following respects:

(@) That defendants knew, or ought to have known, that
their insulation product was defective and not suitable for the
purpose for which it was intended;

(b) That defendants should have devised a method of
application of their product that would have kept those using the
product from contracting asbestosis;

(¢) That the products containing asbestos were warranted
either expressly or impliedly to be merchantable, when in truth
they were not, and therefore defendants breached the warranty of
merchantability;

(d) That the defendants placed on the market products
containing asbestos, which products were in a defective condition
that were unsafe for their intended use or which were unreasonably

dangerous.

-2e
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The defendants, and each of them, deny the allegations
of the complaint.

The plaintiff died during the pendency of this suit
and his widow, Thelma Borel, has been substituted as party plain-
tiff and has likewise filed an action for death under the Texas
statute.

Defensively it is alleged:

Defendants deny that deceased_sustained any injury as
a result of any negligent act or omission on the part of these
defendants and deny that deceased was injured as a result of any
alleged breach of warranty of these defendants. Affirmatively,
defendants say that each of the products which each defendant
manufactured and sold were at all times reasonably fit and suit-
gble for the purpose for which they were manufactured and sold
and defendants deny that the same were in anywise defective for
the use for which they were manufactured, i.e., as insulation
products,

That during the time that the deceased, Clarence Borel,
was engaged as an insulator for thirty-three (33) years, he knew
that he was working in dust-laden air which contained asbestos
dust, part of which was created by his own work and by the working
conditions provided by his employer, and therefore any injury he
may have susta;ned ﬁaSAan occupational disease resulting from his
long continued occupation as an insulator and not as a result of
any isolated incident or contact with any product manufactured by
either of the. defendants.

Defendants further allege that deceased failed to use
and utilize any safety devices such as masks and respirators for

breathing and failed to request his employer to furnish blowers

-3
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and other equipment to remove the dust~laden air, and he worked
in such dust-laden air created from the products containing
asbestos with full knowledge that he was inhaling such dust-laden
air and he continued to work with such insulation materials after
he knew, or in the exercise of ordinary care should have known,
that it was affecting his health.

That if 5eceased sustained any injury as the result of
the use of any material or materials manufactured by said defend-
ants, the danger, if any, arising from the continued use of the
materials was well known to the deceased, or should have been
known to him, but, nevertheless, he continued to work as an in-
sulator and continued to subject himself to air which was laden
with dust from such insulation materials.

Further, if there was any danger which was not open and
obvious to deceased at all times, nevertheless, he knew at all
times of the danger involved in wofking with insulation materials
containing some asbestos and in working in dust-laden air where.
such insulation materials were in use, but, nevertheless, he con-

- tinued to work with such materials and under such conditions with
such knowledge, and therefore these defendants owed him no duty to
warn him of any potential dangers involved.

If plaintiff did sustain any injury as the result of the
use of any product manufactured by the defendants, or either of
them, which is denied, then such occurred more than two (2) years
prior to the filing of this suit on October 20, 1969, and prior
to the filing of any claim for workmen's compensation on June 4,
1969, and such cause of action is barred by the two (2) year

statute of limitation of the State of Texas.
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Aﬁy claim of injury as the result of the use in the
8tate of California of any product manufactured by the defendants,
or either of>them, occurred more than one (1) year prior to the
filing of this suit on the 20th day of October, 1969, and such
cause of action is barred by the one (1) year statute of limitation
of the State of California.. The filing of a claim for workmen's
compensation does not toll or suspend the running of the statuter
of limitation in California.

Any claim of injury as the result of the use in the
State of Louisiana of any product manufactured by the defendants,
or elther of them, occurred more than one (1) year prior to the
filing of this suit on the 20th day of October, 1969, and such
cause of action is barred by the one (1) year statute of limitation
of the State of Louisiana. The filing of a claim for workmen's
compensation does not toll or suspend the running of the statute
of limitation in Louisiana.

If plaintiff did sﬁstain any injury as the result of the
use of any product manufactured by the defendants, or either of
them, which is denied, then such occurred more than four (4)
years prior to the filing of this suit on October 20, 1969, and
prior to the filing of any claim for workmen's compensation on
June 4, 1969, and such cause of action is barred by the four (4)
year statute of limitation of thé State of Texas.

Each of the defendants assert the law of limitation of
each of the states where any alleged claim for injury as a result
of exposure to defendants' products occurred.

General Statement

Decedent, Clarence Borel, an insulator, who worked for

some thirty-three (33) years for various insulation contractors,
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seeks to recover damages against eleven different manufacturers
of various insulation products containing some asbestos, as joint
and several tort~feasors, because of the development of a disease
called asbestosis that made its appearance many years later after
the initial exposure at the age of twenty-four (24) years to
asbestos dust and fiber. Deceased was therefore suffering from
a disability resulting from a disease, and not an injury arising
out of a sudden and unintended event allegedly produced by some
condition of a specific and identifiable product. The hazard
that produced the disease was an environmental one that was
directly related to his occupation. Neither of the defendants in
this case were responsible for the working conditions and the
environment to which the deceased worker was subjected.

NEGLIGENCE -~ Proposition 1.

A manufacturer of a product that contains no defect,
that is intended for industrial use and by specialized contrac-
tors, and that does not create any new risk that was not already
inherent in the constituent parts being used has no duty to ad=-
vance the state of scientific and medical knowledge as to the
risks and dangers involved to employees of the user from any
known characteristic of the product that may produce under some
conditions an environmental hazard. When such a hazard results
and disability develops from long-continued use, the condition
is regarded as an occupational disease and is compensable in that
way only or through our federal social security system. For a

discussion on this point see the Keeton brief, Page 9, etc.
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NEGLIGENCE ~ Proposition 2.

It is the sole duty of the asbestos contfactors to
protect insulation workers and other employees from, or warn
of risks and dangers of which the contractors could be expected
to be as fully informed as the makers of the products containing
some asbestos.

As a corollary to the foregoing propositién, there
exists no duty on the part of the manufacturer of products con-
taining asbestos to warn employees of insulation contractors of
the fact that they are working with products containing asbestos
which will produce air containing asbestos dust, because the em-
ployees are charged with the knowledge of their employer who could
be expected to be as fully informed as the manufacturers of the
products, and likewise, the deceased worker, Borel, had knowledge
and is charged with knowledge of the content and the characteristic
of the product to create dust. See the Keeton brief, Page 15, etc.

NEGLIGENCE - Proposition 3.

It is the duty and responsibility of industrial and
other employer-entrepreneurs who specialize in the use of partic-
ular types of products and of organized labor in such industries
and of governmental agencies, especially when the magnitude of
the danger varies because of a varlety of processes and conditions
under which the products are used, to institute safety programs,
to install safety devices, and to educate their employees in the
handling of the product. It is not the duty and responsibility
of the maker of products to protect employees of their purchasers
who specialize in installing the product, but rather the respon-

sibility of the employers to safeguard and protect their employees.
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Each employer is faced with different working conditions and
each is in a better position to appreciate and find out the
potential risk involved in his work process, and the ways and
means to minimize such risk. See the Keeton brief, Page 25.

STRICT LIABILITY - Proposition 1.

Courts have not imposed liability anywhere against
manufacturers on the basis simply that a condition of the product
caused harm when uéed as inténded. Instead, they have imposed
liability on warranties or stricﬁ tort theories only when the
product was defective at the time.he so1d it.

It is the contention of each of the defendants that
the product manufactured b; each of them individually was reason-
ably fit for the purpose for which the product was manufactured.
Any exposure to air containing some asbestos or the amount of such
exposure in each case was dependent upon the working conditions
provided by the employer and the precautions taken by the employee
such as the use of respirators when subject to excessive exposures,
etc. Section 402A of the Restatement of Torts expressly provides:
(1) That a product must be in a “defective condition," and (2)
unreasonably dangerous. The "deféctive condition' depends on
whether the product is unreasonably dangerous., It is proper to
balance the utility of the product against the magnitude of the
risk. Many products have both utility and danger. It is the
position of all defendants that each of their products containing
approximately fifteen (15%) per cent asbestos were not unreasonably
dangerous and they were not in a defective condition. In fact,
each of the products were manufactured as they were intended to
be manufactured and the utility of the product required that it
contain heat resistant asbestos. See the Keeton brief, Page 26,

etc.
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STRICT LIABILITY - Proposition 2.

A product is regarded aébdefective at the time of sale
only if the following conditions are met:

(1) The product as marketed was at the time of sale
unreasonably dangerous; and

| (2) The risk or hazard involved in the product's use

was a concealed or hidden danger; and

(3) The risk or hazard that made the product so dan-
gerous was a scientifically known fact at the time of sale and
was one that could have been feasibly reduced by the application
of techniques known at such time.

STATEMENT AS TO SUBDIVISION (1) OF PROPOSITION 2.

The requirements of Subdivision (1) are not met unless

it can be found from the evidence that a reasonable man with
knowledge of the condition and the risks incident to the use
of the product as marketed, would not have marketed the product
as he did because the magnitude of the danger in fact from so
doing outweighed the utility or justification for so doing.

As to design defects, this means that a manufacturer
cannot be regarded as selling an unreasonably dangerous product
that is designed in a Pniversally accepted or customary manner
in the absence of either expert testimony that would serve as a
reasonable basis for a finding that safer products could have
been made feasibly, or evidence of a violation of some regulatory
measure, or finally, evidence that some makers followed a safer
procedure. See the Keeton brief, Page 29, etc.

In this case plaintiff must, in order to recover, be

asserting the proposition that virtually all asbestos products
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of all manufacturers have been designed in an unreasonably
dangerous manner, This is on its face preposterous. Defendants
have been unable to find a single case holding an entire industry
subject to liability for an occupational disease that develops
after 20 or more years when a variety of different products made
by different manufacturers have been used under a variety of con-
ditions not under the maker's control.

STATEMENT AS_TO SUBDIVISION (2) OF PROPOSITION 2.

A product is not unreasonably dangerous unless it fails
as regards safety features to conform to the normal and reasonable
expectations of those for whose use the product is intended.
Keeton brief, Page 38.

In support of the foregoing, there is no duty to warn
where the other party is already aware of the danger. An employee
is charged with all of the knowledge of his employer.

If the buyer discovers the defect in a product and uses
the goods anyway, resulting injuries may be found to result from
his own action rather than proximately from a breach of warranty.

As to products intended for industrial use or for
specialty contractors and the unions that represent employees
who can reasonably be expected to be as fully informed about the
dangers as are the makers, the obvious nature of the danger should
be conclusive.

There was obviously no concealed condition about the
products containing some asbestos.

ASSUMPTION OF THE RISK.

If the plaintiff became aware of the existence of a
substantial risk of asbestosis or lung disease or lung injury

before he became totally disabled or before total disability

-10-
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became inevitable, he cannot recover for his disability because
the defense of voluntary assumption of the risk or volenti non
fit injuria applies. See Keeton brief, Page 64.

DEFENSE OF LIMITATION,

If deceased did sustain any injury as the result of
the use of any product manufactured by these defendants, and
each of them, then such occurred more than two (2) years prior
to the filing of this suit on the 20th day of October, 1969, and
such cause of action is barred by the two (2) year statute of
limitation of the State of Texas. As to any alleged cause of
action for exposure occurring in the States of California and
Louisiana, the cause of action is barred by the one (l) year
statute of limitation,

Claim for workmen's compensation was filed June 4, 1969,
and final settlement was approved by the Industrial Accident Board
of the State of Texas on 7/31/69. Under the laws of the State of
Texas, the statute of limitation is tolled by the filing of a
claim for workmen's compensation but this is not true if the
common law action has theretofore been barred by limitation.

In Louisiaﬁa and California the mere filing of a claim for work-
men's compensation does not toll the running of the statute of
limitation,

A cause of action based upon implied warranties and a
cause of actlon based on negligence is barred by the two (2) year
statute of limitation.

In filing this motibn for summary judgment, we are
cognizant of the rules. In discussing motions for summary judgment

pursuant to Rule 56, Charles Wright points out that summary judgment

-11-
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should be available to a litigant where there is no genuine issue
or any material fact to be tried, and that allegations in the
pleadings do not create an issue as against a motion for summary
judgment. The very object of summary judgment procedure, as
Justice Cardoza long ago said, is '"to separate what is formal

or pretended in denial or averment from what is genuine and sub-
stantial, so that only the latter may subject a suitor to the

burden of a trial." Wright, Federal Courts, 1970, Page 444.

STATEMENT OF THE EVIDENCE ON WHICH THE DEFENDANTS RELY.

The defendants rely upon the oral depositions on file,
including the oral déposition of Clarence Borel, the plaintiff's
decedent, Dr. P, 0. Jones, Joseph Shrode, medical records, which
will be pointed out or éttached to this motion. We have filed
with this motion what has beén designated as the Page Keeton
Brief, and will file within seven (7) days of the filing of this
motion a complete b;ief covering'the points involving the statutes
of limitation. It is the position of defendants that the oral
deposition of Borel, his medical history and the medical records
demonstrate that the claim of Borel is barred (1) by the statute
of limitation, and (2) that he has no cause of action by reason
of knowledge and long voluntary exposure to the risk, and thirdly,
there is no cause of action at common law against each and all of
these defendants for alleged exposure to a known ingredient,
asbestos dust, which resulted in the development of asbestosis
over a period of thirty-three (33) years of work.

Clarence Borel testified:

Q. Now, at this time, Mr. Borel, throughout your earlier
life, let's say, going back four, five, ten years ago,

were you Or were you not a man in good health?

A. 1 think I was -~ I thought I was in pretty good health.
I had no pains outside of lung congestion continually
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all the time. And I just put it off, They called it
pleurisy and so forth. I have had X-rays, went to the
doctor to have X-rays just to check, and they would say
it would be a little cloudy, 'Your lungs was cloudy,'
and ask me what type of work I was doing. And I told
them, And they would say well that's the reason for
this cloudiness in your lungs." (Dep., p. 37, lines

6 through 17).

"Q. All right. Now, I believe you made the statement that
you had pleurisy for a long time?

A. Well, I called it pleurisy.

Q. Well what condition -- would you describe it to me
what -~ how it affected you?

A. Well you know when you wake up in the morning especially
when you have been on some jobs that's real dusty, why
you just feel bad all over and you have pains all over
your chest. I would until I hawked around and coughed
up and spit a lot of that stuff up I couldn't hardly
get started. But after I do that I would be all right,

Q. How long had this been going on? (Dep., p. 54, lines
15 through 26).

A. Oh, 1I'd say four or five years.,"

Q. And how long have you been having X-rays made of your
chest?

MR, STEPHENSON: He answered four or five years, George.

A. I don't know exactly. I had 'em whenever I -- it was
required,

Q. As long as ten years ago?

A. Oh, I have had some before ten years, yes, (Dep., P.
55, lines 1 through 26).

Q. Some before ten years. - Did you have this pleurisy
problem as long as ten years ago?

A. Yes, sir, I have had that.

Q. So that you have had some chest problems during the
last ten years? :

A. Oh, yeah, off and on.

Q. Off and on. And you have had Xerays taken to try to
determine what --

A. The trouble was.

=13~
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Q.
A.

Q'

xxx the difficulty was?
Yes.

Have you had X-rays taken by anybody other than Dr.
Watkins?

Yes., When I bought this house I wanted to take out
an insurance policy. And when they found out I was
an insulator, they said, 'Man, you will have to have

a chest X-ray.' So they paid for it. It was a doctor
over in Port Neches. That was six years ago. I just
don't remember his name, but they recommended that
doctor. 1 went at their recommendation.

Was it Dr. Byrd?

I can't recall his name,

But it was some doctor in Port Neches where you went
for X-rays?

About five or six years ago. (Dep., p. 56, lines 1
through 25).

All right. Now, I believe you said that one doctor
told you that your X-rays were cloudy and the reason
for that was your occupation?

Yes. |

What doctor was that?

That was this doctor right here.

That was this doctor =--

Yeah.

... that took this X-ray --

Yeah,

..+ in Port Neches?" (Dep., p. 57, lines 1 through
10) . N

He purchased his home in April of 1964, and the X-ray

examination was in connection with life insurance taken out at

this time.

SYMPTOMS OF SOMETHING WRONG.

Borel acknowledged that he had experienced shortness of

breath and he started noticing it real bad about the last part of

1967 when he couldn't walk fast and just started giving out.
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And that was as long as six, eight years ago, wasn't
it?

Well, yeah, but I had pneumonia you see. And he told
me the pneumonia would leave a scar there possibly and
if I wasn't careful I could get pneumonia easy. (Dep.,
pp. 87 and 88),

Did Dr. Watkins ever advise you that your X-rays were
cloudy?

Yes.
And it was caused by dust?

He didn't say. Dr. Watkins never came out and said
what it was caused by."

XXX
Didn't the doctor at Port Neches tell you that?

He told me that it was cloudy, that it might, it could
be from the trade I worked in.

All right, and the trade that you worked in is in the
asbestos industry or asbestos insulation industry?

You can put it that way."

He was told to avoid dust as much as he possibly could.

(Dep., p. 83, lines 11 through 26,and Dep., p. 84, lines 1 through

7).

TESTIMONY AS TO KNOWLEDGE OF DANGER AND POTENTIAL
DANGER_IN WORKING WITH PRODUCTS THAT CONTAINED SOME ASBESTOS

“Q'

Direct examination by Mr. Stephenson:

All right., Now have you ever used any respirator of
any kind that would prevent you from inhaling asbestos
dust? (Dep., p. 31, lines 24 through 26).

I have tried every type of respirator they have, because
I didn't know that the dust would cause asbestosis, but

I knew it couldn't be good for your health so I have
tried. And you can hardly breathe with them. And on
these jobs we work now a days if you don't get up there
and apply so much material and make a good showing, you
just can't stay. And you have to work fast and you can't
breathe with the respirators they furnish for you."

-15-
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"Q. At the end of a day's work where you were around
asbestos, describe for us what your clothing would
look like, what your mouth, your nose would look
like and your hair with regard to whether or not
there was asbestos dust on you?

A. Brother, I could tell you, it was plenty dusty, and
your clothes were so dusty until you could just barely
pick them up without shaking them. You just move them
just a little, and there's gonna be dust in them.

And I have blowed this dust out of my nostrils in
handfuls at the end of a day, trying to use to water
to -~ I even used Mentholatum to put in my nostrils
to try to keep some of this dust from going down in
my throat. But it's impossible to get rid of all of
it. Even your clothes just stays dusty continually
unless you blow it off with an air hose." (Dep., p.
34, lines 13 through 26, and Dep., p. 35, lines 1
and 2).

"Q. All right. Now did you know you were working with
asbestos products?

A. Yes, sir, I knew it was asbestos.

Q. And did you have to saw it at that time?

A. Oh, yeah.

Q. Did you get a lot of dust?

A. A lot of dust -- every time you saw a piece of in-

' sulation you are going to get a lot of dust.

XXXX

Q. Would you breathe the stuff, get it in your nose?

A. Yes, sir.

Q. Did it cause you some difficulty then?

A. Well, it caused difficulty with your sinuses. Some
time you could hardly breathe.

Q. Well, would you spit it out?

A. Yes, sir,

Q. Would it get down in your throat?

A. 1 have even got it out of my throat." (Dep., p. 42,
lines 1 through 22),.

-16-
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After testifying that he continued working at Texaco as

an asbestos worker for six years, he then testified:

"Q-

A.
Q.
A.

Q.

A.

All right. Did you continue to breathe that asbestos
dust all during that six years?

All during that six years.
Did you know you were breathing it?
Yes, sir, I knew it.

Did you know at that time that breathing dust wasn't
good for you?

Well, I figured it wasn't good for me, but there
wasn't nothing I could do. I didn't know how in
the world to apply it without breathing some of it,
because you just can't do it." (Dep., p. 43, lines
4 through 14), :

FURTHER KNOWLEDGE AND USE_OF RESPIRATORS

Borel stated that at no time while he worked at The Texas

Company was he offered the use of a respirator or mask.

Beginning in 1942, Borel worked at the Consolidated Ship-

yard in Orange, Texas., His employer was Asbestos Magnesia Material

Company, for whom he worked about five years. He was engaged in

insulation work on DE destroyers and worked with asbestos.

"Q. Did you work in close places?
A. Awful close places on a ship.
Q. And were you subjected to heavy concentrations of

asbestos dust?
A. Heavy concentrations of dust of insulation.
Q. All right. And you knew that you were being subjected

to asbestos dust?
A. Sure.
Q. Didn't they use respirators over at the shipyard in

these tight places?
A. No, but if it was a little room they did use the

blower, a suction blower to try to take some of it

out." (Dep., p. 44, lines 18 through 26, and Dep.,

p. 45, lines 1 through 6).

-17-
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HQ .

Q.
A,
Q.
A,

XXX

All right., Did you use anything to try to keep the
dust down or keep from breathing the dust?

Sometimes I'd tie my handkerchief on my nostrils,
to try to --

Did you wet it?
Sometimes I would.
And what was the purpose of that?

Well, to try to get so I could breathe a little
better. This dust was so bad.

At the end of the day would you clear your nose,

or would you have to clear it often during the day?
(Dep., p. 45, lines 16 through 26).

1'd have to clear it all during the day.

What would you do?

Blow it out.

Just come out with these particles of dust?

Yeah, Blow your nostrils real hard. |

All right. Did you know that this was asbestos dust?
Yes, I did." (Dep., p. 46, lines 1 through 8).

He worked for the Dallas Air Conditioning Company at the

U. S. Rubber plant, Port Neches, Texas, in 1944. No respirators

were used.

USE OF RESPIRATORS AT DuPONT

"Q. Now, you worked at DuPont plants a number of times?
A. Oh, yeah.
Q. When you worked at DuPont didn't they furnish you

with respirators and require you to wear them?

(Dep., p. 46, lines 24 through 26).
A. They furnished them for you if you wanted one, but

having to anybody to ever tell me that I needed one,

never had.
Q. Well, I thought I understood you to say that you had

tried about every type of respirator that's made.

-18-
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A. At DuPont, yeah, at DuPont I did.

Q. And did you try those when you were on these DuPont
jobs?

A. On the DuPont jobs only,

Q. Why did you do that? Wwhy did you use a respirator?
A. Why, I just figured this dust is bad for me, but I
didn't know how bad it was."

"Q. Is it correct that you knew that the purpose of the
respirator was to keep the dust out of your lungs?

A. They never have come up with a respirator yet that'll
keep all this dust out of your nostrils.

Q. What's your understanding of the purpose of a respirator?

A. That's to keep dust out of your nostrils and your lungs.
(Dep., p. 49, lines 1 through 12, and lines 21 through
26).

Q. Now, how long -- have you known that as long as ten
years?

A. Yes, T known it was dangerous -- any kinda dust was
dangerous the way I considered it, I, just myself,

Q. Yes, sir,

A. I considered any kind of dust was hazardous to you.

Q. All right. Did you -~
A. But I didn't know what.

Q. Have you used a respirator as early as 1950 and '54
when you were working at DuPont?

A, I am trying to remember. I think DuPont has been
furnishing for that long, maybe a lot longer.

Q. ' Did you ever see any respirators used in the shipyard
over in Orange in 1942, three or four?

A. No, sir.

Q. When did you start using Mentholatum to put up in
your nose to keep the dust out?

A. Oh, I'd say about 15 years ago. The congestion got so
bad in my nostrils that I done that for relief. It

'give you a little relief, and I imagine it held a lot
of that dust from getting up in there, too.
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Q. All right.
A, I was hoping it would.
Q. How often would you use that?

A. Well, I carried it around in my pocket continually,
a little tube and I'd say I used it several times a
day. I always had my Mentholatum with me.

Q. All right. And the purpose of that was to keep out
this, keep from inhaling -~

A. Asbestos dust.
Q. ... the asbestos dust?

A. To keep from inhaling the dust. I couldn't keep the
passages open. Sometimes they would clog up so I
couldn't breathe.'

XXX

"Q. 1Is the DuPont job the only job you ever tried to use
a respirator on?

A. No, there's been several other jobs, but no one did
bring 'em and put 'em in the tool box and know by that
they was for the men to use. But like I said you
couldn't breathe with 'em. If it was hot weather it
was just out of the question.

Q. How long has your employer been bringing respirators
and putting them in the tool box and having them
available there for you to use?

A. Not all jobs do that. Just on certain jobs. I don't
recall -- some of the bigger jobs would."

XXX
Q. What jobs do you recall seeing respirators?

A. I would say on such jobs as that rubber plant job.
It's a big job and they were on that job because there
was a lot of building work in there, to work in. But
the type of respirator they had there, you'd just
smother with it. Just like a rag, it would have been
better to put a rag over your face.

Q. All right. Have you ever used these little white
throw-away respirators?

A. Yeah, I have used them on the last job I worked for
at this Fluor Corporation I worked for over here at
the rubber plant, two years ago. All the men was
trying to since everybody was getting sick with this
dust they was trying to something about it.
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Q. All right.

A. Therefore, they all trying to protect theirselves.
It's hard to do.

Q. I believe that when Mr. Stephenson was examining you,
you stated that you knew that the breathing of asbestos
dust could not be good for your health, is that correct?

A. That's right. It's impossible,
Q. And how long have you known this?

A. Well, I have known this I'd say in the last, these two
years, year and a half.

Q. All right. Haven't you known this for at least 15 or
20 years, that you were breathing this dust and that
it was bad for you?

A. Yes, I knew the dust was bad, but we used to talk it
among the insulators: how bad was that dust? Could
it give you TB? Could it give you this? And every-
one would say, 'No,' say 'That dust don't hurt you.
It dissolves as soon as it hits your lungs.' That
was the question you'd get all the time.

Q. Where would you have this discussion, in your union
hall or -=-

A. On the'job, just among the men.

Q. In other words, there was some question in your mind
as to whether this was dangerous and whether it wasn't
bad for your health?

A. There was always a question. You just never known
how dangerous it was. I never did know really. 1If
I had a-known, I'd a-got out of it.

Q. All right. Then you did know that it had some degree
of danger but you didn't know how dangerous it was?

A. I didn't know it was dangerous like this bad. I really
didn't." (Dep., pp. 50, 51, 52 and 53).

Further testifying about the use of respirators, Borel
said he never did ask for one from his employer because he had
tried them on the DuPont job in 1961.

FURTHER TESTIMONY SHOWING KNOWLEDGE OF DANGER AND NOTICE OF INJURY

"Q. When the doctor over in Port Neches told you that
your occupation was the reason for your lungs being
cloudy in the X~-ray, did you know at that time that
you were working with asbestos and asbestos dust?

-21- _ ] 0L

The Borel v. Fibreboard Case File (1969-1972), Joint motion for summary judgment Published by AsbestosClaims.Law
ACL Doc 10130 - Page 99 of 120 asbestosclaims.law/library/10130/99


https://asbestosclaims.law/library/10130/99

A.

I knew I wa$ working with insulation but I didn't
know it was dangerous to me.

Did you know that it contained asbestos?

Yeah, but I didn't know what asbestos was."
(Dep., p. 58, lines 17 through 26).

Borel belonged to Local 22 of the Asbestos Workers,

Houston, Texas. Regarding knowledge and discussion in the union,

Borel testified:

"Q. And at your union meetings how long had you all been
discussing this problem of dust?

A. Well, it's always been a problem, but they never --
they just talked about it and they never did do any-
thing about it to try to get something to put in a
contract.

They'd get blowers put in the bottom of the skirts
of a tower like when you're working in there you can't
barely breathe. They did get the companies to do that.

Q. How long have you actually been talking about it at
your union meetings, Mr. Borel?

A. Oh, I can't remember that. It's always been a safety
item. They talked about some way where they could get
rid of this dust ever since I can remember.

Q. All right. Well, you have been working those insulators
since 1937. Have you been talking about it since 19377

A. Yes, I would say so.

Q. And you have been aware of the problem since that time.
Is that correct?

A. 1 have been aware of it, it doesn't seem very healthy
1 know.

Q. You were aware that it wasn't doing you any good
breathing it, weren't you?

A. Well, yeah, and then in another way I never did figure
that it would harm me.

Q. 'But you knew that after working there you could cough
or sneeze and you would see these fibers on your hand-
kerchief, is that right?

A . Uh"huh.

Q. Sir?
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A. Yeah, that's right.

Q. And you would also wear a handkerchief over your
mouth and nose I believe on occasion?

A. I have done it on a lot of jobs.
Q. You would wet them, I take it, is that correct?

A. Summer time -~ summertime I would. If it was
wintertime I wouldn't wet them,

Q. Why would you wear those?
A. Try to get fresh air; keep the dust out of my nostrils."

(Dep., p. 101, lines 13 through 26, and Dep., p. 102,
lines 1 through 26).

CIAIM FOR COMPENSATION OF CLARENCE BOREL DATED JUNE 4, 1969.
| Borel, in his claim stated: 'Although I became ill on
the last job I worked, the fact is that I have worked as an in-

sulator for the past 33 years, subject to the hazards of the job

and I cannot truthfully say when I contacted asbestosis.' Copy

of this claim and approval of the Industrial Accident Board of
the settlement is attached.

Dr. P. O. Jones testified by deposition, and first saw
Borel on February 28, 1969. He related a history that in January,
1969, he developed a severe ubper respiratory infection, difficulty
with breathing and pain in his right chest, and he had had pro-
gressive shortness of breath, pafticularly when he walked a long
time or stood up a long time. At the time of the physical exam-
ination, Borel was having difficulty moving the air in and out of
his right lung, and there was some definite signs of obstruction,
with wheezing and asthmatic sounds on auscultation. There was

some signs of impaired motion of breathing in his right lower lobe.

His left lung was completely clear.
Dr. Jones took Borel's medical history and admitted that

Borel told him he had been a moderately heavy smoker for a number

-23- ]o,Qll

The Borel v. Fibreboard Case File (1969-1972), Joint motion for summary judgment Published by AsbestosClaims.Law

ACL Doc 10130 - Page 101 of 120

asbestosclaims.law/library/10130/101


https://asbestosclaims.law/library/10130/101

of years. He had reduced his smoking down as of January, 1969,
before the doctor saw him in February, but he was still smoking
in February. (Dep., p. 44). Anyone who smokes cigarettes on a
moderately heavy basis for 30 to 33 years can cause harm to his
chest cavity. The doctor further testified:
"Q. If you assﬁme that he had had bronchitis in the past
for as long as ten years, would not that indicate to

you that he was having some difficulty from his smoking?

A. Oh, sure. Chronic bronchitis is a very common after-
math of people who smoke."

The doctor admitted that with all the examinations between
February 28, 1969, and until February 11, 1970, there was no diag-
nosis of cancer in Borel.

Q. Let me ask you this: Had the cancer metastasized at
the time the diagnosis of cancer was made in February

of 19707

A. We had no evidence that it had. I think if this man
had had cancer when we initially did the biopsy we
would have found cancer then.

Q. 5o the cancer developed after the biopsy?

A. That is right.

XXX

Q. Well, in many instances isn't it a fact that the cancer
may start in some other part of the body and spread and
eventually get to the chest?

A. Sure.

Q. Isn't that right?

A. That is very right,

Q. Now, as to the actual cause of cancer, I believe
medical opinion is not sure as to exactly what causes
cancer, is that right?

A. That's right, sir." (Dep., pp. 48 and 49).

Again, the doctor admitted: "I don't know whether

asbestosis causes cancer or not, but we do see a higher instance
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of it in persons who work with asbestos."” "Q. You just don't
know whether it causes cancer or not, do you? A. That is right."
The déctor admitted that since the left lung was clear
on X~-ray he could not tell whether there was any asbestosis in the
left lung or not.
Q. All right, now in your discharge summary at that
time he was admitted 11/24/69 for ruling out malig-
nancy or T. B. in the lungs, and he was discharged
with a diagnosis of no malignancy could be discovered?
A. That's right;"
He admitted that X~-ray films of the chest taken in
February and March were compared with the X~rays taken in November
and there had been no change. All the tests and diagnosis in
November, 1969, did not reveal any cancer cells. (Dep., p. 55).
There is no indication in any of the operative reports or hospital

records that Borel had cancer of the left lung. (Dep., p. 56).

DEVELOPMENT OF ASBESTOSIS

Q. Are you familiar with how long it takes the disease
of asbestosis to develop?

A. Yes.

Q. How long does it take, based on exposures, or an
exposure?

A. Usually -~ I think, what I feel and what I have read
from literature and from the authorities, fifteen
years is certainly minimal -- twenty to twenty-five
years 1s the average.

Q. 1Is there any way of determining what exposure may
have caused the development of the disease?

A. There is no way unless you are there to observe the
individual under his working conditions =-- in other
words, be a medical director where you can go out to
the plant and see them expose themselves to the
particles, whatever it might be, and then watch
them develop disease. That is, I think, the only
way.

Q. 1In your opinion is it possible that if a man was sub-
jected to rather heavy exposure as much as thirty years
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ago in the shipyards, ship construction, that his
disease could date from that time?

Yes, sir.

It is not every exposure to asbestos dust that
causes asbestosis, is it?

No, sir.

Many asbestos workers work throughout their lifetime
without developing asbestosis, do they not?

That is right." (Dep., pp. 58 and 59).

The doctor admitted that if a patient had a history of

pneumonia and spots on his lungs before 1969, he could not say

that it was or was not a contributing factor of the diseased con-

dition of the lungs. The doctor was then asked these questions:

"Q. Assume as a fact that this man had complained of
shortness of breath for a period of ten years and
that he had an X-ray in 1964 and was told that he
had spots on his lungs.

A, There are a lot of people that have spots on their
lungs that have never smoked,

Q. And that he was told that this was due to dust --

A . Uh'h‘lh-

Q. =-=- assume that -~ shouldn't he have known at that
time that he was having trouble with his lungs --

A. Sure.

Q. =~ due to inhalation of asbestos dust?

A. Sure.

Q. If you had had that as a history back in 1964, you
would have immediately recognized that here was an
asbestos worker, that he probably had asbestosis,
wouldn't you?

A. Right." (Dep., pp. 72 and 73).

XXX

"Q. You said it took some twenty-five or thirty years

: for asbestosis to develop, as a rule, and is there
any way for you to tell whether, we will say, exposures
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A.
Q.

to excessive amount of dust twenty-five years or
more ago was the cause of the development, or
whether subsequent light exposures, or occasional
exposures, were the cause?

Sir, I can't answer that, There is so much disagree-
ment in the maximal allowable concentration of asbestos
particles among all authorities, but what happens is as
you said, they can have intermittent exposure, but if
they develop asbestos disease, we are assuming, or we
have to assume because we have no measurements for it -~
we don't go out and measure the particle size, or the
number of particles per cubic foot of air -~ they have
to at least be exposed to five million particles per
cubic foot of air.

In other words, you recdgnize that in these studies
that the allowable limits for asbestos particles in
air is five million particles per cubic foot of air?

Uh~huh,
And this is the measure that was suggested by the

Governmental Associlation -- or Association of Govern-
mental Hygienists?

Right.

50, you recognize this and unless the man has those
exposures then you wouldn't anticipate, based on prior

history, that he would get the disease of asbestosis?

Unless he was exposed to that concentration.
To that concentration, or some in excess of it?
Right." (Dep., pp. 77 and 78).

DEPOSITION TESTIMONY OF JOSEPH RALPH SHRODE

This witness is presently employed by the International

Association of Heat and Frost Insulators and Asbestos Workers,

with headquarters in Washington, D. C. He worked in the asbestos

insulation trade beginning in 1942. He was a business agent for

Local 22, Houston, Texas, for eight years, and had occupied posi-

tions as officer, director, and participated in contract negotia-

tions with the Houston Insulation Contractors Association, an

organization of employers,
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The Asbestos Workers Union had negotiated a contract
with the Houston Insulation Contractors Association which pro-
vided that the contractor-employers would provide safety equip-
ment. Shrode says that this included respirators, masks and
b}owers to remove dust from working areas. This factor has been
included in the contract since 1957 or 1958,

Beginning with Shrode's employment at Consolidated Ship-
yard in Orange, Texas, in 1942 (he became a member of the union
in 1944), he wore a mask or respirator while working in the fab-
ricating shop. He was well aware that when he was working with
materials containing asbestos that he would breathe a foreign
material from the dust created by such work. 1In fact, he would
cough up the foreign matter from time to time. He knew it was
not healthy to breathe any type of foreign material. (Dep., pp.
20 and 21). He also wore a respirator or mask while working in
the fabricating shop for DuPont. The Asbestos Workers Union
claim the work of prefabricating materials falls within their
jurisdiction. He was well aware of the dust problem while working
at DuPont plant in Orange from approximately 1944 to 1947. He was
also the shop foreman on the DuPont job in Orange, where he worked
for Philip Carey. As forehan,’it was part of his job to recommend
to workers that they take certéih safety precautions. The only
time he wore a mask or respirator was while he was working in the
fabricating shop, and if any fellow worker was working on the saw
he would tell him that he should wear a respirator. Ever since
1942, an insulation worker could get a mask on a job if he requested
it. (Dep., p. 36).

Shrode became aware of the danger of breathing asbestos

dust about the middle 1950's, 1954 to 1956, (Dep., pp. 37 through
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39). Shrode had a personal expérience about 1954 when he con-
sulted a doctor. He testified:

Q. Would it be '51, '52, '53, or give us --

A. Somewhere in that neighborhood, I would say, that

I was told to quit breathing the stuff, due to the

fact that it was irritating my lungs.
Q. So from that date forward you knew that the breathing

of this insulation dust was harmful, or dangerous, is

that true?

A. Yes, I was made aware of it, personally, at that time."

Shrode further testified that his union had regular monfhly
meetings and after he became business agent in January, 1960, he
made mention at the union meetings of the danger of inhaling or
breathing asbestos insulation dust. He says he is sure he mentioned
it after January, 1960, on more than one occasion.

He recalled that in 1962 at the National Convention of
the Asbestos Workers Union, Dr. Selikoff presented information he
had found in his research, and advised the convention not to breathe
any more of the asbestos dust than they had to. He advised the
workers to use respirators or masks, He advised them to stop
smoking and demonstrated slides showing the different stages of
the development of the disease of asbestosis.

Shrode admitted that he was aware of the disease of
asbestosis since the middle '50's and he also recalled that one
of the members of his union died of asbestosis in 1958 or 1959.
(Dep., pp. 41, 42 and 43).

He also testified that information concerning the in-
jurious effects of asbestos dust was communicated to the local
unions and to the membership through the '"Asbestos Worker," a
magazine published by the union and distributed to the dues pay-

ing members. (Dep., pp. 44 through 48).
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In the opinion of Mr. Shrode, this information concerning
the potential danger from the breathing of asbestos dust was brought
home to the rank and file union members beginning in 1954 or 1955.
For example: |

‘"A. Yes, they were made -- pretty well made aware of the
, fact that there was danger in breathing dust.

Q. Breathing insulation dust containing asbestos?
A. Correét.“ (pep., p. 51).
XXX

Q. Has there at any time been any articles in this
: magazine concerning the dangers of asbestos dust?

A. Oh, yes." (Dep., pp. 52, 55 and 56).

He also testified that the article in the magazine pub-
lished around 1960 would basically advise the workers to use pre-
cautions in inhaling particles of asbestos and suggesting the use
of respirators and any other preventions they could use. (Dep.,

p. 56).

RESPONSIBILITY OF THE ASBESTOS INSULATION CONTRACTOR.

Shrode testified that in the relationship of the insulation
contractors with the union and union membership, it was the respon-
sibility of the contractor-employer to purchase ventilating or ex-
haust fans and to furnish masks and respirators. It was the respon-
sibility of the foreman on the job to see that the workers wore
masks. (Dep., pp. 57 and 58). The foreman while employed by the

contractor-employer were members of the union. (Dep., pp. 58

“through 60).

When Shrode was business agent beginning in 1960, he
suggested to the union steward on each job that they suggest to
the men that they protect themselves against the inhalation of

asbestos dust. (Dep., pp. 60 and 61).
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Again, Shrode testified:

"Q. Mr. Shrode, who do you all usually look to on

: these jobs insofar as the working conditions are
concerned?

A, Who do we look to?

Q. Yes, sir, Do you look to the contractor, or who
do the workers look to as providing them with safe
working conditions on the job?

A. Well, I would say that we look to the people that
we negotiate the contract with."

Since the middle 1950's, the International Union has
recommended to the local union and membership that they wear
‘respirators and masks while working, whether in the fabricating
shop or out in the field. (Dep.,'pﬁ. 67 and 68),.

NOTICE AND NECESSITY FOR NOTICE TO AVOID BREATHING
DUST FROM ASBESTOS PRODUCTS

Mr, Shrode testified that after 1966, the manufacturers
started placing a warning or a notice on cartons which states:
YAvoid breathing the asbestos dust." 1In answer to questions pro-
pounded by Mr. Stephenson, attorney for the plaintiff, Mr. Shrode
testified:

"Q. Now, you brought this up about breathing the dust

after you became business agent. Did you explain,

or was there any way that you could tell your men

how they could go on a job the next morning and be

sure that they would not breathe this stuff?

A. No, there was no way I could do that.

Q. Was what you were saying simply the only thing you
had to say? I mean, was there anything else you
could tell -them?

A. No, sir.

Q. Had the manufacturers of these products ever given

you anything that you could tell the members of your

union, other than the few simple words you told them,

to try and keep from breathing it, if you can?

A. The only thing I know of that the manufacturers did
was when they put the note on the boxes.
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Q. But that was way after --
A. Yes, the latter part of my time.

Q. Now, then, did they say anything that you hadn't
told the members of your union before that?

A. No.
Q. You do know, or say whether'you know or not, that

the little warning does not keep the worker from

breathing the dust? :

A. No, sir, it doeé not." (Dep., pp. 96 and 97).

Shrode also testified that a person wgaring a mask or
respirator can cut dﬁwn on the inhﬁlation of asbestos dust more
than fifty per cent. 1In other words, that the mask would keep
out more dust than was breathed in.

Again, concerning the responsibility for the working
conditions, Shrode testified that the asbestos workers were
usually employed by the insulation contractor and it was the
responsibility of the contractor to keep the area clean and
picked up where work was going on.

In summary, Shrode testified that he was aware of the
danger of inhaling asbestos dust or dust containing some asbestos
beginning in the 1950's and that the International Union had dis-
seminated information to the local union and his Local 22 had
disseminated this information to the membership. Since the mid
1950's, the union workers have been concerned over the problem
of the inhalation of asbestos dust.  (Dep., pp. 116 and 117).

Again, he testified: _

"Q. If I had been out there on the job would it have
been necessary for me to say, 'Mr. Shrode, be

careful about inhaling asbestos dust, it's dangerous'?

A. I don't know that it would be necessary, no.
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Q. I wouldn't have imparted anything to you that you
didn't already know, would I, by giving you that
warning?

MR. STEPHENSON: Argument.

A: Well, again, I don't know whether you would be im-
parting anything, or not. I don't know that all
asbestos workers would know of the danger, but they
should, they have been told.

Q. They had been told, it's your statement that asbestos
workers, at least who are members of the union, had
been told of the dangers of the inhalation of asbestos
dust?

A. Yes.

Q. The real danger?

A. Yes." (Dep., p. 117).

From and after the mid 1950's, the union, including
Local 22, advocated the use of respirators where there was an
exposure to a concentration of asbestos dust. (Dep., p. 118).
Again, Shrode testified regarding the notices placed on the
- packaged cartons in 1966:
Q. All right. Now, those notices do not tell you
anything or any more than you already knew back
in 1955, do they, that asbestos dust is dangerous
to health?

A. Actually this is true.

Q. So far as that notice is concerned, you didn't
need that notice, and your union didn't need that
notice, did you?

A. Well, I wouldn't say they didn't need it, at least
it is a reminder,

Q. It's a reminder. All right. Now, asbestos insulation
is a trade, isn't it, that a man learns, this is a
trade? ‘ ‘

A. Yes.

Q. He's a specialist, isn't he?

A. I would like to think so, yes.
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A member of the general public, for example me, I
wouldn't know anything about insulation, if I had
never engaged in that trade, would I?

I doubt it,

And this product is usually vended through insulation
contractors who are specialists in this field, aren't
they?

Yes, I would say they would be specialists.

Those contractors are aware of the dangers of asbestos
dust, are they not?

I can't answer for them, I'm sure they are.

Well, aren't they the people who provide the safety
appliances on your jobs?

Yes. The contractor -~ any safety equipment that
we have is provided by the contractor, yes.

And they are the people that the union looks to for
safety equipment, aren't they?

Correct. That's who we negotiate with." (Dep., pp.
122 and 123).

Again, Shrode testified that the danger to exposure can

be reduced by wearing a mask and this has been advocated by the

union since the mid-1950's. Specifically, he testified:

"Q. Can he also wear a mask to cut down on the exposure?
A. Yes, he can wear a mask,
Q. Now, how long has it been that your union has advocated
that field workers wear masks on all insulation work
where they apply asbestos products?
A. I would say since the mid-'50's we have advocated it.
Q. You have advocated it. Now, has it often been difficult
to convince an asbestos worker that he should wear a
mask?
A. It's been difficult to get them to wear them.
Q. Is this because it's uncomfortable?
A. I think this is one of the big factors, that they
are uncomfortable and difficult to breathe through
them. Although I think they have been aware of the
danger it's still a little bit difficult, even today,
to get them to wear them." (Dep., pp. 126 and 127).
-34- g
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UTILITY OF ASBESTOS INSULATION PRODUCTS.

"Q. As a representative of the Asbestos Workers Union

: are you advocating that, because of the danger from
the inhalation of dust containing some asbestos, the
use of all asbestos insulation be discontinued and
scrapped?

A. No, I'm not advocating that,

Q. This product does have a great utility in many in-
dastries, does it not?

A. Certainly.

Q.  And it's been used in many industries for a number
" of years? ’

A. As long as I can remember.

Q. And in many industries there 1s not any substitute
for some uses of it, is there, at this time?

A. Well, in some instances I don't know of any, no."
(Dep., pp. 129 and 130)

STATE OF MEDICAL KNOWLEDGE

It is entirely clear, and there will be no evidence to
the contrary, that there was no published medical knowledge in-
dicating that insulation workers engaged in construction who were
exposed to dust from insulation products containing some asbestos
would possibly contract asbestosis until Dr., Selikoff's work was
published in 1964. (See deposition of Dr. Daniel E. Jenkins, pp.
137-149). Dean Page Keeton cle&rly points out that the law in Texas
is that a manufacturer is not liable under theories of strict lia-
bility if the state of the art or scientific knowledge was such
that the risk was unknown, as he is not an insurer against unknow-
able risks. (Keeton's Brief, pp. 44-50). The Fifth Circuit Court
of Appeals in Hudson v. R. J. Reyholds Tobacco Company, 347 F. (24d)
541 (1970), affirmed the granting of a summary judgment to defend-
ant on the ground that cancer caused by cigarettes was not scien-
tifically foreseeable, following Lartigue v. R. J. Reynolds Tobacco

Company, 319 F. (2d) 19 (5th Cir. 1963). Certainly, this ground

=35~
1o3 4

The Borel v. Fibreboard Case File (1969-1972), Joint motion for summary judgment Published by AsbestosClaims.Law
ACL Doc 10130 - Page 113 of 120 asbestosclaims.law/library/10130/113


https://asbestosclaims.law/library/10130/113

alone warrants the granting of defendants' motion for summary
judgment.

| In conclusion, the defendants, and each of them, re-
spectfully pray that the Court grant each and every one of the
defendants a summary judgment decreeing that the plaintiff take
nothing by reason of his cause of action and that they go hence
and recover their costs.

Respeétfully submitted;

WELLER, WHEELUS, GREEN & BROCATO
P. O, BOX 350

BEA , TEXAS 77704
BY y :

GEO, A, WELLER,
ATTORNEYS FOR DEFENDANT,
FIBREBOARD CORPORATION

STRONG, PIPKIN, NELSON, PARKER & POWERS
P. 0, BOX 1632
BEAUMQNT, TEXAS

e Lioge LT

CHARLES S, PIPK
ATTORNEYS FOR D FENDANT,
COMBUSTION ENGINEERING, INC.

JOHN G. TUCKER

ORGAIN, BELL & TUCKER
BEAUMONT SAVINGS BUILDING
BEAUMONT, TEXAS 77701

AND

GORDON R, PATE
BEAUMONT SAVINGS BUILDING
BEAUMONT, TEXAS 77701

R—Fate
GORDON R, PATE,

ATTORNEYS FOR DEFENDANT,
JOHNS=MANVILLE PRODUCTS CORPORATION

KING, SHARFSTEIN & RIENSTRA
BEAUMONT SAVINGS BUILDING

ATTORNEYS FOR DEFENDANT,
OWENS=CORNING FIBERGLAS CORPORATION
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FRANK BEAN

BEAN & MANNING

500 JEFFERSON BUILDING
HOUSTON, TEXAS 77002

AND

ROYSTON, RAYZOR & COOK
877 SAN JACINTO BUILDING

HouiiizészXAs 77002

BY E;gzgzz‘gzé 4égg
BEN L, REYNO
ATTORNEYS FOR DEFENDANT,
EAGLE-PICHER INDUSTRIES, INC,

WELLS, DUNCAN, BEARD, GREENBERG & HUNT
P, 0. BOX 3708
BEAUMONT, TEXAS 77704

BY é Zﬂ%d . sl 24&% .
GEORGE E, DUNCAN,

ATTORNEYS FOR DEFENDANT,
PITTSBURGH-COR_NING CORPORATION

VINSON, ELKINS, SEARLS & CONNALLY
FIRST CITY NAT IONAL BANK' BUILDING
HOUSTON, TEXAS 77002

BY é224x&é%éz Cﬁéiéle%zb—\

GERALD P, COLEY,
ATTORNEYS FOR DEFENDANT,
UNARCO INDUSTRIES, INC,

FULBRIGHT, CROOKER FREEMAN, BATES &
JAWORSKI

W. NK’ARNOLD Y4
ATTORNEYS FOR DEFENDANTS,
PHILIP CAREY CORPORATION AND
ARMSTRONG CORK COMPANY

MEHAFFY, WEBER, KEITH & GONSOULIN
SAN JACINTO BUILDING
BEAUMONT, TEXAS 77701

BY ' W%ég
. MEHAFFY, SK.,

ATTORNEYS FOR DEFENDANT,
STANDARD ASBESTOS MANUFACTURING
AND INSULATING COMPANY
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A 7 COV@OWISE SETTLENENT AGR gENT = " .
) T “ "M Injuries on September’ 1, 1957 and thereal®.

ORDER APPROVING COMPRONMISE SETTLEMENT AGREEMENT t

=~ . - The Ecard finds the liability of the insurance company, or the |
fmpi,ca_ Cxarengs 3Boval . ’ ‘ Y pany :
exient of the injuries of the empioyee, is uncertain, indefinite and |

Social Seu.umy No 2}3%_713—2’:;?*4 3 ] o inzapable of being satisfactorily established. 1t is o.Jdered that the %
) compromise agreement be, and same is hereby approved.
Employer_2tller-Austin_Tisulation Coe
: This the | . day of
Insurance Company: Wasional Sursty Corp,
Company Address to which Approval Notice should be mailed: i
. _Pe 0. Box_ 3611
Street and Number
Besumont, Texas
City and Siate
Onthe. 1T%%  gayor danuaxy ,19.62 , Clarence Borel

sustained injury while employed by. Fuller~Austin Insulation Co,

which employer was insured under the Workmen’s Compensation Law of Texas by the National Surevy Coxrp.

. The undersigned agree that the liability of

National Surety Corp. ) , or the extent of the injury is uncertain,
indefinite ~r incapable of being sausfactorily establiched. . ’
n
Wages: i}?QO. ver vk Agreed time lost frorn work: From_l_’f_];("‘sg To
. Total weeks
Compensation Rate:335. per wk Compensation paid to date: None
Age: '55 ) ’ Is employee disfigured as a result of this injury? _No

Accrued raedical and hospital expense %&XK paid by: National Surety Corv,

- It is expressly understood that this settlement ggggx,-éx‘ﬁclude liability of the insurance company for future medical

aid, hospital services, nursing, chiropractic services, and medicines incurred after date this agreement is approved by the
fso2rd. In the event claimant requires medical aid, hospital services, nursing, chiropractic services, or medicines in the
future as a result of this injury, such services as are authorized under the Workmen's Compensation Law of Texas shall be

furnished by Clarence Borel

Eight

The undersigned agree to compromise and settle this claim for workmen’s compensation insurance for the sum of__

Thous:nd and N6/100======= pojiars (5. 8000.00 ) to be paid in addition to (5_FLL ___ ) heretofore paid.

It i> further agreed that this compromise setilcment is made subject to the approval of the Industrial Accident Board, and that when
_said approval has been given and the amount mentioned herein has been paid, the same will have been fully consummaied and the com-
pensatinn under the Employars’ Liaoility Act will have been fully and finally compromised, settied and satisfied.

w —.’ / o -
Signed at Groves } , Texas on the E cay of_ —/ SNE . o, 1989
WITNESSES: ___C/g/ Gt D @ el
" i ccumant Clarence Borel -
Q&Z q//_,p Az é - 4500 Lawadals
) ) AD YRESS Number and Street
_Groves, Texas ) _ —

City and State
_National Svraty Corp.

IN: URANCE COMPANY

FORM I. A. B. 13-57 By_ =
. . . Company Representative
400043—6-66 ’ £
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-« ‘ . - - . ’ / . . > < .

THE L OF TEXAS ‘ : ~ GN‘ - . TEXAS
HE.STATE OF TEXAS \ . . .- - —

COUNTY OF Jelforsor ) _ :7’1,/,«/// i/ , 19_4.?4
Ny rzm=e is Cl~raues B2 2_5_3- ) , s}, det Sesurnity Noo _%5}.’-10-8007
end | ¢laim injurias sustzined while in the employ of Milev=ingtin Insulation Co.
on the =LAy of LENMLTTE 1909 in_dcfierson County, Texcs. | worked as
"] _insulater —_— and was allovec to make on averoge weekly wage of
$ 220.CO My age is _5_6___ and 1 reside in Groves , Texas. | cloim that

0

j _became 111 with caest pain which was originaly dlagnised as pneunaonia

and was later found to be ashestosis.

COMPENSATION 53:. 00
RATE g) 1 stipulote that my, compansation rate to be . 2D per week.
=~ < B S
I returned to work on 1183 1OT returned L 19
WAGE [} | stipulote that iy wage earning capacity os ol nis date is $ unitnoim per
SR
For ond in consideration of the total sum of § 800.0 <00 which | arn to be paid upon the approvoli of this

Compromise Settlement Agrecment by the Industriol Accident Board of the State of Texas,

1, Clarence Borel , do further hereby stipulate, warrant,
FUTURE |> and agree that | am olso releasing, selling, transferring, assigning, discharging and compromising ony and oll of my actions
ME%L or couses of action, claims or demonds which | ever could have in the future for futurz medical aid, hospital services, nursing,
REL chiroproctic services, or medicines. | expressly by the terms of this Compromise Sett!lament Agreement om fully releasing all
causes of oction which | might have uader Article 8306, Section 7, Revised Civil Stctutes of 1925, as omended

| hove agreed to sciile and compromis2 forever ony and all cloims for compensotion ond future medical for the consideration

of $__ 8000, 00 The . Hational Surety Corp. Insurance Compony hos

furnished me reasonuble medical aid, hospital services ond medicines to the date of this agreement only. | accept afl
responsibility for future medical expznse from this date on.

/

CLAIMANT’S
REMARKS 3 _ Alt ouszh I became 111 on the last Job T worked, the fact is that

I have worked as an insulator for the past 33 _years. sublect to

the hazards of the job and I connot truthfully say when J coniacted

asbestosis. g/m,e. /3 @’Lﬁzé.

Because of the controversy ond dispui=z mentioned herein, | understand that the National Surety Corp.

Insurance Company i entering into this Compromise to buy
its peace, to avoid the expense of lit‘gation and that said agreement is not an admission of liobility on the part of my
employer and/or th.: said Insurance Company.

} UNDERSTAND TAAT THIS IS A FULL AND FINAL SETTLEMENT.

Clarencs B&EaTt

: / T
Subscribed ond swo:n to betore the undersigned witnesses on this "ne. ,Q bated day ot = i .

A. D, 19&2
/f

AL /S ,j)
WITNESS: /[{, (‘r'l i yavi 2 2 \~’

WITNESS:

IAB—13-A {REV. HO)—CLFN\tANT"‘S STATEMENT FOR COMPROMISE—(OPTIONAL)

.
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