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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
BEAUMONT DIVISION
> CLARENCE BOREL
VS, CIVIL ACTION NO, 6449

FIBREBOARD PAPER PRODUCTS
CORPORATION, ET AL

P e (. DS e,y

BRIEF ON THE POINT THAT THE CAUSE OF ACTION ASSERTED
BY PLAINTIFF IS BARRED BY THE TWO YEAR STATUTE OF
LIMITATION OF THE STATE OF TEXAS, AND BY THE
ONE YEAR STATUTE OF THE STATES OF
CALIFORNIA AND LOUISIANA

o TO THE HONORABLE JUDGE OF SAID COURT:

The defendants, and each of them, present this brief
to the Court on the propositions that the plaintiff's cause of
action, if any, is barred by the two (2) year statute of limi-
tation of the State of Texas; is barred by the one (1) year
statute of limitation of the State of Louisiana; the one (1)
year statute of limitation of the State of California; and is
barred by the statutes of limitation of each state where the
cause of action, if any, arose. The statute of limitations of
Texas which will bar an action for personal injury is Article

5526, Vernon's Annotated Civil Statutes of Texas, which provides:

Y
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"Actions to be commenced in two years

"There shall be commenced and prosecuted within two
years after the cause of action shall have accrued, and
not afterward, all actions or suits in court of the follow-
ing description:

"6. Action for injury done to the person of another.

"7. Action for injury done to the person of another

. where death ensued from such injury; and the cause of action

shall be considered as having accrued at the death of the
party injured."

A copy of this statute is attached as an exhibit to
this brief.
Article 4671, Revised Civil Statutes of Texas, ''Cause
of Action From Injuries Resulting in Death," provides:
"An action for actual damages on account of the injuries

causing the death of any person may be brought in the
following cases:

"l. When an injury causing the death of any person
is caused by the wrongful act, neglect, carelessness, un-
skillfulness, or default of another person, corporation,
etc., such person, corporation, etc., shall be liable in
damages for the injury causing such death!

A death action in Texas is a creature of statute and

is not derived from common law. Francis v. Herrin Transportation

Company, Tex. Civ. App., 1968, 423 S.W. (2d) 610, reversed on
other grounds, 432 S.W. (2d) 710. An action for wrongful death

did not exist at common law. MNbrman v. Mustang Aviation, Inc.,

Sup. Ct. Tex., 1968, 430 S.W. (2d4) 182.
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A statutory beneficiary suing under the Texas wrongful
death statute can recover only if the deceased, had he lived,

could have recovered. Wentzel v. Neurenberg, Civ. App., 314

S.W. (2d) 855; Childs v. Childs, Tex. Civ. App., 107 S.W. (2d)

- 703.

Where the cause of action in behalf of the decedent is
barred by the statute of limitation, the cause of action for
death resulting frém the same accident is likewise barred by
limitation.

The general rule in Texas is that in negligence or
breach of warranty cases resulting in personal injury, the cause
of action accrues from the time of the negligent act or omission.

Blondeau v. Summers, Civ. App. Tex., 1940, 139 S.wWw. (2d) 223,

error refused; Robertson v. Texas & New Orleans Railroad Company,

Tex. Civ. App., 1939, 122 s.W. (2d) 1098; Tennessee Gas Trans-

mission Company v. Fromme, Tex. Sup. Ct., 1954, 153 Tex. 352,

269 S.W. (2d) 336; 37 Tex. Jur. (2d), Para. 63, Page 187; and

Para. 93, Page 241.

In Tennessee Gas Transmission Company v. Fromme, supra,

the Texas Supreme Court holds that a cause of action accrues when
injury is sustained; but if the act of which injury was a natural
sequence was a legal injury, that is, an injury giving a cause of

action by reason of its being an invasion of plaintiff's rights,

n
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then, however slight the damage, limitation will run from the time

the wrongful act was committed, and will bar an action for any
damage resulting from the act, even though such damage may not

have been fully developed until within a period less than necessary
to complete the bar.

Again, the rule is stated in Robertson v. Texas & New

Orleans Railroad Company, 122 S.W. (2d) 1098, error refused, that

ordinarily where injury, though slight, is sustained in consequence
of the negligent act of another, the statute of limitations attaches
at once, and the running of the statute is not postponed by the
fact that actual or substantial damages do not occur until a later
date. 1In this case, it appeared that plaintiff had suffered some
injury and pain at the time of accident and periodically thereafter,
notwithstanding that he did not become aware of the extent of his
injuries until within two years of filing suit, which was filed
more than four years after the accident.

Cases from other jurisdictions support the rule that
plaintiff's cause of action accrues from the date of occurrence,
negligence or wrong, even though the disease results long after

the exposure. Field v. Gazette Publishing Company, 1933, 187

Ark., 253, 59 S.W. (2d) 19, case involving lead poisoning;

Barksdale v. Silica Products Company, 1940, 200 Ark. 32, 137 S.W.

(2d) 901 (silicosis); Schmidt v. Merchants Despatch Transportation
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Company, 1936, 270 N.Y. 287, 200 N.E. 824, 104 A.L.R. 450;

Michalek v. United States Gypsum Company (1935), Ct. of App.

(2nd) N.Y., 76 F. (2d) 115, reversed on other grounds, 298

U.S. 639, 56 S. Ct. 679; Street v. Consumers Mining Corporation,

1946, 185 va. 561, 39 S.E. (2d) 271, 167 A.L.R. 886 (silicosis);

Scott v. Rinehart & Dennis Company, 1935, 116 W. va. 319, 180

S.E. 276 (silicosis); Brown v. Tennessee Consolidated Coal Com-

pany, Ct. of App., Tennessee, certiorari dismissed by Supreme

Court (1935), 83 S.W. (2d) 568; Wiersycki v. Pratt Company, 271

N.Y. Supp. 36.

In Field v. Gazette Publishing Company, 187 Ark. 253,

59 S.W. (2d) 19, in an action by a linotype operator to recover
for lead poisoning contracted during his employment with defendant,
the contention was made that the three year statute of limitation
was in effect tolled or held in abeyance until he or his physician
was able to determine the specific malady present. The Court
recognized the doctrine that the statute of limitations begins to
run from the time the personal injuries are sustained though re=-
sults may not then be fully developed, and held that the trial
judge correctly instructed that if plaintiff "contracted" the
malady previous to the three year period immediately prior to

the suit the verdict must be for the defendant. The Court then

said:
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"As we review the situation, the great weight of
American authority is to the effect that the cause of
action arises and the statute of limitations begins to
run from the date of the negligent act and not from the
time the full extent of the injury may be ascertained."

In Scott v. Rinehart & Dennis Company (1935), 116 W. Va.

319, 180 S.E. 276, a case involving a suit for damages as a result

of plaintiff contracting silicosis through exposure to certain work
which ended in September, 1931, the Court held that an action com-
menced in October, 1933, was barred by the one year statute of
limitation. In this case, it was alleged that the plaintiff did

not know and by the use of reasonable care could not have ascer-
tained that he had silicosis until within three months of filing

his suit. The Court held that the right of action is to be deemed

to accrue when the wrong is committed, and that in the absence of
some act of concealment by the wrongdoer the mere ignorance of

the injured party of the existence of the actionable wrong will

not suspend the statute; and the Court further held that the nature
of a silicosis case could not justify the Court in therein departing
from the long-established rule. The Court observed that the disease
of silicosis was not a recent phenomenon but had long been associated
with certain occupations and cited certain New York cases as support-
ing the doctrine that a cause of action for injuries arises when

the injuries are "first inflicted" and that subsequent developmént

of disease therefrom does not give rise to a cause of action.
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In Wiersycki v. Pratt Company, 271 N.Y. Supp. 36,

Supreme Court of New York, it was held that the weight of authority
is that a cause of action for injuries arises when they are first
inflicted, and subsequent development of disease resulting there-
from does not give rise to a cause of action.

In Schmidt v. Merchants Despatch Transportation Company,

New York Court of Appeals, 270 N.Y. 287,200 N.E. 824, 104 A.L.R.
450, the plaintiff alleged that while in the employ of defendant
he inhaled foreign substances in the form of dust and as a result,
contracted a disease of the lungs known as pneumoconiosis. In this
case, the plaintiff's employment had ceased three years before the
action was commenced. The Court held that any breach of duty owed
by the defendant as employer must, then, have been completed before
that time and that the cause of action was barred by the statute
of limitation. Quotations from this case may be of some assistance
to the Court in considering this question. Quotations are from
104 A.L.R. 458, reporting the Schmidt case:
'"We have said that 'in actions of negligence damage

is of the very gist and essence of the plaintiff's cause.'

Comstock v. Wilson, 257 N. Y. 231, 235, 177 N.E. 431, 432,

76 A.L.R. 676. Accordingly, the plaintiff claims that his

cause of action accrued, not at the time he inhaled the

dust -- more than three years before the action was com=-

menced -- but at the time when the dust so inhaled, re-

sulted in a disease of the lungs, and that date, it is

said, can be determined only by medical testimony.

"Though negligence may endanger the person or property
of another, no actionable wrong is committed if the danger
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is averted. It is only the injury to person or property
arising from negligence which constitutes an invasion of
a personal right, protected by law, and, therefore, an
actionable wrong. xxx'"

"That does not mean that the cause of action accrues

only when the injured person knows or should know that the

injury has occurred. The injury occurs when there is a
. wrongful invasion of personal or property rights and then
the cause of action accrues. Except in cases of fraud
where the statute expressly provides otherwise, the stat-
utory period of limitations begins to run from the time
when liability for wrong has arisen even though the injured
party may be ignorant of the existence of the wrong or in-
jury. Consequential damages may flow later from an injury
too slight to be noticed at the time it is inflicted. No
new cause of action accrues when such consequential damages
arise. So far as such consequential damages may be reason-
ably anticipated, they may be included in a recovery for
the original injury, though even at the time of the trial
they may not yet exist. =xxx."

""We must apply that rule here. The injury to the
plaintiff was complete when the alleged negligence of
the defendant caused the plaintiff to inhale the dele-
terious dust. For that injury, including all resulting
damages, the defendant was then liable. The disease of
the lungs was a consequence of that injury. Its result
might be delayed, or, perhaps, even by good fortune
averted; nevertheless, the disease resulted naturally,
if not inevitably, from a condition created in the plain-
tiff's body through the defendant's alleged wrong. It
cannot be doubted that the plaintiff might have begun an
action against the defendant immediately after he inhaled
the dust which caused the disease. No successful challenge
could have been interposed on the ground that the action
was prematurely brought because at the time it was commenced
no serious damage to the plaintiff had yet developed. In
that action the plaintiff could recover all damages which
he could show had resulted or would result therefrom. In
effect, the plaintiff is asking this court to hold that
the statutory period of limitation begins only from the
time that the plaintiff had reasonable assurance that
serious damage had resulted or would result from past in-
jury. The statute provides in unambiguous language that
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the period of limitation begins to run at the moment when
right to begin an action accrues. The same test must be
applied to a challenge that the action is stale as to a
challenge that the action has been brought prematurely.

"The statute of limitations is a statute of repose.

At times, it may bar the assertion of a just claim. Then

its application causes hardship. The Legislature has found
. that such occasional hardship is outweighed by the advantage
of outlawing stale claims. The problem created by the slow
onset of the disease of pneumoconiosis or silicosis has
been considered by the courts of other jurisdictions. They
have given to statutes of limitation their intended effect
as statutes of repose and have held that a cause of action
sounding in negligence accrues at the time when through
lack of care by an employer, deleterious substances enter
the lungs of an employee though the development of con-
sequential damages may be long delayed. xxx"

In Piukkula v. Pillsbury Astoria Flouring Mills Company,

Oregon Supreme Court, 1935, 42 P, (2d) 921, 99 A.L.R. 244, we find
a suit for death resulting from the inhalation of flour dust which
was alleged to be detrimental to the health of the employee when
inhaled over a long period of time and calculated to produce
pneumonia, asthma and other pulmonary sicknesses, disorders and
diseases oﬁ)injurious character. About September 17, 1930, the
plaintiff became weakened and impaired to the extent that he began
noticing difficulties in breathing, but his condition did not
appear to be serious at that time. His condition was slowly
progressive and by January 22, 1933, Piukkula entered the hospital,
"which was the first time that plaintiff realized the extent and
seriousness of his ailment.'" He filed suit on June 8, 1933, and

died December 14, 1933. The plaintiff recognized the general rule
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that a cause of action for negligence accrues and the statute of
limitations begins to run at the time of injury, but contended
that when the injury takes the form of an occupational disease
the statute does not begin to run until the workman's condition
of health becomes so serious that he realizes the extent of his
disease. The Court recognized that the great weight of American
authority is to the effect that the cause of action arises and
the statute of limitations begins to run from the date of the
negligent act and not from the time the full extent of the injury
may be ascertained. The Court held the action was barred. The
Court also commented that on September 17, 1930, Piukkula noticed
difficulties in breathing and was aware he was suffering from an
ailment of the lungs, although at that time "he did not believe
that his condition was serious." 1In January, 1931, he left the
defendant's employ. If anything for which the defendant was re-
sponsible occasioned Piukkula's ailment, it must have occurred
after his first employment began August 28, 1929, and prior to
January, 1931, when his employment ceased.

The Piukkula v. Pillsbury case is likewise authority
for the proposition that where the cause of action of the plain-
tiff, Piukkula, was barred by limitation, no cause of action
exists for death under the death statute since the employee's

right of action was barred at the time of his death.

=10=
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In Dalrymple v. Brunswick Coco-Cola Bottling Company,

51 Georgia Appeals 754, 181 S.E. 597, it was held that the statute

of limitation runs from the date when the plaintiff contracted

T.B., notwithstanding he was ignorant of having contracted it and
s did not become aware of having contracted it until some time
thereafter when informed by a physician.

Qualification of the General Rule in Texas

The only place that Texas has qualified the rule that
a cause of action for negligence is barred by the two year statute
of limitation and begins to run from the date of the occurrence

is in Gaddis v. Smith, Sup. Ct. Tex. 1967, 417 S.W. (2d) 577,

- which case recognized the ''discovery rule" in a case where plain-
tiff sued defendant doctoré for damages allegedly resulting from
leaving a surgical sponge inside the patient's body. The Court
re-examined holdings in two prior cases, overruling them, and
held that the cause of action for the negligent leaving of a
foreign object in a patient's body accrues when the patient learns
of, or in the exercise of reasonable care and diligence, should

. have learned of the presence of such foreign object in his body.

The Court also said: "It should be noted that our holding here

is limited to causes of action in which a physician leaves a

foreign object in the body of his patient.'" At Page 581, the

Court said:

-11-
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"It has been argued that the accrual of this cause
of action cannot be distinguished from that received by
a person in an automobile accident who is apparently
uninjured but years later discovers that the slight
trauma produced cancer. See dissenting opinion in Berry
v. Branner, 421 P. 2d 996, 1001 (Or. Sup. 1966). However,
the instant case involves the inability to know of the
negligent act of leaving a sponge in the patient's body,

- while the cancer producing trauma results from the negli-
gent operation of an automobile which act is readily
apparent at the moment of impact."

Justice Griffin, in his dissenting opinion, quotes the
statute and says: ''The statute does not mention discovery of
the injury."

The case of Braniff Airways, Inc. v. Curtiss-Wright

Corporation, U. S. Court of Appeals, 2nd Cir., 411 F. (2d) 451,

held that actions instituted in 1963 and 1964 by airline passengers
who were residents of New York, against the manufacturer of an
airplane engine which sold the engine in 1956, for injuries suffered
in Florida airplane crash on the theory of implied warranty were
subject to the New York six year statute of limitation as the cause
of action accrued at the time of the sale of the engine. The Court

also quoted the Florida law construed in Creviston v. General

Motors Corporation, 210 So. (2d) 755, Florida District Court of
Appeals, 1968, which held that the period of limitation in an im-
plied warranty action is three years and the action accrues at
the time of sale. It is to be noted that in the Braniff Airways,

Inc. v. Curtiss-Wright Corporation case, the Court cited the case

]
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of Schwartz v. Heyden Newport Chemical Corporation, 12 N.Y. (2d)

212, 215, 237 N.Y. Supp. (2d) 714, 716, 188 N.E. (2d) 142, 143,
4 A.L.R. (3rd) 814, modified 12 N.Y. (2d) 1073, 239 N.Y. Supp.
(2d) 896, 190 N.E. (2d) 253, certiorari denied 374 U.S. 808,

83 8. Ct. 1697, 10 Law Ed. (2d) 1032 (1963), which involved the
sale and use of injurious medication, concerned the date of
accrual of a negligence cause of action and implied warranty
cause of action; and the New York Court held that the implied
warranty action accrued at the time of sale and that the negli-
gence action accrued when the medication was administered. The
Court likewise held that the Schwartz holding on implied warranty
actions was not affected by the recent New York Court of Appeals

four to three decision in Flannigan v. Mt. Eden General Hospital,

24 N.Y. (2d) 427, 301 N.Y. Supp. (2d) 23, 248 N.E. (2d) 871,
April, 1969, which holds the same as the Gaddis v. Smith Texas
case that in medical malpractice actions for negligence, involving
the insertion of a foreign object into a patient's body, the cause
of action does not accrue until the object is discovered. The
Court in Flannigan discussed Schwartz but was concerned only with
its holding regarding the accrual of the negligence action. The
Court in Flannigan distinguished Schwartz and clearly limited
Flannigan's application to foreign object malpractice cases. This

is the same rule that is recognized in Texas.

wlfe

The Borel v. Fibreboard Case File (1969-1972), Brief regarding statute of limitations Published by AsbestosClaims.Law
ACL Doc 10132 - Page 14 of 43 asbestosclaims.law/library/10132/14


https://asbestosclaims.law/library/10132/14

There is a line of cases involving an action for
damages against a single employer caused by exposure to harm-
ful dust, etc., which hold that the statute of limitation against
such an action begins to run from the time of cessation of in-
halation of the injurious substances for which defendant was
responsible in the case of a disease caused by such exposure.
These cases also hold that the statute begins to run when em-
ployment terminated and not when the disease appeared, according
to an expert's opinion. See the following cases:

Rowe v. Gatke Corporation, 1942 (Ct. of Apps., 7th,

Indiana) 126 F. (2d) 61, certiorari dismissed, 317 U. S. 702,

63 S. Ct. 81; Michalek v. United States Gypsum Company (Ct. of

Apps., 2nd Cir., 1935), 76 F. (2d) 115; Goodall Company v. Sartin,

1944 (Ct. of Apps., 6th, Tennessee), 141 F. (2d) 427, certiorari
denied, 65 S. Ct. 34, (period began from time of cessation of the

overt acts constituting the continuing wrong); LaPorte v. United

States Radium Corporation, 1935 (District Court, New Jersey), 13

F. Supp. 263, New Jersey law -- at the latest limitation began
from the last day of exposure to the elements causing the disease;

Ligrecke v. E. I. DuPont de Nemours & Company, 1942 (District

Court of New York), 46 F. Supp. 266 -- limitation ran from
cessation of the inhalation of injurious substances causing

disease; Washington-Henson v. Dept. of Labor & Industries (1942)

-14-
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15 Wash. (2d) 384, 130 P. (2d) 885; Maty v. Grasselli Chemical

Company, (1937, C.A. 3rd N.J.), 89 F. (2d) 465 -- that the
statute began to run at time of cessation of exposure to the
dust.

In Michalek v. United States Gypsum Company (Ct. of

3 Apps., 2nd Cir. 1935), 76 F. (2d) 115, the complaint pleads a
cause of action based on negligent failure of appellee to provide
proper safeguards and appliances to protect plaintiff from dust
generated at the place of employment, plaintiff contracting
pneumoconiosis, pulmonary fibrosis and other diseases. New
York had a three year statute of limitation. The Court said:

"The negligence claimed in the first cause of action
occurred during his service. The statute began to run
when he left, and he had three years thereafter to sue.
After this lapse, the action was barred. =xxx But under
no rule of common law has it been held that the opinion
of an expert as to when silicosis actually appeared starts
the statute running. The cause of action and the wrong
may be committed perhaps, at different times, but must
occur within the time of employment."

Justice Hand dissented in part, and said:

"Whether the causes of action arose when the plain-
tiff inhaled silica dust particles, during the term of
his employment by the defendant, or only when the disease
of silicosis developed as the result of inhaling, is not
an easy question to answer. But I believe we are justified
in following the decision of the Division of the New York
Supreme Court in Conklin v. Draper, 241 N.Y. Supp., 529,
affirmed in 254 N.Y. 620, 173 N.E. 892, and regarding the
last date of inhaling the silica dust as the time from
which the statute runs for those causes of action which
are founded on negligence."

-15-
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If the foregoing rule applied to the case of Borel,
who moved from employment to employment, and allegedly worked
with the product of the various defendants (containing some
asbestos), limitation as to each alleged exposure would begin
to run from the time each employment ceased or when exposure
to a particular product ceased at the close of such employment,
provided that plaintiff could meet the burden of proof that he
received an injury from such exposure. The Court must also
consider that once the statute of limitation begins to run it
is not suspended by an exposure to the product of a separate
defendant in the future.

Another rule as to the accrual of the cause of action

is expressed in Prosser on Torts, 3rd Edition, Para. 30: When

plaintiff has in fact discovered that he has suffered injury or
by the exercise of reasonable diligence should have discovered it.
Argument will be made that the cause of action did not
accrue and limitation did not begin to run until the existence of
the disease of asbestosis is manifested and is discoverable in the

exercise of reasonable diligence. See Urie v. Thompson, Supreme

Court of the United States, 69 S. Ct. Reporter, 1018, 1949. This
case arose under the Federal Employers Liability Act and the Boiler
Inspection Act. This is not the rule under Texas law, but will

probably be the rule contended for by the plaintiff.

-16-
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The claim of Borel for workmen's compensation was filed
June 4, 1969, and the compromise of this claim was approved by
the Industrial Accident Board on July 31, 1969. The question
arises as to whether the filing of the claim for workmen's com-
pensation and the approval of the settlement tolls the statute
of limitation. It is the position of defendants that the two
year statute of limitation of the State of Texas barred any cause
of action by Borel for negligence or breach of warranty more than
two years prior to the date on which he filed his claim. The
general rule is that limitation of plaintiff's action against
a third party injuring an employee was suspended under the Texas
Workmen's Compensation Act from the day the employee filed his
claim until entry of final judgment against the insurer (Revised
Statute 1925, Article 5526, Subdivision 6; Article 8307, Para-

graph 6A). Fidelity Union Casualty Company v. Texas Power &

Light Company, Ct. Civ. App., Texas, Dallas, 35 S.W. (2d) 782.
Limitation runs from date of approval of settlement. Judice v,

Sommer Sollitt Company of Texas, Ct. Civ. App., Texas, Beaumont,

1961, 346 s.W. (2d) 135, err. ref., no reversible error; and

Yeary v. Hinojosa, Ct. Civ. App., Houston, 1957, 307 S.W. (24)

325, err. ref., n.r.e.
Article 8307, Para. 6A, does not operate to toll the

statute of limitation while a suit against the wrong employer runs

s i
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its course. Likewise, the pendency of a compensation action
which was barred by limitation does not toll the statute of

limitation to a common law action. Garza v. Sumrall, Ct. Civ.

App., San Antonio, 267 S.W. (2d) 912, writ of error refused.

. It is the position of each of the defendants that if
plaintiff, Borel, had a cause of action against the manufacturer
of the product being used by Borel's employer, Fuller-Austin
Insulation Company, on January 17, 1969, the date of his last
claimed exposure, that any alleged cause of action for negligence
against the manufacturers of other products was in nowise affected.
If the running of any statute of limitation was suspended it was
only as to an alleged cause of action against the manufacturer
of the product which was being used by Borel at the time he claims
he received his last injury. We submit that the State of Texas
recognizes the proposition that the statute of limitation begins
to run or the cause of action accrues at the time of each exposure
and alleged injury. We refer to the motion for summary judgment
for the testimony of Borel, but would point out that Borel testi-
fied:

"Q. Now, at this time, Mr. Borel, throughout your earlier
life, let's say, going back four, five, ten years ago,
were you or were you not a man in good health?

A. I think I was == I thought I was in pretty good health.

I had no pains outside of lung congestion continually

all the time. And I just put it off. They called it
pleurisy and so forth. I have had X-rays, went to the

-18=

The Borel v. Fibreboard Case File (1969-1972), Brief regarding statute of limitations Published by AsbestosClaims.Law
ACL Doc 10132 - Page 19 of 43 asbestosclaims.law/library/10132/19


https://asbestosclaims.law/library/10132/19

doctor to have X-rays just to check, and they would
say it would be a little cloudy, 'Your lungs was
cloudy,' and ask me what type of work I was doing.
And I told them. And they would say well that's the
reason for this cloudiness in your lungs." (Dep.,
p. 37, lines 6 through 17).

He then testified: After you've been on some jobs that's
real dusty you feel bad all over and have pains all over your chest.
I hawked around and coughed a lot and spit a lot of that stuff up
and could hardly get started. He admitted this had been going on
four or five years. He also admitted to having X-rays as long as
ten years ago, that he had the pleurisy problem as long as ten
years, that he had chest problems off and on during the last ten
years, that he had X-rays to try to determine what the difficulty
was.

When he bought his house about six years prior to his
deposition, which was more than four years prior to the time any
claim was filed for workmen's compensation, and wanted to take
out a life insurance policy and they found out he was an insulator
they advised him he would have to have a chest X-ray. This doctor
told him that his X-rays were cloudy and the reason was his occu-
pation as an insulator. He also had experienced shortness of
breath when he walked fast or engaged in climbing, etc., and this
was as long as six or eight years prior to the date of his depo-

sition.

P
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At all times he knew that he was breathing dust con-
taining some asbestos and that breathing this dust was not good
for him. He tried the use of a respirator on DuPont jobs as
early as 1945 (approximately) and testified:

. "Q. Why did you do that? Why did you use a respirator?

A. Why, I just figured this dust is bad for me, but I
didn't know how bad it was.

Q. Now, how long -- have you known that as long as ten
years?

A. Yes, I known it was dangerous ~-- any kinda dust was
dangerous the way I considered it, I, just myself.

Q. Yes, sir.
A. 1 considered any kind of dust was hazardous to you."

The dust was so bad in the shipyard that he started‘
using Mentholatum to put in his nose to keep the dust out and this
was as long as fifteen years ago.

Borel also testified that he knew that the breathing of
asbestos dust could not be good for your health and he has known
that the breathing of this dust was bad for him for at least
fifteen or twenty years. He also admitted that he knew the
breathing of dust was dangerous and bad for your health but he
didn't know just how dangerous it was.

When the doctor in Port Neches told him about five or

six years prior to the date of his deposition that his lungs were

-20-
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cloudy in the X-ray and that this was due to the nature of his
employment, Borel knew he was working with products containing
asbestos and was subjected to asbestos dust.
Likewise, the asbestos dust problem had been discussed
. at the union meetings of the asbestos workers of which Borel was
a member. He admitted that the insulators had been talking about
the safety factor since 1937.

"Q. And you have been aware of the problem since that
time. 1Is that correct?

A. 1T have been aware of it, it doesn't seem very healthy
I know.

Q. You were aware that it wasn't doing you any good
breathing it, weren't you?

A. Well, yeah, and then in another way I never did
figure that it would harm me."

In June of 1969, Borel in his'claim for workmen's com~
pensation stated: "Although I became ill on the last job I
worked, the fact is that I have worked as an insulator for the
past 33 years, subject to the hazards of the job, and I cannot
truthfully say when I contacted asbestosis."

Dr. P. O. Jones testified that it takes 15 years minimal
and 20 to 25 years average exposures to asbestos dust to develop
the disease of asbestosis. 1In his opinion, if a man was subjected
to rather heavy exposure as much as 30 years ago in shipyards and

ship construction, the disease could date from that time. Also,

-21-
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the doctor admitted that it is not every exposure to asbestos
dust that causes asbestosis. (Dep., pp. 58 and 59).

The doctor also stated that assuming that the man com-

plained of shortness of breath for a period of ten years and had

. an X-ray in 1964 and was told that he had spots on his lungs that
was due to his employment, that Borel should have known at that
time that the trouble with his lungs was due to the inhalation of
asbestos dust. That if he had been given this history in 1964,
he would have immediately recognized that here was an asbestos
worker and that he probably had asbestosis.

e The doctor also recognized that allowable limits for
asbestos particles in air is five million particles per cubic
foot of air, the dust exposure count for asbestos dust recommended
by the Association of Governmental Hygienists. Unless Borel was
exposed to concentrations in excess of the threshold limit, it
would not be anticipated that he would sustain any injury from
such exposure.

The law of California is that a cause of action for
damages resulting from personal injury is barred by the one year
statute of limitation and the filing of a claim for workmen's
compensation does not toll or suspend the running of the statute.
See law and opinion attached. It is likewise the law of the State

of Louisiana that a cause of action for personal injury resulting

. ~22~
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from negligence is barred by the one year statute of limitation
and the filing of a claim for workmen's compensation does not
suspend or toll the running of the statute. A summary of the
statutes of limitation of the various states is attached.

' In conclusion, it is evident that the alleged exposures
to the various products of the defendants which resulted in any
alleged development of asbestosis occurred long prior to two
years prior to the filing of any claim for workmen's compensation
and prior to the filing of this suit. Under the general rule,
which is recognized by the law of Texas, the law of New York, and

e many other states, the statute of limitation runs from the time
of the exposure. Borel knew that he was sustaining some injury
to his lungs as the result of the exposure, knew that such ex-
posures were dangerous and injurious, but he did not know to what
extent the exposures were injurious. Clearly, he had this knowl-
edge long prior to two years prior to the filing of his claim for
workmen's compensation and the disposition thereof, and knew that
it was causing him some injury. In fact, he was advised that he
had spots on his lungs reflected by X-ray and this was due to the
nature of his employment, which was working as an insulator with
products containing asbestos and that he was exposed to asbestos
dust in the performance of his work. He had all of the classic

symptoms, shortness of breath, wheezing, had bronchitis for many

. -23-
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years and pleurisy, all of which related to a lung condition.

All of the cases hold that it is not necessary that an exact

diagnosis be made before the statute of limitation will run
against an alleged cause of action.

We think that we have demonstrated in the principal
brief that the plaintiff does not have a cause of action for
damages against the manufacturers of products containing asbestos
because they did not create the working conditions, etc., but in
any event, under the limitation statutes of the State of Texas
and the limitation statutes of the various states, which are sub-
stantially the same in language, there is no basis for stating
that limitation is tolled until a plaintiff has a positive
diagnosis of asbestosis. 1In fact, the Supreme Court of Texas
has held that the two year statute of limitation will run against
a cause of action for personal injury, save and except in cases
of medical malpractice which involve the concealment of a foreign
object in the body.

Under the theory that limitation runs from the date a
person ceases his employment with an employer or from the date
he ceases exposure to a particular product on a particular job,
the plaintiff's cause of action against each and all of the manu-
facturers is barred because it is admitted that the development

of this disease began 20, 25 or 30 years ago due to some excessive

24—
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exposures on the job. Even if we were to go to the third theory,
that is, the statute runs from the time that the plaintiff knew
or should have known that he sustained some injury from dust
exposure, it is clearly evident that the plaintiff, Borel, knew
. that he had sustained some injury five or six years prior to the
date of his deposition when he had an X-ray taken, the doctor
advised him that he had spots on his lungs and this was due to
the fact that he worked as an asbestos worker and was exposed
to asbestos dust. At that time, he had trouble with his lungs
and had had for some years. We respectfully submit that the
plaintiff has no cause of action in the first place, but in any
event, if he had one it is barred by the applicable statutes of
limitation in the State of Texas or any other state where the
alleged exposure occurred. Since the claim of Borel, if any,
was barred by the statute of limitation, the alleged cause of
action for death by Mrs. Borel is likewise barred by the statute
of limitation.
Respectfully submitted;

WELLER, WHEELUS, GREEN & BROCATO
P. 0. BOX 350

BEAUMO TEXAS 77704
By’/%ggé;;3j7:i:,,e;—e;lCZJ:2£:kL4____

GEO. A, WELLER,
ATTORNEYS FOR DEFENDANT,
FIBREBOARD CORPORATION
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STRONG, PIPKIN, NELSON, PARKER & POWERS
P. 0.BOX 1632
BEAUMONT, TEXAS 77704

By S sy . éé%é?%aék:c<_
CHARLES 5. PIPKIN,

ATTORNEYS FOR DEFENDANT,
. COMBUSTION ENGINEERING, INC,

JOHN G. TUCKER

ORGAIN, BELL & TUCKER
BEAUMONT SAVINGS BUILDING
BEAUMONT, TEXAS 77701

AND

GORDON R, PATE
BEAUMONT SAVINGS BUILDING
BEAUMONT, TEXAS 77701

. | BY _ ‘7§Z1?7f?/

. ' GORDON R, PATE,
ATTORNEYS FOR DEFENDANT,
JOHNS-MANVILLE PRODUCTS CORPORATION

KING, SHARFSTEIN & RIENSTRA
BEAUMONT SAVINGS BUILDING
BEAUMONT, TEXAS 77701

Y
A LL,

ATTORNEYS FOR DEFENDANT,
OWENS-CORNING FIBERGLAS CORPORATION

FRANK BEAN

BEAN & MANNING

500 JEFFERSON BUILDING
HOUSTON, TEXAS 77002

AND

ROYSTON, RAYZOR & COOK
. 877 SAN JACINTO BUILDING
) HOUSTON, TEXAS 77002

", BY 5fzé;§z>.OZ§:L4£Z;?%664§E42L——-w

BEN L., REYNOLD®,
. ATTORNEYS FOR DEFENDANT,
) EAGLE-PICHER INDUSTRIES, INC,
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WELLS, DUNCAN, BEARD, GREENBERG & HUNT
P. O, BOX 3708

BEAUMONT, TEXAS 77704

" GEORGE E. DUNCAN,
ATTORNEYS FOR DEFENDANT,
PITTSBURGH~-CORNING CORPORATION

VINSON, ELKINS, SEARLS & CONNALLY
FIRST CITY NATIONAL BANK BUILDING

HOUSTON, TEXAS 77002
BY O30

¢ GERALD P. COLEY, /
ATTORNEYS FOR DEFENDANT,
UNARCO INDUSTRIES, INC.

FULBRIGHT, CROOKER, FREEMAN, BATES &

JAWORSKI
v BANK OF THE SOUTHWEST BUILDING
- HOUSTON, TEXAS
P )
ay LS 7 Bacer@hd O
W. N. ARNOLD, JR., &

ATTORNEYS FOR DEFENDANTS,
PHILIP CAREY CORPORATION AND
ARMSTRONG CORK COMPANY

MEHAFFY, WEBER, KEITH & GONSOULIN
SAN JACINTO BUILDING
BEAUMONT, TEXAS 77701

xﬁé&l,/>Z22u§%42;;;uﬁ5iz~
MES W, MEHAFFY, SR.,

ATTORNEYS FOR DEFENDANT,
STANDARD ASBESTOS MANUFACTURING
AND INSULATING COMPANY

BARNES & BARNES
P.0. BOX 5098

BEAUMONT, TEXAS 77706
. BwjfizzzéfigymfézééfigéfgéﬁL—s,ch;L_;____ww

a ROBERT E. BARNES, JR.,
| ATTORNEYS FOR DEFENDANT,
.. RUBEROID COMPANY.
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing brief was served
on Mr. Ward Stephenson, Stephenson & Thompson, Stephenson Building,

Orange, Texas 77630, attorney for plaintiff, by mailing a copy to

his office on the __________25@@9 o plaiaict, by

OF COUNSEL
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IR,

TABLE OF LIMITATIONS

In response to requests from out subs

agaiast city or county may be required within 30 days; conti

manner of injuty narrowing time.
such as lost scivices of injured wife.

cribers,

Examp

we have set forth below tabular in-
formation on .imitations of time and damages. llowever, the reader is c
that these iimitations are subject to many qualifications and exceptions.
ditect ieicrence should be made to the statutes of the states involved.
WARNING: There are many exceptions and variations.

autioned to note
Accordingly,

les: Notice of suit ..~

ngencies cxtending time;
Table disrcgards Workmen'’s Comp. and incidentals

LiMiTATIONS OF TIME (YEARS) For COMMENCEMENT OF ACTIONS

Personal Property  Wrongful  LIMITATIONS ON RECOVERY
StATE Injury Damage Death For Wroncrut, Deatil
ALABAMA 1 1 2 Nonc
ALASKA 2 6 2t None
) ARIZONA 2 2 2 Noac
. ARKANSAS 32 32 3 None
CALIFORNIA 1 33 1 None
COLORADO 6 6 2 $35,000
CONNECTICUT 1 1 1 None
DELAWARE 2 2 2 None
DISTRICT OF COL. 3 3 1 None
"7 FLORIDA 4* 3 2¢ None
"~ ‘GEORGIA 2 4 2 None
" " THAWAIL 24 24 2 None
IDAHO 2 3 20 None?
ILLINOIS 2 5 2 None
| | INDIANA 2 2 2 None
" IOwA 2 5 2 - None
KANSAS 2 2 2 $35,000
KENTUCKY 1¢ b) 1 None
LOUISIANA 1 1 1 Noae
- MAINE 6 6 2 None’
MARYLAND 3 3 2 None

and disch. of Ex'r or Adm't, and not otherwise.

ites before end of

eath of parties be
1f plf. dies before exp. of limitation, limitation
If person causing death dies, recovery against
S yts. in certain suits against builder.
If minor, max. $5,000 trecov. by parents.
1f party causing death dies, suit against
of Adm. issued.

"4 on
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If pli. dies before exp. of limitation, reps hus

Cut to some 6 mos. if tortfeasor dies——Fla. Stat, 733.16.
If party causing death dies, suit against his cstate may commence
6 mos. from issue of Letters Testamentary or of Adm., and until final settlement

ence any time after exp. of

of estate

1 yt. from death to sue, even if limitation ex-

te
z'ore exp. of limitation varics time.

extended o 3 yrs.
his estate is limited to $10,000.

his estate must commence within & mos. after Letters
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TABLE OF LIMITATIONS o . ;
Personal  Property  Wrongful  LIMITATIONS ON RECOVERY :
Stavk Injury Damage Death For Wroscrun DEATH r
MASSACHUSETTS 2 2 1 $50,000
MICHIGAN 310 3 3 None ‘
MINNESOTA 6 6 3 $35,000
MISSISSIP P 6 6 6 None A
MISSOURIT ™ 5 5 2 $50,000
MONTANA 3 2 3 Nonc
i NEDRASKA 4 4 2 None
NEVADA 28 3n 21 None
NEW HAMPSHIRE 61 6 2 $20,000 to $60,000
NEW JERSEY 2 6 21 None i
NEW MEXICO 3 4 3 None 3
NEW YORK 3 3 2 None ;
NORTH CAROLINA 3 3 214 None '
NORT!H DAKOTA 6 6 2 None i
OHIO 2 2 2 None f}
OKLALHOMA 2 2 2 None ;
OREGON 218 6 316 None i
PENNSYLVANIA 2 6 1V None 5
RHODE ISLAND 2 3 2 Minimum $5,000 '}
SOUT!H CAROLINA 6 6 3 None! y
SOUTH DAKOTA 3 6 3 Nonc 5
TENNESSEE 1 3 1 None
TEXAS ‘ 2 2 2 None n
" UTAH 4 3 2 None
VERMONT 313 3 2 None
VIRGINIA 2 5 2 $75,000%°
WASHINGTON 3 3 3 None
WEST VIRGINIA 2 2 2 $110,000
WISCONSIN 3 6 3 $49,000
WYOMING 4 4 2 None

® Generally, if acc. occurred before 1968, to recover,

ing injury and the action must
or later, suit must commence
?yplqu. statute

1 because of its peculiar
, notice

be commenced within 1 yr.
within two years after death, but great care

within as little as 30 days to police and Motor Veh.

the death must occur within 2 yrs. follow-
from death and if acc. was in 1908
must be tukea in
language and vatying circumstances fequiring
Registrar and suit within six

months after learning identity of def., in hit and run case with an “‘outer limit"’ of 3 years, to

cite just one example of Mass. limitations.
Shorter if against def. sheriff oc coastable,

1 yr. if inj. while skiing.
Provided normal limit. for pers.
1f injured pers. dies before exp.
brought within 1 yr. after death.
In neg. prof. treatmeat, 2 yts. from time inje
geg. pers. inj. in any event.

From time og inj. causing death,

And there is a “*Survival Statute’” with 2y 1

stk

gseut e

Aat. low as $4,000 if agaiast govt. gmity.
Disuib. ia iu:y‘s discretion; also actual med.
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inz. has not alteady run before death.
of time within which he could have sued,

discoverable, not to exceed 7 yrs.; max.

6 mos. limit and $25,000 max. recov. if suit against State or subdiv. thereofs

death action may be

10 yrs. in

imit. See Tit. 20, Secs. 320-601.
2 yrs. if . employee; as lictle as 3 mos. if govi. eatity.

& hosp. and up to §500 burial.

© e et sy i = £ s
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Tit. 91 PERSONAL ACTIONS Art. 5526

Art. 5526. [5687-98] [3354-63] [3203-12] Actions to be
commenced in two years [
There shall be commenced and prosecuted within two years after
the cause of action shall have acerued, and not afterward, all action§ or
suits in court of the following description:

1. Actions of trespass for injury done to the estate or the prop-
erty of another.

2. Actions for detaining the personal property of another, and
for converting such property to one’s own use.

3. Actions for taking or carrying away the goods and chattels of
another.

4. Actions for debt where the indebtedness is not evidenced by
a contract in writing.

5. Actions upon stated or open accounts, other than such mutual
and current accounts as concern the trade of merchandise between
merchant and merchant, their factors or agents. In all accounts, ex-
cept those between merchant and merchant, as aforesaid, their factors
and agents, the respective times or dates of the delivery of the several
articles charged shall be particularly specified, and limitation shall
run against each item from the date of such delivery, unless otherwise
specially contracted. Acts 1841, p. 163; G.L. vol. 2, p. 627.

6. Action for injury done to the person of another.

7. Action for injury done to the person of another where death
ensued from such injury; and the cause of action shall be considered
as having accrued at the death of the party injured. Acts 1897, p. 12;
Acts 1841, p. 163; Acts 1852, p. 128; P.D. 4604; G.L.vol. 10, p. 1066;
G.L.vol. 2, p. 627; G.L. vol. 3, p. 1006.

; 8. Actions of forcible entry and forcible detainer.

e S A e Wl L TR ON B Rt N gy e = S 8 a4 2

Cross References
Sales in violation of,
Insurance Securities Act, limitation of action by purchaser, see art. 580—34.
Securities Act, limitation of action by purchaser, see art. 579—34.

Notes of Decisions
I. IN GENERAL 1-100
. SUBD. 1. TRESPASS FOR INJURY TO ESTATE OR PROPERTY 101-140
: . SUBD. 2. DETAINING AND CONVERTING PROPERTY 141-170
¢ V. SUBD. 3. TAKING OR CARRYING AWAY ANOTHER'S CHATTELS 171-180
1 V. SUBD. 4. DEBTS NOT EVIDENCED BY WRITING 181-280
Vi, SUBD. 5. ACCOUNTS 281-300
Vil. SUBD. 6. INJURY TO PERSON 301-320
Vill. SUBD. 7. DEATH RESULTING FROM INJURY 321

e ——
In general 1-100 Accrual of cause of action—Cont'd
i Absence from state, tolling limitations 27 Actions for misrepresentations, discove
Accounts 281-300 ery of fraud 20 .
; Accrual of cause of action Concealment of fraud in general 21
{ In general 622 ) Continuing contracts or duties 10
H Accounts 287 Contracts in general 9
i
E 11
i !
: |
i J
i |
pemrow e - v VS o
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BROBECK. PHLEGER & HARRISON
ATTORNEYS AT LAW
ONE ELEVEN SUTTER STREET

SAN FRANCISCO 94104
(415) 434-0800

February 11, 1970

George A. Weller, Esqg.,
Weller, Wheelus & Green,
P. 0. Box 350,

Bezumont, Texas T7704.

Re: Potter vs. Fibreboard Corporation,
et al.

Dear George:

It is unquestionably the law in California that
the (one year) Statute of Limitations against a third party
is not tolled while an inJjured employee pursues his compensa-
tion remedy. This is such a‘truism that apparently there
are no cases which expressly state the rule. However, the
conclusion can be derived from the authoritiés noted below,
as well as from the general rule that, absent fraud or the
like, a tolling provision must be found in a statute, and
none exists covering the instant situation:

1. Hanna, California Iaw of Employee Injuries
and Workmen's Compensation, 2d Ed., Vol. 2, Ch. 23, sec.

23.04(5): sStates that the statutory period of/limitations
against third-parties is one year except fﬁr certain situations
(incompetency, fraudulent concealment or action filed by
employer against third-party within one year) none of which

are applicable to the instant question.

5. State Comp. Ins. Fund v. Matulich, 55 Cal. App.
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BROBECK. PHLEGER & HARRISON

George A. Weller, Esqg.

24 528, 131 P. 2d 21 (1942):

The decision of the court

upholding the right of an employee to infervene, more

than a year after his injury, in a suit filed by his

employer against the third-party within a year of the in-

jury, was based upon the assumption that a separate actlon

filed by the employee himself against the third-party more

than a year after his injury would have been barred by

the statute of limitations.

Harrison v. Englebrick, 254

Cal. App. 24 871, 62 Cal. Rptr. 831 (1967) may, by dicta

and'implication, say the same thing.

I am enclosing two copies of each of the above

authorities.

If I can be of further assistance, please

do not hesitate to let me know.

EJE:es
Enclosures

|

ce Mr. R. A. Beck w/enc.
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55. Breach of contract and confidence

Two-ycar Califor iz stutute of limitations
governing film éistributor’s couaterclaim
for alleged unlaw ful appropriation end con-
version of its seript by fim producer, inter-
posed in producer’s aection for breach of
contract to distribute film based upon al-
legedly converted script, was tolled and
did not serve to bzr counterclaim even
though sction was cominenced over two
vears following first exhibition of fiim.
King Bros. Procductions, Inc. v, RKO Tele-
radio Pictures, Inc. (D.C.N.Y.1862) 208 F.
Supp, 271,

Evidence sustained finding that defend-
ant brokers had advised plaintiff as to her
stock account until she closed it in July
of 1964 and that plaintiff had placed great
trust and confidence in defendants and in
partnership which was predecessor of de-
fendant corporate broker, in action for neg-
licent breach of duty to plaintiff customer
wherein defendants contended that regular
trading for plaintiff’s account terminated
in January 1862 and that action filed in
December 1854 was barred by  this sec-
tion. Twomey v, Mitchum, Jones & Tem-
ple‘on, Ine. (1968) 69 Cal.Rptr. 222, 262
A.C.A, TN

Action for reformation of medical expense
policy instituted over five years after policy
was issued and delivered but within three
years from date of discovery that policy,
contrary to insurer's representations, ex-
cluded coverage for injury sustained in
course of employment, was not barred.
Laing v. Occidental Life Ins., Co. of Cal.
(1966) 53 Cal.Rptr. 651, 244 C.A.2d 811,

The two-year statute of limitations is
applicable to the tort of inducing breach
of contract, Kiang v. Strycula ¢1965) 42
Cal Rptr. 338, 231 C.A.2d 809,

Wife's claim. asserted by trial ameng-
ment in_divorce action, that agreement
whereunder husband purchased her inter-
est in community business had been ob-
tained by breach of confidential relation
and fiduciary duty was not barred by
limitations, srhere original complaint had
been filed within two years of agreement.
Haseltine v. Haseltine (1962) 21 Cal.Rptr,
238. 208 C.A.24 48.

Use by brewery of idea for advertising
and promotion of sale of beer {n newspaper
advertisements for 13 days, more than
two years before plaintiff brought action
in which he alleged breach of confldence,
by use of idea without his consent, con-
stituted breach of confidence, even if use
had been .only for test purposes, and

© plaintifi's action was barred by two year

statute of lmitations, Thompson v. Cali-
fornia Brewing Co. (1957) 310 P.2d 436, 150
C.A.2d 469.

Use by brewery of ijdea for advertising
and promotion of sale of beer rmore than
two vears before plaintiff brought cction,
in which he alleged breach of express and
implied in fact contract, if such use had
been for test purposes to ascertain wheth-

§ 340. One year
Within one year:
Statutory penalty or forfelture

S

CODE OF CIVIL PROCEDURE

er idea was suitable, would not constitute
breach of contract, and saction would not
be barred by two year period of this sec-
tion. Id.

57. Oral or written agreement

Action to enforce oral contract to con-
vey land, brought more than five years
after alleged making of contract, was
barred by two-year period of limitations
this section, and even {f receipt were
decmed a memorandum sufficient to bring
contract within statute of limitations ap-
plicable to agreements in writing, it was
barred by four-year statute of limitations,
Kidd v. Kidd (1963) 35 Cal.Rptr. 286, 222
A.C.A. 681, i

Two year statute of limitation was not
applicable to an action for services render-
ed a client under a_ written contingent fee
contract. Stone v. Carpenter (1963) 27 Cal.
Rper, 203, 211 C.A.2d 0L

An action for damages arising out of
inaccuracy in a report submitted by de-
fendant to an Insurer, as to condition of
land on which an insured building was lo-
cated wus not an action founded on an in-
strument in writing, and was therefore
subject to two-yeur statute of limitations,
and not four-year limitation on written
contracts where only documents involved
were agreements that reports furnished
would be treated In confidence, a written
request for a report on the property in-
volved, and the report. Merchants Fire
Assur. Corp. of New York v. Retail Credit
g_o. (1962) 23 Cal.Rptr. 544, 206 C.A.2d

3.

Where express oral agreement to compen-
sate for services by will is not fulfilled, the
agreement implied by law to pay the reas
sonable value does not arise until ¢ay of de-
cedent’s death, so that cause of action ac-
crues at that time and statute of limitations
does not bezin to run until then., Johns v.
Coleman (1930) 1 Cal.Rptr. 784, 176 C.A.2d
bory

(XAl

The two-year Hmitations of this section,
applicable to liabilities not foundad upon
instruments in writing, rather than the
four-year iimitation of § 337, aprlicable
where contract is founded wupon instru-
ments in writing, governed assignors’ ac-
tion against assignee on written assign-
ment, ecreement signed by assignors alone.
Bank of America Nat. Trust and_Sav.
Ass'n v. McLaughlin (1957) 313 P.2d 220,
152 C.A.2d Supp. 911.

58. [Instalment contracts

In assignors® action against assignee who
had assumed instaliment obligation to third
party, this section was a defense to all
installments which accrued for payment
more than two years before action was
instituted but was no defense to those
payments which became due thereafter,
Bank of America Nat. Trust and Sav.
Ass'n v, McLaughlin (1957) 313 P.2d 220,
152 C.A.2d Supp. 911.

1. An action upon a statute for a penalty or forfeiture, when the action is given
to an individual, or to an individual and the state, except when the statute imposing

it preseribes a different limitation;
Undertaking In crimlnal action

2. An action upon a statute, or upon an undertaking in a criminal action, for a
forfeiture or penalty to the people of this state;

Underilne Indlicates changes or additions by amendment
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Note 1.5

Libel, slander, assault, battery, false Imprisonment, seduction, wrongful death,
forged or ralsed cheek, Injury to anlmal by feeder or veterinarian

3. An action for libel, slander, assault, battery, false imprisonment, seduction of
a person below the age of legal consent, or for injury to or for_the death of one

CODE OF CIVIL PROCEDURE

eaused by the wrongful act or neglect of another, or by a depositor against a bank
for the payment of a forged or raised check, or a check that bears a forged or
unauthorized endorsement, or against any person who bLoards or feeds an animal
or fowl or who engages in the practice of veterinary medicine as defined in
Business and Professions Code Scetion 4826, for such person's neglect resulting
in injury or death to an animal or fowl in the course of boarding or feeding such
snimal or fowl or in the course of the practice of veterinary medicine on such
al or fowl;

&ni

Sheriff for escape

4. An action against a sheriff or other officer for the escape of a prisoner ar

rested or imprisoned on civil process;
Damages for selzure

5. An action against an officer to rccover damages for the seizure of any prop-
erty for a statutory forfeiture to the state, or for the detention of, or injury to
property so seized, or for damages done to any person in making any such seizure.

6. Actlon by good faith Improver

6. An action by a good faith improver for relief under Chapter 10 (commencing

with Section 871.1) of Title 10 of Part 2 of the Code of Civil Procedure. The time

begins to run from the date upon which the good faith improver discovers that he

is not the owner of the land upon which the improvements have been made.

(Amended by Stats.1963, ¢ 1681, p. 8284, § 2; Stats.1968, ¢ 150, p. — § 1)

Applicability of Stats.1963, ¢. 1681,
see note under Government Code

. 3266,
§10.

Clalm under Vehicle Code §§ 17000-17003,
applicability of this section, see Govern-
ment Code § 643.

Law Revislon Commisslon Comment—Assembly
1068 Amendment i

The statute of limitations established by
subdivision 6 applies to any action by a
good faith improver for relief under Sec-
tions 8§71.1 to 871.7. The equitable doc-

trine of laches would also provide & de-
fense to a request for relief under those
gections. .

1963 Amendment, Deleted former subd.
5 and renumbered subd. 6 to be subd. §
1968 Amendment. Added subd. 6.

L.aw Review Commentaries

Action against wholesaler of peas bY
consumers icr injury caused by alleged une-
fitness, liraftations. (19335) 43 C.L.R. 546.

Libel by will. (1854) Law R. 675

Limitation of actions in actlon agzinst
wholesaler of peas, by consumer, to recover
for inluries allegedly causzed by the unfite
ness o7 the peas for human consumptlon.
(1954) 28 So.Cal.L.R. 81.

Statute of limitations respecting action
egainst insurer under uninsured inotorist
%n€o§scnient~tort or contract? (1960) 48

Tort liability resulting from desizn of
public property. K. L. Chotiner (1968) 43
S.Bar J. 233.

When does the statute of limitations run
in a warranty case. Lou Ashe (1961) 13
Hastings L.J. 83.

Supplementary Index to Notes
Malicious prosecution 6.5
Construction and application 1.5
Defamation .

Cemurrer 52,5

Levy of execution 6.4
Maritime actions 6.7
Slander 17.5

Slander of title 8.5
Unincured motorist coverage, actions with-
in section 8.

Library rcferences

Tort liabiilty of public entities and pub-
lic employees; recommendation, Cal.Law
Revision Comm.
seq.

_Sovereign immunity _study. Cal.Law Re-
vision Comm. (1963) Vol. 5, p. 326.

i, GENERALLY

1.5 Construction and application

rovisions of Civ.C., § 25 would not be
held inapplicable to nonresidents of Cali-
fornia mcintaining action undzr_California
death statute in federal court in New York,
Nolan v. Transocean Alr Lines (D.C.1359)
173 F.Supp. 114, affirmed 276 ¥".2d 280, set
aside $1 S.Ct. 555, 365 U.S. 293, 5 L.Ed.2d
571, on remand 290 .23 904, certiorar! de-
gxéed §2 S.Ct. 177, 368 U.S. 901, 7 L.Ed.2d

Tenants suing landlord and manufactur-
er of gas furnace for Injuries sustained
from escaping gas as result of alleged neg-
lizence and breach of warranty by defend-
ents could not overcome application of
principles relating to time that cause of
action accrues by resort to rule applied to
disease or injuries cumulative in nature,
where neither original nor amended com-

Asterisks * * - _lndicatedeleﬂonshyamendment
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