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IN THE UNITED STATES DISTRICT COURT

FILED

FOR THE EASTERN DISTRICT OF TEXAS U. 5. DISTRICT COURT
EASTERN DISTRICT OF TEKAS
BEAUMONT, DIVISION e
. FEB1 11971
CLARENCE BCREL : § JAMES R, COONEY) CLERK
3] ‘
pl P
vS. § EPUTY
CIVIL ACTION NO. 64
FIBREBOARD PAPER PRODUCTS §

CORPORATION, ET AL §

FIRST AMENDED ANSWER OF DEFENDANT, COMBUSTIGI ENGINEERING, INC.
’ TO PLAINTIFFS' SECOND AMENDED CRIGINAL COMPLAINT

Now comes Combustion Engineering, INc., one of the
defendants in the above-entitled and numbered cause, and makes and
files this, its First 2Amended Answer to the Plaintiffs' Second
Amended Original Complaint, and for such answer sayé:

This defendant admits the allegétions of paragraph
(2) under the first unnumbered paragraph of said Complaint, being
the preamble thereof; and as to paragraphs (1), (3), (4), (5), (e6),
(7)., (8), (9), (10) and (11), these paragraphs do not relate to
this defendant and defendant does not have sufficient knowledge or
information upoﬂ which to base a belief as to the truth or falsity
thereof.

1.

As to the allegations of Paragraph 1 reading, "That
the ground upon which jurisdiction of this Court depends is diversity
of citizenship of the partie$ hereto”, defendant does not have suf-
ficient knowledge or information upon whi;h to base a belief . as to
the truth or falsity thereof, inasmuch as it does not have knowledge

as to the citizenship of the parties other than this defendant.
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This defendant admits tbe allegationg of paragraph
1 of said Complaint to the effect that the amount in contro-
versy herein exceeds the sum of Ten Thousand ($10,000.00)
Dollars, exclusive of interest and costs, but denies that
the plaintiffs are entitled to any recovery herein against
this defendant in any amount.

2.

This defendant does not have sufficient knowledge
or information upon which to base a belief as to the truth
or falsity of the allegations of paragraph 2 of said Amended
Compiaint.

3.

This defendant deces not have sufficient knowledge
or information upon which to base a belief as to the truth
or falsity of the allegatiops of paragraph 3 ?f said Amended
Complaint.

4.

With reference to the allegations of paragraph 4
defendant admits the same but denies that the plaintiffs or
any of them are entitled to recover anything of‘this defendant
under the Articles or Statutes referred to.

4-A

With reference to £he allegations of péragraph 4-A
of said Complaint; this defendant denies that it was engaged
in the manufacture of materials used for insulation prior to

December 31, 1967, but admits that since said date it has

-2~
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been and is now engaged in the manufacture of materials uéed
for insulation, some of which contain asbestos. Defendant
denies that the insulation products manufactured by this
defendant are placed on the market to be purchased and used
by the general public, but to the contrary, this défendant
sells its products to insulation contractors who employ
éxperienced insulation workers in the application of the
products.

This defendant does not purport to answer said
allegations for or as to the other defendants named in this
cause. ' N

- 5.

This defendant denies the allegations of paragraph
5 of said Complaint.

6.

This defendant denies the allegations of Paragraph
6 of said Complaint. |

7.

Answering the allegations containe& in paragraph
7, this defendant denies that any injury and damage complained
of by plaintiff were directly and proximately caused %? any
negligence or carelessness of this defendant.

In reply to the allegations contained in Paragraph
7-(a), this defendant, answering only for itself, denies
said allegations.

This defendant denies the allegations of Paragraph

7 (b)), {c), (d) and (e) and each of them.

-3 -
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8.
Answering the allegétions of Paragraph 8, this
rdefendant denies that it breached any warranty to the deceased
. or any other éerson in any respect, and denies the allegations
of Par. 8 and of subsections (a), (b}, (c) and {(d) and each

of them.

| 8"‘A-
This defendant denies the allegations of paragraph

8-A of said Amended Complaint.

9.
This defendant denies the allegations of paragraph

9 of said amended Complaint.

10.

As to tﬂe allegatipnsvof Paragraph 10, this defendant
denies the same, with tﬁe exception that it admits that
Clarence Borel died on or about the date stated, and defendant
denies that any condition with which he was suffering prior
to his death, or his death, resulted from any act or omission

of this defendant, or from the use of any product manufactured

by this defendant, or from any breach of warfanty, if any, by

this defendant.

Lo TR S
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11
This defendant denies the dllegations of pafagrabh
11 of said Complaint.
12.
This defendant denies the allegations of paragraph

12 of said Complaint.

13.

With reference to the allegations of paragraph 13,
with the exception of the allegations reading, "and has
suffered damages in the amount of Five Hundred Thousand
($500,000,.00) Dollars", defendant does not have sufficient
knowledge or inforﬁaﬁon.ﬁpon which to base a belief as to
the truth or falsity therecf. As to the allegations quoted
in this paragraph defendant denies the same. |

14. |

This defendant denies the allegaﬁions of paragraph
.14 of said amended Complaint, and denies that the plaintiffs
aep entitled to any recovery against this defendant.

15.

This defendant denies the allegations of the prayer

of said Complaint, and denies that the plaintiffs are entitled

to recover any damages or any relief against this defendant .

] 2.0 °
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16,

Further answoring, nd oy way of affirnative
i defense, this dofenlant sz2ys that the prolucts which this
| defendsnt ranafsctured aml sold were at all timos yeasonably
£it and suitaule for the purpoxos {or which panulsctuzeld and
sold, and defendanta deny that the same were in anywisa cafoctive
for the nse for which they wers ranufactuored.
17.

Defcndant .deniea that the plaintif? sustaiced any

injury as the rosulit of contzct with or use ¢f any product

sanufactured by this defendant, and denics that any proluact eor

products uhich it ronufactured and sold in anywise caused

: or brought about sny lnjury or illoess, if any, to the

plaintiff, and cefensant furthor says that thg ihralcal condltien
of which plaintiff cosplains was in nowise causcd or brouwht
about by any product wanafactored and sold by thia defens’ant,
and that guch condi.ﬂon was dua solely to discaso snd cthor
causes.
i8.

Further #ns -sring herelm, cofendant tllegaa that
$2 the plaintiff éid sustain any injury as the resalt of the
use of any product menufactured by this ¢afeniont, wrich ia not
adritted but expressly Sealed, then such injury was sustalné&
as a rasult of tho occapation of thea p;aini:if: 25 on insalator
or workor ia tha insulaticn fleld for & nover of yeoarsy and

ot all tircs he know that Le wes worting in dust laden elr

¢
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vslck containel pssectoa cust ond othor Just particles,
created by his own worlk ki the wors of cther insalators, rnd
by the falluxo of hia exploeyacs or Lhe owenile of the yroviges
on vhich Lo was working to provide f3vilitica onl meons for l
the elinination of dust laden siv, and trercfora, ony such
injury as ha ray have sastaingd was son® oLy et lentl Clsetss
resulting fro: his continuad oocupation ovur a 1ang perio&lof
time ss an insulztor, and not s & rasalt of any igolztaed

incident or contact with any prodact vanafectaged by this

. defendant; and this defzndant 13 nct legally liable theraiors

snd further, this cefcncont donles that the plaintirf worked with
products ranafactured by this dofendent.
19.

This &afendant denles tha axirienca of eny warzanty
on tha port of this dofondant and denles any'fault or brasch
of warrznty cn tha part of this cofendant, Lat to the cootrary.
says that the insulation product or produ-ta penstactureld Ly
te were at all timus roasonably fit and sultetie for the pipose
of insulatiog which wan the purpesa for widch they wero rana=
factured snd gold, anl the plaintiff's lnjury, 17 any, <id not
resalt from any dalect in sald preduct. Fuvther, any ancd B1L
dust conditions +Lich resulted from use of the product wase
c:eated dgiinq tha zpplication thareof at wilch tize the .
product was cat or chenyed from the oricinal fomn fn wvhich it

was nanufactured by this Jdafeniant, anlt the corllticns yner

I 2
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Hhich the plaintiff worked were at all tires prescrided by
)ﬂ- ewployer or the owner of {he promises where the plaintiff
was employed, and defendznt bad no responsibility for the
condition or conditions at thae placa of work whero plaintiff .
was porforming his work.

20.

Purther answering herein, if naed ve, and

®

n by way of further affirmative cefense, this defendant specially

denies that the plaintiff gustained any injury as a result of
contact with ox use.of any.product manufactured by this‘
defendant, gnd apecially denles any fault or breach of warranty
on the part of this defendant, and specially denies that it
or eny of it s servants, agents or avployees, wera gullty
of any neyligence proximately causing ox contributing to
cause the plaintiff's alleged injuries and Gwoases, if anys
but on the contrary this dofendant alleges that the etainﬁéff
himsalf was gquilty of various acts, wrongs snd onissions,
esch and all amounting to negligence, which, acting together
or separately, were the sole proximate cause of his alleged
injurjes and damages, if any, or in the altcrnative, were
a praxinate causc thersaof,.
21.

ernxther answering horein, and in the altornative,
defendant alleges that the plaintiff's alleged injurles and
damages, if any, were caused solely, or in the alternative,
waere broximately cauccd by acta, wrongs, ornisglons and nejli-
gences of third parties or a third party, for whose acts this:

defendant is in nowise liable or responsibla; ox, in the

—B-n

The Borel v. Fibreboard Case File (1969-1972), Answer to second amended complaint i
e s Published by AsbestosClaims.Law

asbestosclaims.law/library/10067/8


https://asbestosclaims.law/library/10067/8

1
mv.
v
y

ntis

€
Qa
[}
o
<3
127
[
»
-
Fi ]
<,
~4
[+
ot
N

=igtod el

e

-
-

N oaqm e
L T g

Supv i

{
A

v

.

CDCN &ns

$)

1o woy

e

T

P

st LE .

&

e
-
Daid
o
v

M OET Lus

n
yé
Y

L4

]
TIIL

EE S

o~
N

s

g alionns

o

&'t
2

In

Ve
F

2]

o
4,

1103

The Borel v. Fibreboard Case File (1969-1972), Answer to second amended complaint

ACL Doc 10067 - Page 9 of 19

Published by AsbestosClaims.Law
asbestosclaims.law/library/10067/9


https://asbestosclaims.law/library/10067/9

ACL Doc 10067 - Page 10 of 19

Y -3 = - 1 3 3
guch materialg arnd under such conditions with .euch kaowledga,

and thercfore, this defondznt ¢uwed him no ducy to wain him of
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by transitory conditions arising in the covrss of the work
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the plaintiff zad bis employers vaing tholr ovm meaner,
method and maang of Jdoi ing the woirlk, oud defendant: owed no

duty with respect thereto.

25.
Further answering howvcin, in tha eliarnntive,
this Qeferiant says that the ploiatiff's allngzd injuvies
and danages, i1f any, wore the rosult ol &n unnvoeldahle ace

26,

Further answering herein, in {he altcrnntive, th

-

defendant says that oy couse of aciicn, if any, which tha

plaintiff kas or nay cvor have had ukatn"" this defendent,

vhich is not alfnittcd but donied, cocoresd move thia o you
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28-A
This defendanfvsays that if the deceased sﬁstéined
any injury while yorking in the Stéte of“CaIiforﬁia as a
. result of the ﬁse of any pfodﬁct dr;products manufactured
by this.defendant, which is expressly denied, tﬁen ény such
action for personal injury occurring in the State of Calif- : N
‘aornia accrued morg tﬁan one year prior to the filing of this
suit, énd.such cause of action is barred byAthe one-year
sfatufé of limitationéxof the state of California.
| ;28-B.. |
Defendant further says that‘if the plaintiff sustained
any injury in thé State of Louisiana as a result of the use
of any product or pfoducts manufactured by this defendant,
which is expressly denied, then any such acpion>for personal
-- . injuries occurring in the State of Louisiana, i§ barred by
_ the one-year statute of lim%tatioﬁs of the State of’Texas.
28-C
In the evénf plaintiff sustained any injury in any
state other than Texas, California or Lguisiana, as a result
of thebuse of any product manufactured‘by this defendant,
which is not admitted but denied,‘then such occurred more
than one or two years or the period provided by the particular
state where plaintiff claims that the injury occurred, and
~defendant pleads each and all statutes of limitations as to

said alleged;causé of action under the law of the state where

such alleged action arose.

~12-
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—28-D
'Furthef answering, defendént shows u\nto the Court that the bléin-
tifg, Thelrr;a Freida Eorevl., instituted ;%xis suit égainst varlo_us defendants,
including Owens~Corning Fiberglas Corporatibn and Siandard Asbestos .
- Manufacturing & Insuléting Company and others, seeking recovery
abgainstvsuch defendants for the full amount of her damages, allegéd to

have besn in the sum of $_1,000.000.00 . Your defendant, "Combustion

Engineering, Inc.:» has filed cross-actions against the said Owens~
Corning Pibevrglas Cbrporation and Standard Asbestos hianufacturing &
Insulating Company, seeking full indemnity,i or in the alternative,
contribution, Thereafter, for valuable consideration, to wit, $4,225.55,
paid to the said Thelma Freida Borel and intervenor m "final compronise
-and settlement of all claims and causes of action asserted by the said
Thelma Freida Borel® and $4,225,55 paid by Standard Asbestos Manufactur-
ing & Insulating Company, she "fully and finally released and discharged
the said Owens-—Corninq Fiberglas Corporation and Standard Asbestos
Manufacturing & Insulating Company of any and all claims which were or
might be asserted against them, and the said Thelma Freida Borel, in her
own rigﬁt and as the surviving widow of Clarence Borel, for the con-
sideration of $4,225.55, fully and finally released the sald Owens-
Corning Fiberglas Cerporation from this sult and also released "any and
every character of claim, demand, damage, causa of action and expense "
"that she now had or might have against such concarn, and acknowledged
that said sult, as well as all claims, demands, damages, causes of
action and expsasa, alréady accruzad or vwhich might arlsz {n tha future
were In all things [fully and finally compromised, settled and releasad, *
In considaration of $4,225.55 paid by Standard Asbostos Manufacturing &
InSula;ting Company she exccutad a similar release. Defendant shows

unto the Court that having received and accepted such sums and- fully

~13- J201
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and finally released said defendants that such constitutes a ﬂnai and
complate payment and discharge of all claims and causes c;f action of
the said Thelma Freida Borel in her own rigﬁt ana as surviving widow
of Clarence Borel, and by virtue of the receipt and acceptance of such
péyménts all claims and damages of the said Thelma Freida Borel have

been fully and finally paid, satisflied and extinguished,

-14-
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28-E

1

In the alternatlv-e s defendant shows kunto the Court that if‘ the
payment and receipt of said sum of $4,225.55 paid by each of sald
‘defendants and the execqtion of such releasas of all claims already
accrued or which mlgﬁf arise in the future does not constitute full pay~
ment and éatisfaction of all claims for all o‘f’plaintiff‘s damages, th_at
thgn sinqe sald Owens~Corning Fi baerglas Corporation and Standaz.'d
Asbestos Manufacturing & Insulating Company Qere guilty of negligence,
breach of express am.d implied warranty, and rasponsible for the injury'
and death of the said Clarence Borel and the damages sued for by the
said Thelma Freida Berel, that such payment constitutes a partial dis—
charge and acquittance of plaintiff's damages and any damages, if any,
awarded plaintiff on trial hereof should be reduced by one half or such

other proportion as may be just and proper under the evidence and verdict.

28-F

Further answering, defendant shows.un.to the Court that in con-
nection with the final disposition and payment by Owens-Corning Fibsrglas
Corporation and Standard Asbestos Manufacturing & Insulating Company to
Thelma Freida Borel, that the said Thelma Freida Borel and her atto_rney, |
Ward Stephenson, agreed to forever indemnify and save harmless the said
Owens«Corning Fiberglas Corporation and Standard Asbestos Manufacturing

& Insulating Company from any and all claims, demands, damages, causes

of action or labtlity, which they or their successcrs, receivers and assigns,
might have or which might bs asserted against them by the various defendants
named herein, including your defendgnt, ‘Compustion Engineering, Inc,
defendant being entitled to judgment for indemnity over and against Owens—
‘Corning Fiberglas Corporation ané Standard Asbestos Manufacturing &
Insulétlng Compény, or, in the aitemative, for judgment for contribution,

asserts such releases and indemnity agreemants in full and final release

j20q
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#2+

of all claims herein asserted, dr. in the alternative, partial release
theraof, which releases and indzmnity agreements your defendant is

entitled to assert in crdar to avoid circuity of actions,

- ' . 28B-G

four defendant further shows unto the Cou.ri thét by virtue of such

cquprémise, settlement, release and indemnity agreement there has been
entered an interlocutory judgment in this cause p_roviding that Owens-
Corning Fiberélas Corporation and Standard Asbestos Manufacturing &
Insulating Comgpany hava finally discharged any and all claims which
were or might be asserted against them "including claims asserted by
way of intervention and cro;s—action, * and which interlocutory judgmént
further recites that the Court determine that the said defendants, Owens~
Corning Fiberglas Corporation and Standard Asbestos Manufacturing &
Insulating Company should be in all things dismissed from this suit.
Should such Interlocutory judgment be construed as a dismissal of the
cross;actions asserted by CabstimEngineény,. Inc.,against Owens~
Corning Fiberglas and Standard Asbestos Manufacturing & Insulating

_ Compan;(, then defendant asserts the same as a full and c_omplete bar of ,
any and all claims herein asserted by or in behalf of the said Thelma
Freida Borel, individually and as the heir of Clarence Borel, deceased,
bacause by virtus of such action your defendant and cross-plaintiff has
been de'priveci of the right of indemnity or contribution asserted against

the said Owens-Corning Fiberglas Corporation’and Standard Asbestos

Manufacturing & Insulating Company by way of cross—-action.

~16-
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WHEREFORE, this defendant prays judgment that
plaintiffs take nothing against it herein, and that it go
hence with its costs, without day:; and, in the alternative,

that it have judgment for indemnity, or in the alternative,

for contribution, as set forth above.

‘ @UM'L/ K

ATTORNEY FOR DEFENDANT AND CROSS-
PLAINTIFF, COMBUSTION ENGINEERING,INC.,

1014 san Jacinto Bldg., P.0O. Box 1632.
Beaumont, Texas

[2) >
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CERTIFICATE OF SERVICH

. 1971

I hereby certify that on this //€% Qzy of __FEBRUARY , KXRX
a true and correct copy of the foregoing instrument was mailed to
the following named attorneys of record:

Mr. Ward Stephenson, Attorney, Mr. Gerald P. Coley, Attorney,
Stephenson and Thompson, vinson,Elkins,Searls & Connally,
Stephenson Building, First City National Bank Bldg.,
Orange, Texas. 77630 Houston, Texas 77002

... ATTORNEY FOR PLAINTIFF,S.R.Potter Attorney for Defendant

UNARCO INDUSTRIES, INC.
Mr. W.N.Arnold, Jr.,Attorney,

Fulbright,Crooker ,Freeman,Bates Mr. James W. Mehaffy, Attorney,

& Jaworski, San Jacinto Bldg.,

Bank of the Southwest Bldg., Beaumont, Texas 77701

Houston,Texas 77002 Attorney for Defendant,

ATTORNEY FOR DEFENDANT ,ARMSTRONG STANDARD ASBESTOS MANUFACTURING
- COKTRACTING AND SUPPLY CORP., AND INSULATING CCOMPANY

ALD PHILIP CAREY CORPORATION
Mr. Ben L. Reynolds, Attorney,

Mr. Robert E. Barnes, Attorney, Royston, Rayzor and Cook,
P.0.Box 5098, 877 San Jacinto Bldg.,
Beaumont, Texas 77706 Houston, Texas 77002
Attorney for Defendant, Attorney for Defendant,
RUBEROID CCMPANY, A DIVISION EAGLE~PICHER INDUSTRIES, INC.

OF GAF CORPORATION
Mr. Gordon R. Pate,Attorney,

Mr. Dale Dowell, Attorney, 1119 Beaumont Savings Bldg.,
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