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1 REPORTER'S NOTE: Whereupon,

trial continued, September 2%, 1971,
9:30 A.M.

THE COURT: Please be seated.
We are ready to resume the trial.

MR. STEPHENSON: All right, Your
Honor. I was reading the deposition.

I was reading at page 56, line 17 of
N the deposition of Dr. William Clark
. Cooper, a witness for Mr. George
. Wellerts client, Fibreboard Products

Company.
MR. WELLER: If the Court please,

14

15
I object to the statement he is a
16

witness for me for the reason that
17

counsel is offering and tendering
18
the deposition on his own, therefore,
19

it becomes his witness.
20

THE COURT: Objectlon overruled.
21
MR. STEPHENSON: Question, line

22
17. This is questioning by myself
23
on cross examination.
24
o THE COURT: What page?
25
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PAGE NO.LI-58
MR. STEPHENSON: 56, Your Honor.

DEPOSITION OF

4 DR, WILLIAM CLARK COOPER

s || READING CONTINUED:

s || @ Are you familiar with fthe fact that England
7 enacted legislétion concerning ashbestos?

s || A About 1931.

9 Q Could we say that in the 1920's and in the
10 19%0's that there were literally dozens of

n articles written about the disease abbestosis?

12 A There was a period of intense intersst in

13 it. In fact, there were more written then than
14 written in a comparable periocd ften years later.

15 It was recognized and 1t was thought that methods
16 for its control were being developed and could

17 be applied, and in a sense interest in it tapered
18 off,

19 Q You remember Arcbolt's work on this in

20 19067

21 A Yes, this was my example of something that
22 was not given wide circulation, as 1s not un-

23 common in medicine or research for isolated

24 reports to precede definitive studies to

25 establish a cause and effect.
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3 1 Q All right, sir, can you likewlse sa;m;£;§59
2 in the 1930's there was not at that time any
3 particular established standards or suggested
4 minimum exposure that might or might not be
5 harmful?
6 A It was not -- the first serious attempts
7 as to allowable concentration was contalned in

a report by Duson, I believe, in 1938, who did
make a recommendation based on the three textile

1o mills that he had studied, that the total dust

R concentration of five million corresponding

12 to that which was recommended for silica dust

1 on the basis of the studies would probably be

14 effective in preventing asbestosis.

'® Q Are you familiar with a work by H, E. Eyler

¢ and M. D. Gilmore on cases of asbestosis reported

17 in the British Medical Journal in 193%1?

8 A I have seen the report but I can't say I am

19 familiar with it.

20q Is the British Medical Journal a widely

2 read and publigshed medical periodical?

2 Yes, it is an outstanding medical periodical

z Q Are you familiar with a work by F. E.

# Tylelott and J. E. Dunn writfen in 1931 --

25
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A Here again I have scanned this article but
I am not saying I am familiar with it. It didn't
have anything particularly new or different
than other reports of the same time.

Q Are you familiar with the work by Dr. B.
Gordon on pulmonary asbestosls, Pennsylvania
Medical Journal, 1932, in June of that year?

A This again I have only scanned it., It didn't
have anything different from other things appear-

10

ing at the same time. I might say that the
1

literature on asbestos 1s a stack about this
12

high, and there are many, many reports, but out
- 13
of every ten articles there may be one that

really makes a contribution.
15

Q You have indicated a stack about two feet
16
high?
17
A Yes.
18
Q Dr. J. Donlgy wrote an article on pulmonary

asbestosis in the American Journal of Public
20

Health --
21

”9 T have read that.

Q M. J. Stewart and N. Tattersol and Dr.
23

04 Haddow wrobe a book in 1932 about asbestos bodies

- in the sputum of asbestos workers.
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A Yes, I am familiar with that because Stewart
was making some contribution-on asbestos bodies,
and I was very interested in following his work,
and he was the first one to emphasize the
importance of these fibers in the sputum in
being an aild in disgnosing.

Q Doctor, what is the periodical Tubercel,
is that an abbreviation for tuberculosis?

A Tubercel, is that a name of a publication?

Q Yes, sir, that's the name of a publication,
and I don't know whether it is still being
published or not.

A This publication was very popular back thirty

or forty years ago as a place for publishing
N articles on unusual lung diseases, or usual
N lung diseases, excuse me.
! Q T didn't mean to interrupt you, are you
"’ familiar with an article by Dr. W. B. Wood in
’ Tubercel in July in 1929, on asbestosis?
N A Here again the name is famillar and the
’ articles are familiar, and they are 1in my
i bibliography, but I have, in fact, many of those
23

in it, and I wouldn't be able to say.
24

o Q A1l right, sir, was Tubercel in the 1930's
25
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race no. 152
6 1 a widely distributed medical journal?
2 A Not widely. It was within a closed circle
3 of people that were particularly interested in
4 tuberculosis and chest diseases. It was not such
5 a journal as the American Medical Association,
6 it was to a specialized audience.
7 Q But to this specialized audience it was
8 available to anyone who wanted 1t?
9 A T assume so. I never saw it, 1t was a 1little
10 bit before my time.
i Q Doctor, if I wanted to know what articles
12 were available on asbestosis for medical
13 investigative purposes, how would I go about
14 in the library, or wherever, getting the inform-
15 ation and data together so I might study it?
161 A Well, if you didn't realize that you could
17 get it from me or from Dr. Selikoff, and I think
'8 you could get a coverage of 1t from someone
19 who has done this. You could write to the
20 National Library of Medicine and you could
2! have them send you some of the literature on
22 this. This was not avallable fifteen or twenty
2 years ago but now there is access to this kind
~ 2 of information, probably twenty years ago, or
25
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7 ten years ago, I don't know, but now, yes.

Q Are these sources of information available
to say companies like Fibreboard Paper Products
as well as to medical researchers?

A I assume so.

Q Would the AMA, American Medical Association,
likewise be able to make inguiry of bibligraphic
data on asbestos?

A To a limited extent. They do not at the
present time attempt to maintain up-to-day
bibliographies, they did in years past do this,

12
but they could, they have groups or committees

13
that could probably answer questions and send

14
you selected sources and who in turn could lead

you to other sources.
¢ Q The state of knowledge in the 1930's, let's
7 say, in your opinion was asbestosis as a disease
¢ known about and recognized as a danger caused

by inhaling asbestos dust?

20
A Yes.
21
Q And would you say that would have been
22
rather common knowledge known in the 193%0's?
23
9y A Yes, I would say that. The answer to that
would be yes.
25
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_78 ! Q Doctor, in the 193%30's if a company manu-
facturing asbestos products had a desire to do
80, could a company have gotten dust samples,
was there equipment avallable at that time?

A To a limited extent. They were in the process
of being developed right in that period.

Q Would you say in the 1940's the art of
dust sampling had been --

A Yes, sir, I would say by then and other types
N of apparatus in Great Britain and South Africa
; and this country. Each country had their own
"’ methods of collecting dust.
) Q I believe in 1941 Great Britain enacted

legislation about the sampling of dust at that
15

time?
16

A Yes, sir, that is right. I have not reviewed
17

the fine print but I am not sure -- I know they

] did not set a fixed rule.
9

2 Q All right, sir, in the 19%0's was it known
, or recognized medically and scilentifically that
’ any certain percentage of asbestos dust in the
’3 air would be dangerous as opposed to a lesger
y belng safe?
s A You mean the percentage?
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23

24

25

READING CONTINUED
BY MR, STEPHENSON:

s
PAGE NO. J—I-C E

Well, any concentration.

I think I said earlier, based upon the
studies of dust concentration taken in textile
mills That five million ftotal particles
concentration, five million per cubic foot or
less, you can probably be safe.

A1l right, sir.

This was developed late in the 193%0's.

All right, sir, in relation to dust samples
or tests, has it been your experience that asbestgs
insulation workers experienced high peaks of
exposure to great quantities of asbestos dust?

MR, WELLER: Your Honor, I
object to that because 1t 1s highly
speculative and would have no
reference to any particular defendant
in this case, or any particul ar
incident.

THE COURT: Objection overruled|

A

Well, dust samples did show there were
certain operations involved in the trade of
the insulator in which there were very high

brief concentrations of dust.
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Q All right, do you recall the examples

1128

£ L
raGe No. D

Q What would be the concentration of dust

at these high levels, could you put it in particle

Ul

per cubic feet?

A For brief periods we had concentrations in
marine construction that went as high as twenty-
nine million, and in industrial work we had
concentrations going as high as fourteen million.
These were in turn with operations in certain
sawing operations, and when it came to fiber
concentrations, we also had these very brief
high concentrations which, if you took into
account the time this happened and averaged it
out, it would still be below your so-called

threshold 1limit wvalue.

mentioned in scientific and medical writings
of housewives whose husbands worked asbestos
whe contracted the disease of asbestosis through
the handling of their husbands! clothing?
A There have been such cases reported and I
see no reason to doubt that this has occurred
on the basis of cases I see reported.
MR. STEPHENSON: Now, I am skipping

down to the last line on page 6U4.
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race wo. U407
11 " || READING CONTINUED:
21 q At the times when you found high concentra-
3 tions of asbestos dust in the asbestos worker!'s
4 work, was 1t reasonable to believe that he inhaled
3 some of that dust and particles into his lungs?
Sl a Absolutely, yes.
1 q I don't mean to cut you off.
1 a I want to make it brief but sometimes I tend
? to meander.
10 Q If the asbestos particles enfered the workertg
" lungs, would there be any medical method %o get
2 these particles out of the worker's lungs?
b A Not while he was alive, no.
“Ala A1l risht, can we say that asbestos by its
' very nature is difficult to burn, it has to be
¢ at extremely high temperatures?
v A Yeg, 1t is difficult to burn.
' Q It would burn at temperatures far in excess
v of that that the human body could withstand?
? A Yes.
21
Q@ And likewise, would there be any way to
“ freeze the asbestos particles in a2 human being
” without of course killing the person?
z: A Freezing them in the sense of keeping them
JERRY T, BLOXOM EASTERN DISTRICT OF TEXAS
The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume Il Published by AsbestosClaims.Law

ACL Doc 10244 - Page 13 of 262

asbestosclaims.law/library/10244/13


https://asbestosclaims.law/library/10244/13

PAGE NO. Lh‘f, 8

12 1 from moving?
2 |1Q Yes.
3 A T know of no method to do that.
4 1Q What I am driving at in perhaps a clumsy
3 fashion --
N T can't conceive of any.
te The asbestos fibers move, I understand, in

the lungs, and the asbestos fibers move in the

pleura and peritoneum and cause a fibrosis

10 around the fiber, 1s that correct?

Tl a We know this much and we know they are

12 associated with fibrosis, and whether one 1is

13 dependent upon the other, we don't know.

h Q Can we say that because the asbestos fibers

15 get in the human lungs they stay there, there 1is

¢ no way to get them out?

17 .
A There is no way we can speed up or alter

8 the course of their moving so far as I know.

19

Q How many heavy exposures do workers have to
2 experience to give a worker the disease of
2 asbestosis?
= A There is no clear cut answer to that. 1
# have no way of answering that question.
“ Q Can we say 1t can be then perhaps as few as
25
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1% ! six exposures to asbestos dust?

7. 2 1A I have no way of saying that.
31 Q Can we say this is variable?
4 A Yes, it is variable.
N | Then you could not dispute or admit the fact
6 that six exposures of heavy concentration of dust
7 might cause it?
81| A Here again I would be dealing with probabilitjes
’ and if the total amount and toal duration decreased

10 my estimate of the probability would reach the

R point where I would say 1% is highly improbable

12 or would be almost impossible, and when we talk

1 about six, we might be talking about six lasting

14 a second or six lasting a whole day, and so this

15 .
is a question I can't answer,

8 Q A1l right, Doctor, are you familiar with the

17
procedure commonly used to mlx asbestos cement

18 . , .
in water in the mortar business?

19

A Yes, I am in general familiar with 1t. My
2 industrial hygienist has studied it and made
! dust concentrations during this operation.
# Q Would that be work that would cause high dust
» concentration?
“ A There 1s a good deal of dust which if a man
25
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14 ) remaing in doing this it can give him a erae ne. 0
) 2 significant exposure or I would say a fairly
3 high eXxposure.
s | Q All right, sir, are you familiar with the
5 cutting of asbestos products so that they may
6 be applied to pipe surfaces and other surfaces?
7 || A That'!s right, fabrication and cutting is
8 a normal procedure.
9 || Q@ All right, sir, would fthis likewise be a
10 source of high dust concentration?
1" MR. WELLER: If the Court please,
12 I object to That because the conditions
13 under which some cutting and fabricat-
14 ing is done has not been established.
15 Many of them are done in shops which
16 are protected by dust collectors or
17 exhaust fans and so forth.
18 And 1n this particular case, there
19 is still no evidence of the extent of
20 the dust exposure on the plaintiff.
21 THE COURT: Objection overruled.
2 MR. STEPHENSON: Mr. Weller made
23 that same objection and I saild, "Go
24 ahead, please, Doctor."
25
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READING CONTINUED:

A It can product dust, and to protect a worker
in this situation it would be recognized and
protection should be provided.

Q So far as you know, in the 19%0's or 19U0's
or the 1950's, did any of the manufacturers of
asbestos insulating products ever warn the worker
who would be cutting and mixing the cement and

using their product of the dangerous nature?

A --

FE e

1iok

PAGE NO. LL?]_

MR. WELLER: If the Court please,
I object to that question for the
reason that plaintiff has no control
over the working conditions of the
asbestos worker, but the responsibility

to the working conditlons is that of

LY

the asbestos worker's employer, therefor

L

such question would be highly speculativ
unless the doctor has specific knowledge
with reference to each and every
manufacturer. The question is too
general.

THE COURT: I don't think fthere is

any issue on that. Aren't those facts
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PAGE NO. L}.‘i 7

stipulated?

MR. WELLER: Not as far as I know.

THE COURT: Warnings were not
issued until a later date. The objectio
will be sustained.

MR, STEPHENSON: All right. Going
to page ©€9.

READING CONTINUED:

Q

Doctor, let me back up just a moment then,
I assume that in your studies you made in the
19601s that you go into the field and observe
workers engaged in thelr trade?

I went in personally on a supervisory basis
with my industrial hygienist. My industrial
hygienist went in and studied it in depth with
Dr. Balzer.

I am sure you had the benefit of his study?

I did.

Did you find that the men dolng the mixing
of cement experienced high concentrations of
asbestos dust at that time?

Some of them, yes.

Did your investigation also revezl that

the cutting of asbestos products preparatory
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“17 to placing the products in their place zlso

—

experienced high concentrations of asbestos

dust?
A Some did and many of them had protective --
had ventilation, and were wearing respirators.
It was quite variable.

I am speaking of the dust at the moment?

It was a source of dust.

Well, high concentration of dust?

10
Yes, brief high concentration.

N

O = O = O

All right, sir, I believe in your wWork now

12
that you took an average so if a worker was

13
exposed To heavy concentrations of dust for

" two hours and to light concentration of dust
" for two hours, then you balance this out to a
¢ medium?
" A We did this only in our interpretation of
"’ the results and tried to relate them to the
’ threshold 1limit value, but our actual counts are
i the actual counts which we obtained during the
i period which might have been fifteen minutes or
zj an hour of the sample, and we report the number

that we get, and we have those records, but in an
24

s effort to ilnterpret those we attemptéd to see how
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1137 race o, LT
those would be averaged outb.

Q Could you tell me how you could make an
interpretation based on average high and low
periods of dust concentration when you don't
know how long 1s required to give a worker a
lung disease with a heavy concentration of the
dust?

A When I sald we averaged them out because we
were attempting to relate them to the existing
regulations or guides o dust control. In fact,
our conclusion there, you must remember this was
1967 and 1948, our concliision was that this was
an inapproprilate way to attempt to gauge the
men's exposure, and that special attention should
be given to control these peaks, and that it was
practically impossible to -- it was impossible
to come to an exact figure of a minimum average
exposure. It was very difficult to come even
to an approximation of an average Time but
measuring the results of the man's time that he
worked in one or the other, and assuming he worked
in it practically all the time, we averaged 1t out)
We said since we were seeing disease in these

people here what we were seeing was due to high
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19 exposure in the past which we doubted was

entirely true, but that i1t could be due to more
modest exposure a long time ago by surges just
like we are seeing now, and this was not until
1968 until this kind of recommendation came out,
and 1t was not until last year that Dr. Selikoff
and his group reported formally on his studies
in New York and this was in 1970.

Q In the inquiry Mr. Weller made of you about
10

oI
ot

the average of fThe govermmental industrial hygieni

1
you mentioned five million particles per cubic

12
foot.

13
A Yes, sir, of total dust particles.

14
Q Is this total asbestos dust particles?

15
Any kind of dust that came into the machine,

¢ the collecting device. This was total dust of
v all kinds.
" Q To refresh your memory do you recall it was
N the year 1947 when the ACGIH first came to the

» five million parts per cubic foot of total dust?
! A Right.

“ Q At that time, in 1947, was there adequate

“ sampling equipment avallable to manufacturers

z: of insulating products to enable them to go in the
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field and take dust sampleg?
2 A Samples were avallable,
3 Q In your reading or in your experience do you
4 know in the 19%0's, 1940's, 1950's or 1960's of
’ any manufacturer of insulating material that went
6 into the field to see how much --
’ Then Mr., Weller makes an objection.
’ MR. WELLER: I object because that
’ calls for a conclusion on the part of
0 the witness and furfther because the
i manufacturers owed no duty to provide
2 the working conditions for the employees
" of insulating contractors.
" THE COURT: Objection overruled.
N MR. STEPHENSON: Now his answer.
¢ READING CONTINUED:
v A I don't know of any but that doesn't mean
’ it was not done because I was not in position
"’ to know. In fact, being with the Government,
* T might not have had some ways to have had access
! to all of that.
- Q And you say in your experience you know of
2j none who made dust counts during those years?
25 A T know of none but I don't know of too much
JERRY T. BLOXOM OFFICIAL COURT REPORTER FASTERN DISTRICT oF Texas
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! to be made of it because I did not know everything
2 that was going on.
3 MR. STEPHENSON: Skipping on over
4 to the next page, to line 9, page Ti.
> || READING CONTINUED:
¢ Q Now, Doctor, do I understand that a person
7 does not have to necessarily be exposed to asbestop
° dust for ten, twenty or thirty years for the
’ asbestos exposure to show up?
1 A That's the description of what has been
" observed.
2 Q Am I correct in understanding that asbestos
" fibers in the lungs are not themselves subject
" to x-ray, that is, to be shown by X-ray?
N A No, they don't show up on x-ray.
N Q All right, sir.
v A I assume you could possibly get a large
* enough glob of them, but that doesn't happen.
N They are not what you see in looking at an x-ray
? of the lungs.
? Q What would be the usual first observation
“ of x-ray you would have 1f there were asbestos
Zj particles in the lungs?
25 A The reaction to asbestos can vary from

JERRY T, BLOXOM EASTERN DISTRICT OF TEXAS
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] 22 individual to individual. The first manifestation

may be an increase in markings in the lower lobes
of the lungs and majbe a thickening of the
pleura. There may be mesothelioma developing
thirty years afterwards with nothing you can see
on x-ray. It may be a lung cancer with nothing
you can see elsewhere in the lung, so the first
manifestation can take any one of a number of

forms.
"’ Q So as I understand it that would be then some
; resultant medical harm or harm to the body that
N would first be seen and not the asbestos fibers
N Themselves?
B A Not the asbestos fibers or even the x-ray
N changes. The Xx-ray changes even if you see them,
:: they may not be comnected with anything the man

knows about.
18

Q What are some of the recognized sicknesses
19

caused by asbestos inhalation?
20

A As we have said, mesothelioma and asbestosis
21

) which is a fibrosis of the lung, and changes in
2

’3 the x-ray and restriction of movements of the

2 lung and the ability to move air in and out and

- ultimately 1t will arffect the passage of blood
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through the heart and so called pulmonale, and
that's asbestosis, and that's the one that has
been known thirty, forty or fifty years, and seconfl,
is an increased risk in lung cancer which may

be due to the asbestos, and, third, this again
only within the last few years has generally been
acknowledged as an associated disease which 1is
mesothelioma and which occurs apparently much
more often in people who have worked with asbestos

10
than with people who do not. There are asbestos

n
warts, that is, people get a little skin reaction,

12
and that so far as I know has never been associatef

13

D

with skin cancer. It 1s in the established diseas
) assoclated with asbestos.
N Did you mention pleural calcification?
¢ I should have included that in my general
" description of asbestos, but it is so unique
¢ and speclal for asbestos and it can go along
? without much evidence of disease in the lung that

? it should be singled out for special mention,

’ calcified tips on the diaphragm and on the pleura.

Zz Q Would you say that pleural calcification is

"y typically attributable to asbestos?

0s A It so strongly suggests asbestos that you
JERRY T, BLOXOM EASTERN DISTRICT OF TEXAS

OFFICIAL COURT REPORTER
UNITED STATES DRISTRICT COURT
BEAUMONT, TEXAS

The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume 11| Published by AsbestosClaims.Law
ACL Doc 10244 - Page 25 of 262 asbestosclaims.law/library/10244/25


https://asbestosclaims.law/library/10244/25

ol

10
1
12
13
14
15
16
7
18
19
20
21
22
23
24

25

1143

almost have to rule out other causes.

PAGE NO. 48 O

MR. STEPHENSON: I am skipping to
page 77/, line 13.

READING CONTINUED:

Q Doctor, is it not true that asbestos is used
in such quantities today that most people who
have autopsies or lung section studies might even
at this time have findings of asbestos particles
in their lungs?

A I will answer the last part of your question.
I will say that most people do have, but I am
not prepared to say 1t is due to the increased
use of asbestos.

Q Thank you for straightening that out. Doctor|,
are you familiar with studies that have been
made out in California of the effect of asbestos
coming from brake linings of automobiles where
there is travelling on heavy concentrated roads?

A I know that there are no conclusvie -- we havg
no conclusvie data as to brake linings to air-
borne asbestos. In fact, our laboratory right
now has a contract with the Air Resources Board
of California to study asbestos fibers on the

near freeways and to compare them with a natural
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2
) ! background of asbestos that we see in many parts

of Califcrnia due to the presence of crocidolite

asbestos from the serpentine type which is present

in much of California. So the date on asbestos

fibers, you asked me if I am familiar with it, I

would say this is a very questionable source,

and we don't know to what extent 1t 1s important.
Q You are familiar with the studies that have

been made in this field?

10
A There have also been studies in static

N
stations in laboratories by the Public Health

2 Service and by the industry relating to it. This

13
is a complicated 1ittle subject as to what happens

14
to the asbestos fibers under heat, and a portion

15
of them are converted to phosphorite and whether

16
ten percent goes into the brake lining or one

v percent or what, that becomes alr-borne, we don't
N know the answer to that, nor does anybody.
v Q Are you still engaged in the study of asbestop
? and its effect upon the human body?
! A We are still acting as medical consultants
” to the contractors, and we are continuing %o
® review the x-rays of asbestos insulaint workers
z: in the western states. T hawvea file of several
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o6 race no. L3P
1 thousand films, and we are also making recommenda-
2 tions as to improving dust control with the
3 contractors, and we perlodically review the
4 statistics on this. We are also studying problems
5 in the air of California cities, and in addition
6 this likewise applies wilth reference to asbestos
7 and many other fibers that occur in the air.
L | ) Doctor, who sponsored your particular studies
’ in 1965 or 19562
1 a The Division of Occupational Health of the

H United States Public Health Service.

12 Q Doctor, do you know in your experience of

1 gl - L]
3 any manufacturer of asbestos insulating products

1 who in the 1930's through 1960's tested their

> products in a controlled enviromment or otherwise

¢ to see how much dust was created by sawlng ftheir

v product, for example?

¢ A T know of none up until recently.
S ) I include the 19%0's through the 1960's.
20 Yes, in the last two years we have tested
21
some products.
“ o MR. STEPHENSON: Skipping to line
23
%, page G0.

24

READING CONTINUED:
25
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Q A1l right, sir, do you know of any manufacturgr
of asbestos insulation in the 1930's to 1969 who
tested their products -- their cement, let's say,
to see how much dust was created in the mixing
procedure?

A I know of none, but I would not have had
access to 1t 1f they had.

Q Why wouldn't you have access to 1t?

If they carried out a test they might or
might not let me know about it, I don't know. I
would not have had access necessarily to it but
I know they were testing brake lining, for example}
and many of these things that were personally
determined -- once these figures came up from our
studies they didn't have to go back and do it
again.

Q In 1950's and 1940's and 1930's would it not
have been of significant help in the study and
effects of asbestos to determine whether or not
anyone made any tests in the air --

Mr. Weller had an objection.

READING CONTINUED:

A As I say, I don't know, I really can't
say enything about it. I don't know anything
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Q My question was, Doctor, would it have been

A I will answer that to say anything you know

Q@ All right, Doctor, are you familiar enocugh

1147
PAGE NO, J-{-Su-
about it. Whether or not tests were done, I

simply don't know whether they were or not.

helpful to have had the benefit of any studies

had one been made to one engaged in research?

about something can be helpful.

with the application &f asbestos insulating
material to be able to say whether or not these
products have to be cubt, sawed and applied and
mixed with water and so on in order to be applied?
MR. WELLER: If the Court please,
I object to this. He 1s referring to
all products and they have not been
identified as to the manufacturer, and
each manufacturer produces a separate
and distinct product, and some of

them don't produce any cement at all.

20
THE COURT: Objection overruled.
21
MR. STEPHENSON: His answer:
22
READING CONTINUED:
23
A A1l I can say in our studles we did find
24
products that did require this, so we know that
25
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29 ] some do.

Q All right, in your opinion as an expert do
you think it would be reasonable to assume that
an asbestos insulation worker would have fto cuf,
saw and scribe the insulating products in order
to apply them?

A Yes.

MR. STEPHENSON: Let's see.

Question on the top of page 82.

READING CONTINUED:

10

: Q I Think you already answered, Doctor. Now,
” Doctor, is there any way for a person to contract
N the disease asbestosis other than through the
) inhalation of asbestos dust and fiber?
N A I have answered that asbestosis is due to
:j asbestos, and the only other way is to deliberately

inject himself with asbestos which is unlikely.
18

o Q T agree it would be unlikely. Of course

2 there is a parallel in the experimental animal.

’ A Yes, by sticking a needle 1n the pleural

2 cavity.

2 Q Does anything else cause asbestosis other

v than asbestos?

05 A Nothing, but still fthere are many kinds of
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» ! asbestos.
21 q But all the results of asbestos is the same?
T A Yes, sir.
4 MR, STEPHENSON: And skipping, I
> belleve -- Your Honor, I am skipping

all the balance of that portion of my
cross examination and going to my
recross examination on page 96 of

line 22.

10
Questions by me continues.

1
1 READING CONTINUED:

12
Q Doctor, do you have any objection to your

13
whole paper that Mr. Weller has been reading

14
excerpts from being introduced in this case?

15
A It may have had some ediftorial revisions

16
and there may be two or three typographical

17
errors 1n 1t, but other than I have no quarrel.

18

Q Would you care to loock at Table No. 2 of
19
your paper?
20
Yes.
21
Q Do I understand this table to mean if a man
22
entered the trade of an asbestos insulation worker
23
between the years 1911 and 1915 that you found
24
one hundred percent with definite changes
25
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51 1 consistent with asbestosis?

2 |l A A1l five of those that we took x-rays of.

3l @ All right, sir, we can go on down with this,
4 which I believe 1921 through 1925, there were

3 sixty-seven percent and 1926 through 1930 there wa

\vz

6 sixty-two percent, and 1931 through 1935 there
was forty-six percent and so on. Now Mr. Weller
has taken portions of your paper to mean that

asbestos workers in the field don't get more

10 than five million particles per cubic foot

i exposure, that's not what your paper says, is 1t?

214l a What the paper says, 1f you average out the

13 exposures of an asbestos worker over a period

b of time they don't average out more than five

* million particles per cubic foot.

16 Q A1l right, sir, now in regard to your paper

v you showed in light and heavy industrial work,

18
prefabrication, an exposure range up to fourteen

19
percent, is that correct -- fourteen parts,

20
I am sorry.

21
A We showed that we found some sample studies

22
that went that high.

23
Q And for marine construction and repair and

24
fabricatlon you found samples up to 28.8 parts,

25
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32 1 million parts per cubic foot?
2 A Yes,
3 Q And in application, light and heavy
4 industrisl, you found up to 7.5 parts per million
5 cublc foot?
6 A Yes.
7 Q And in marine construction and repair you
8 found 5.9°?
Sl A Correct.
101§ And in mixing you found in light and heavy

n industrial 9.8 and in marine construction you

12 found 29.07
Bl a Yes, I agree.
| ) Those are in your paper?
B A Yes,
e And this does not mean that these men were
7 exposed to more than five million parts?
'8 A At any time?
e Let's assume that at any time they were
20 exposed to ten parts per cubic foot, then would
2 it be --
% What did I say wrong --
_23 READING CONTINUED:
“ Q Ietts assume that at any time they were
25
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exposed to ten parts per cubic foot, then would
it be your opinion at that time they would have
gotten enocugh asbestos to give them symptoms

of asbestosis?

A No, I think this is not a correct conclusion
to draw from these types of figures. These type
of figures meant that durihg the course of a
surge. Sometimes they were down and somefimes
they were high. If you assume you have a man
that worked all the time the high surges and
he used that respirator profection and he didn't
change hils Job to any one of these jobs, he might
get an average in the order of fifteen or twenty,
but that's not what we found was occurring.
Industrial hygiene requires common sense applied
to the things a man does, and when we apply our
interpretation of an insulation worker over a
period of months or years on the basis of this
fype of figure he would not have had an average
of more than five million. We krow they are
getting momentarily higher, and when I say this,
that's about fifteen minutes that fthere are

surges which are higher. It was the nature of

the industry that nobody kept doing these things

JERRY T, BLOXOM EASTERN DISTRICT OF TEXAS
OFFICIAL COURT REPORTER
UNITED STATES DISTRICT COURT
BEAUMOCNT. TEXAS

The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume 11| Published by AsbestosClaims.Law

ACL Doc 10244 - Page 35 of 262

asbestosclaims.law/library/10244/35


https://asbestosclaims.law/library/10244/35

1353

constantly over a working lifetime.

PAGE NO.L[.9O

34

2 ] [ ] L]
Q Do you remember my earlier examination where

L4

I asked you if you could tell me how many exposure
to heavy concentration of asbestos that would be
required to give one a case of asbestosis?

A And T recall T said I didn't think there is a
magic number, |

Q A1l right, and you can't say how many times

a man has to be exposed to fourteen parts per

10
cubic foot to give him The disease?

A
A I can't say it today, and I certainly could

12
not have said it ten years ago.

13
Q And you can't say it with reference to tear-

B ing out marine construction where he might be
P exposed to fourteen parts per cubic foot?
N A No, and I don't think it should happen.
i v Q All right, you recognized in your paper, did
’ you not, that a factory would have better control
N conditions than would exlist inthe field?
? A T think for a number of reasons control
! measures are both excellent to install and afferd
? good supervision.
zj Q Do you know any manufacturer of insulating

products that I originally read off to you that
25
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35 ! has done anything to prevent the inhalation of
2 asbestos dust in the fileld by those workers
3 applying Their product?
4 MR. WELLER: If the Court please,
> I object to that because it calls for
‘ he arsay and speculation on the part of
7 the witness and, further, it is not the
8 duty of the manufacturer of the product
? containing asbestos to supervise and
10 police the worker in the field where
" he is employed by an independent
" contractor.
A THE COURT: Objection sustained.
h MR. STEPHENSON: T am skipping to
° page 102, 1line 13.
¢ READING CONTINUED:
) v Q Doctor, can we say that for at least fifty
' years 1t has been recognized that asbestos
v is a harmful -- causes harm to the human body?
“ A If I don't have tc narrow myselfl down to
! words, and I also have the responsibility to the
“ insulating workers and to the contractors to whom
“ I make recommendations, and I want the record
2: to show that I believe strongly that asbestcs, the
JERRY 7. BLOXOM EASTERN DISTRICT OF TEXAS
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inhalation of asbestos can be harmful, and that
I feel it is a great responsibility for people
that manufscture or sell or use asbestos to
handle 1t with dispatch and to avoid exposures,
and the record must show that I feel this very
strongly.

Thank you, Doctor.

Which is the context of what I have learned
in my own experience in seeing insulation workers

in the last five or six years.

LLF

Q A1l right, sir, my question was, I think mayb

L o

he might have answered it in that, but if you don’
mind my repeating it one more time, do you believe
that it has been recognized for more than fifty
years that asbestos can cause harm to the human
body?

A It has been recognized that 1t can cause
asbestosis which is harm, and it was known for
the last ten or fifteen years that this harm
could be prevented if the exposures were kept
down to a modest level. It was both recognized
s harmful and also as being controllable.

MR. STEPHENSON: Line 20, skipping.
READING CONTINUED:
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p,
/ ] Q Do you, Doctor, know of any controls that

were suggested by any manufacturers before 19607

A It depends upon -- again upon the time
) period,
> q Before 1960 now?

Before 1960 I know of none. I have not
made special inquiry and have not looked for
Them.

MR. STEPHENSON: Then skipping
10
Mr. Weller's further redirect over

i
to my final cross examination on page

N 105, line 20.
% " Continued questioning by myself.
" READING CONTINUED:
N Q Doctor, one other thing, if there was a
¢ recognized five million particles per cubic
7 foot by the National Conference, can you tell me
N if there 1s any way that a manufacturer of an
? asbestos product would know that his product

? exceeded that particle?

: A He could only tell by such a sbtudy as

i presently made which he probably didn't, and the
22 only way would have been to have gone and done
Zs it because observation would not be enough, take
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% ! the count. e e 9
2 1l Q That's all.
3 MR. STEPHENSON: That concludes
4 that, Your Honor. I have some excerpts,
5 Your Honor, from Dr. Cooper's paper
6 which I would like to read from them
7 if I may.
8 THE COURT: All right.
i MR. WELLER: Which paper are we
10 talking about.
! MR. STEPHENSON: The one that he
12 testified about on his deposition.
P MR. WELLER: I don't think it was
1 atfached. It is not part of the
'3 deposition, Your Honor.
¢ MR. STEPHENSON: Well, T will

) v withdraw it, Your Honor, if there is
'® an objection to if.
" THE COURT: All right. Do you
2 care to offer any portions of the
2 deposition, Mr. Weller?
# MR. WELLER: Yes, Your Honor.
23 We begin on page 12, the part omitted
“ by the defendant -- by the plaintiff.
25
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% ! I will use the term, start on page 11.

2 I CONTINUED READING OF
DEPOSITION OF DR. COOPER:

BY MR. WELLER:

Ry

Q Now explain to us what the American Conferenc
of Governmental Industrial Hygienists, who it

is composed of.

8 A I will use the term ACGIA from now on.
9 Q All right.
w Il A The ACGIA was formed immediately after World

" War II, around 1944 or 1945 as an organization of

12 individuals who were officially responsible in

13 some capacity for industrial hygiene. These

14 people from the State Health Department, sometimes

15 the State Labor Department, from the U, S. Public
16 Health Service, and the U. S. Department of Labor
17 and to a limited extent people from universities.
’ 18 This was a group which was a quasi-official, T
19 mean it had no official status, but the Government
20 people were very active in it and they did a numbepr
21 of -- had a number of functions relating to train-
22 ing and standards of people in the field of
23 industrial hygiene and this function of establish-
24 ing and making recommendations for what was a safg
25 guideline or a work place was just one of their
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1 . 5 9 PAGE NOQ. LI-96

functions, and they had a committee, a standing
cormittee I should say, which made annually
recommendations which were then submitted to
the entire membership in their annual meeting,
and they would even debate and discuss and approve
an annual 1list. This was intended as a guideline,
it was not a regulation but it was a guideline
to industry and other people who were trying to
supervise industry as to what would be a safe
limit. DNow you might want to ask me what the
definition of official limit value is.
MR. WELLER: The next question was
offered but I won't repeat it.
Then we will refer to page 18,
line, must be 27 or 26.

READING CONTINUED:

Q In 1964 were there any publications that
made any recommendation in regard to the change
of the threshold 1imit value of five million
particles per cubic foot of air in relation %o
asbestos dust?

A I know of none.

MR. WELLER: Then page 22.

READING CONTINUED:
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1J.UO PAGE NO. 497

Ui

' q Doctor, is tThere a difference between a
textile worker in a mill and the condifions under
which he was working and the dust conditions

under which he was working, and the dust condition

Ler

under which the asbestos insulation worker was
working?

A I think we all agree dn that. All people
working in the field would feel that fthese were

different.

10
Q A1l right, what difference was there back

1
prior to 1947, with reference to the textile

12
mills working with asbestos products?

13
A Well, the difference is many. They can

14
relate to the type of asbestos, the concentration

P of asbestos, and the constant exposure as compared
N to rate exposure, and the amounts of ofher
v substances which may be inhaled at the same time,
" so that the textile worker is on the average
X exposed to a more constant concentration of
® fivers of fibers of the same type, but there are
’ many variations.
i Q Doctor, did they at that time come up with
Zj the recommendation that if a factory maintained

25 a threshold limit of five million particles or
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L2
! less in these factories, that it was a reasonably
2 safe limit?
3 A Yes, The answer is yes. If dust control

was reducted to the concentration of five million
particles or less the evidence in the textile
industry was that the problems were greatly
reduced or eliminated. |

81l q All right, when, in your opinion -- well,

first, based on the reported studies and based
10

|52

on your own study, I will ask you if the condition

" under which the average industrial insulation

12 worker performed his work were such that the

s threshold limit values were below the five million|

]
¢ particles per cublc foot --

15
A By the definition of threshold limit value,

16
that's the average. The insulation worker

17
continued to have high peaks, and we still do

18
not really know the relative importance of those

19
surges and peaks, so that hils exposure was of a

2 different kind. That's 2ll we can say. So using
a the best knowledge, as to knowledge, 1t would

# be all right, but I think 1t would be improper

? to say that it was all right, because events have
z: shown that it wasn!'t all right.
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A I am trying to recall where to break into

Q Doctor, assuming the knowledge that was

ice race no. 1OQ

Q Doctor, I'm taking you now back to 1961,

assuming what was known in 1961 in relation to

the asbestos insulation worker who worked in

the field, I will ask you if the dust counts

were maintained or if the conditions under which

he worked and experiment showed that the threshold

limit value of dust was beiow five million

particles of air per cubic foot, that it was

reasonably safe for the industrial worker %o

work with products that could have contained

some asbestos?
that.

generally available in 1961, and assuming that
the experiments done in the field of industrial
insulation worker showed that the threshold
limit values were below five million particles
per cubic foot of alr, was it reasonsbly safe,
based upon your knowledge, at that time for
these workers to participate in work with
products containing some asbestos?

A I will answer that by saying if an industrial
hygienist had been given the type of dust counts
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) FAGE NO. 500
Ly 1
that were being experienced by the insulation

worker and had the knowledge that the meterials
he was working with contalned twelve to fifteen
percent asbestos, I would have felt that he was
in a low order of risk compared with many other
people exposed to asbestost In other words, it
would not have been regarded as a dangerous level
of exposure, Again I say this was a defect of

knowledge at that time.
° Q This lack of knowledge was general in the
: industry, wasn't it?
:j A I think in this connection the British who

had set up elaborate asbestos regulations which
14

did control asbestos in the textile industry
15

y did not set up regulations covering uses such

o as we are Vtalking about here until well up into

. o the 1960's. 1In other words, the asbestos regula-

" tlons had greatly reduced exposures and disease

2 and the asbestos textile industry had not been

- translated into the insulation workers, and

” in fact, in 1967%, two doctors, Leathart and

- Sanderson, repcrted on the situation in Great

24 Britain and showed that insulation workers were

25 beginning to be a major asbestos problem in Great
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) 45 ! Britain because they had not been covered by
these regulations alone, which I think reflects
agaln a lack of attentlon and a lack of knowledge
as to this being a problem.

Q Doctor, did the threshold limit value
recommended by the American Conference of
Governmental Industrial Hygienists remain at
five million particles per cubic foot of air

until the year 19707

10
A In 1968 a recommended change was made %o

"
two million particles if they counted all the

12
dust, or twelve fibers per cublc centimeter 1if

13
you used another method which depended upon

) collecting alr samples from a so-called membrane
" filter.
16
Q Doctor, that was recommended but didn't
v the recommendation for this remain in effect for
¢ two years?
X A It was a tentative level for two years.
“ Q A1l right, I show you Exhibit 2, Threshold
? Limit Values of Air-Borne Contaminants for 1968,
* Recommended and Intended Values. Doctor, are
ij you familiar with that publication?

A I am.
25
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1155 race no.5(2
Q Then was 1968 the first recommended change

in the threshold limit value for asbestos, of
dust containing some asbestos?

Yes, it was so far as I know.

All right, and actually --

As I say, the answer to that 1is yes.

O e O

A1l right, then up until that recommendation,
the recommendation was five million particles

per cubic foot of air?

10
A Total dust.

1
Q Total dust, all right. Now were the people

]2 - > » L3
who were connected with this American Association

13
of Industrial Hyglenists, did they represent

" the people in the United States who were concerned
N with the problem of occupational health?
¢ A It included the people who were officially
v concerned, and it had -- it solicited information
" from all people and made these recommendations
"’ avallable rather widely for comment prior %o
® their publication.
" Q Now did the Department of Public Health
zz publish these recommended values, threshold

1imit values?
24

A Not the Department of Public Health. These
25
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L7 ! were published by the American Conference of 2
2 Industrial Hyglene. They were used by the Public
3 Health Service when they were asked for recommendal
4 tions as to guldelines. There were no official
5 Public Health regulations relating to industrial
6 concentrations.
| ) But 1f a manufacturer of asbestos products
8 had consulted the Public Health Service of the

United States and asked what their recommendation

10 was on dust counts, they would have received this

1 material?

12 A They would have received this materigl, and

13 the Department of Labor would be given it. In

14 fact the Department of Labor included it in the

" publication for Government supply contracts.

16
Q All right, so these standards were recognized

v in the industry throughout the Unlted States?

18

A Yes, correct.
? Q Likewise, they have been recognized 1in
2 England?
g A They have been widely copied and used all
# over the world. The English know of our special
> concern in the textile industry about this same
“ period, 1967 and 1968, and they were developing
25
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Q A1l right, Doctor, then if a manufacturer of

1167

some regulations of its own.

race No. 50 b

products contalning some asbestos, twelve to
fifteen percent of asbestos, had may ingquiry, wouk
he have found that the recommended values --
dust count values up to 1967 was five millicn
particles per cubic foof of air?
A Well, from 1947 to 1955 --
MR, WELLER: Well, that is another
guestion. There is an objection.
READING CONTINUED:
Q Well, from 1947 to 1955, when the Drinker

report was made, I think that you have referred

to it?
A The answer is yes.
Q A1l right. Now based upon the state of

the generally accepted medical knowledge up until
we will say 1962, was it recognized that a worker
who worked under conditions where the threshold
1imit value were under five million particles
per cubic foot of air was reasonably -- working
in a reasonably safe industry?

A Tt would depend a little bit upon one's

understanding of the variable of human response
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It
2 ' of the uncertainty of threshold limit values

as a gulde. If one 1s sophisticated in the value,
one would be less likely to rely upon any number
as an indicator of safety. Therefore, as an
individual, as a doctor and as scientifically
interested in the field might be a different
response than a person who was officlally
responsible as an inspector or one who was

carrying this as an official function. One place

10
is a break point between safefy and nonsafety,

n
and at one point there is a midline. I don't

12
want to give an answer I can't llve with.

13
Q Doctor, I am not asking you this from a

14
strictly sclentific standpoint, but from the

P standpoint of the generally accepted know ledge
N that was published at that time, was it generally
v accepted that if an asbestos construction worker
* was working in an area where the threshold limit
N values were below five million particles per

? cubic foot that it was reasonably safe?

! A Most people would have sald that it was safe.
“ Certalinly, so far as asbestos 1s concerned, and

” any other thing, is very debatable.

z: Q All right, ashestos disease per se had
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eace no. D00
o0 ! long been recognized as an occupational disease
2 hazard, has 1t?
3 [ & Yes.
4 Q And it is covered by a number of our
5

compensation laws. Now up until 1964, did we
see very many cases of asbestosis, even 1n

asbestos construction workers?

8 A It depends on what you mean by many. When

you consider the numbers of people employed, I

10 think that up until 1964 we were seeing asbestosis

" in -- they were being reported, and considering

12 the fact that the number of workers was not a

e huge crew, 1t was significiant, but this was

1
) generally -- they were not -- the number of

15
individuals becoming disabled did not to compare

16
with the numbers that earlier had been employed

17
by the textile industry, that's all I can say.

Q All right.

18

19
A When you say were we seeing any significant

20
numbers, it would be unfair tc say we were not

21
because we were. It was becoming apparent in the

22 ,
early 1960's.
23
Q All right, now, Doctor, up to, we will say

24
1962, was there any general knowledge that had

25
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1
2 ] been disseminated or published to the effect that

2 the persons using asbestos or who had been subject
to asbestos dust could develop mesothelioma?

4l A The answer is %that in -- although there had
been isolated case reports, 1 mean on case here
and two cases there, from Europe and England,

it was not until 1960 when a group of people in
South Africa reported a series of mesothelioma

cases that appeared to be associated with, with

10 . . . s
either working with or living near areas where

B crocidolite asbestos exposure occurred had the

12 tumor which had hitherto before this been regarded

13
as very rare.

" e A1l right, was this in connection with a

"2 mine in that fTown?

16
A It was a mining area, and many people were

17
living on roads upon which this material had been

18
used to build roads, and there was much of 1t in

19
the soil in the area, but many had worked and

? handled or in processing of it, I have the paper

2 here, but the essence of it was 1t called attentiopn
“ to a rare btumor which occurred in large numbers

“ in an area where crocidolite asbestos was found.

“ Q A1l right, crocidolite 1s blue asbestos,

25
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is it not?

A Yes, sir, it is.

Q Is there some opinion that crocidolite
asbestos is more harmful than chrysotile or amocitq?

A Originally this was believed to be --
originally that was postulated that these cases
in some way were espectially related to crocidolits
and that one could not or should not translate

those results in other forms of asbestos. IT was

10
found, however, that in other areas of South

N
Africa, which also produced crocidolite, they did

12
not find as high a number. It has alsc been

13
found subsequently that there was some excess

14
of these in places when workers had no crocidolite

15
exposure, but this was the kind of knowledge that

16
was developed in the period between 1960 and 1963

17

U

and 1964, so that, therefore, the first revelation
* T would say that we might be dealing with a
X problem of mesothelioma was lured by the un-
“ certainty as %o whether or not this was not a
! unique effect of crocidolite, and crocldolite is
” one used in insulating materials, so that the
* answer in 1962 was that the mesothelioma was a
Z: matter of concern and one that required careful
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53 ! study as it related to another type of asbestos

2 exposure, and 1t was out of these studies this

3 crocidolite was incidentally reported.

il | ) A1l right, Doctor, you are talking that

3 the scientists became concerned about that?

¢l A About that.

Il @ Along 1n 1962, 1963 and 1964?

81l A That is correct.

1l @ And it was in that period that Dr. Selikoff

10 began his studies in regard to asbestos constructign

a workers?

12 A Yes, he was beginning to accumulate enough

1 data asbout 1963 and 1964 to be able to reach

1 certain conclusions.

"1 q A1l right, did Dr. Selikoff write his

'6 publications about 19647
) v A Yes, sir, he gave a report, I don't think

'8 it was widely circulated in 19¢% at some meeting,

P but 1954 was his key publication.

20 Q@ All right, Doctor, does talc cause conditions

2 very similar to asbestosis?

= A To answer that question one has o define

z what cne means by talc.

i Q All right.

25
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A I hate to be -- because talc in the sense
of a mineral, pure talc, there is no evidence that
it can or does produce changes like asbestosis,
however, much commercial talc occurs in types
which contain tremolite, which is a form of
asbestos, so while we are talking about ftalc in
a commercial sense we may be talking about asbestog
in a mineral sense, and these people exposed to that
kind of %alc, as in the talc mines of the type in
New York State, developed lung changes which lookeé
very much like asbestosis, you might classify
pleural plagues. There is no indication that 1
know of that they have an increased exposure of
tale is a very confusing subject, and it 1is one
on which we are in a state of knowledge right
now that might induce questions like this ten

years from now that have been asked earlier.

products are suspected as causing lung changes?

A As causing lung changes but 1t would be
absolutely wrong to combine all talcs or all
sources of tale. You have to be discriminating
on what you are talking about.

Q Tsn't there a threshold of talcs the same as
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55 ! for asbestos and other products? e et
— 2 | A Yes, there is, but I would have to refresh

3 My memory on it,

411 Q Now, Dr. Cooper, based upon your knowledge

and experience and knowledge in this field and
based on all of the medical knowledge up to 1962,
the published medical knowledge of 1962 and 1963,

can you reasonably be certain that the manufacture

T

of asbestos products confalning twelve to fifteen

10 percent of asbestos, insulatlon products could not

H reasonably anticipate that the use of the product

12 could cause serious bodily harm to an asbestos

construction worker?

"l oa I think 1t is truthful to say that he had

" been led to believe by what appeared to be the

e low level of exposure and the low level of

7 concentration that it probably would not produce

1 .
8 serious effects.

' And Mr. Duncan, By he, who are you talking

2 about.

2 A The manufacturer. I at that time was in a

% position of being an individual who was tryilng

2 to look for sources of troqble, and that I was
- # concerned with things -- that's why I became

25
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Q Referring to the same question to you, relat-

A T think the answer to that 1is he was not

1175
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interested in it, the things we might not be

handling with sufficient care, so if you ask

me at that time I would say we better look into
this even though the evidence doesn't show it.
That's why I became inferested in it, and thst's
why I think you have to translate this into the
different avenues of responsibility and comparing,
and if you had asked me at that time, I would say
that we better look into this. In fact, I was
helping -- Dr. Selikoff came to the Public Health
Service to get me to help him with his studies,
and T endorsed those studies in 1961 and 1962,
which indicated that I was not satisfied.

ing this to the manufacturer of the products
conbaining same asbestos, could he, based upon
the medical knowledge and the knowledge available,
could he reasonably anticipate that the use of

his product was reasonably safe?

getting the information and he had no basis really

for concern.

Q A1l right, now you say the same --
A I can only speak for my particular field.
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paGe No. D13

o ! I think there are different levels of knowledge

and sophistication in this as in everything else.
Could we say this was true up to 1964?
Changes were occurring rapidly then.

In 19647

E-
= O e O

Changes were beginning to develop on that
before 1964 and 1965. I think that it was --
we could say that we had not been -- that some of

our assumptions were not correct.

10 .
Q Doctor, when you made your experiment or

11 . . .
pesearch in San Francisco, and I believe you said

12 it was in 196672

13
A Yes, we began in the latter part of 1964

14 . .
and we continued. Our first report on our actual

*° medical findings was not given until 1968 in the
¢ meeting at Bethesda.
v A I see. So you were still not fully satisifed
' when you continued your research in this particula

Ta

v field of the asbestos worker under the conditions
? under which he was working, were you?
3 A I was not satisfied that there were no
“ differences in the east coast and the west coast.
” By 1964 I felt Dr. Selikoff's figures were pretty
“ solid, and I felt the insulation workers were
25
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suffering a special risk.

Q All right, assuming that an individual began
working as an insulator in the year 19%6, and
that he continued to work until 1969, a span of
thirty-five years, and that he worked in the
shipyards in his early days, and assume further
that there has been a diagnosis in 1969 of
asbestosis, 1969 or 1970, of asbestosis or

mesothelioma or both in this individual, could
10 you -- is there any way to tell when or which
: exposure over that perlof of thirty-five years
* that products containing asbestos caused or
" produced his condition of asbestos or the
]4 condition of mesothelioma?
® A There is no way to tell absolubely. One
N can express -- make certain statements as a
v probabllity.
" Q A1l right, now, Doctor, assume that he had
? excesses, that he worked in shipyards and the
“ shipyards generally during The war there were
i excessive exposures to asbestos dust, could you
ZZ tell us how long it would take for asbestosis

toc develop or how long it would take -- well, I
24

will say for asbestosis to develop first?
25
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29 VoA A1l right, a diagnosable asbestosis itself,
| asbestosis that you can detect by x~-ray or by
examination or impaired pulmonary function rarely
occurs at the levels of exposure we see in
insulating workers in less than fifteen %to twenty
years after the starting of exposure, and we gee
many who have been in the trade thirty and forty
years who don't show 1t, so with regard to the
asbestosis, it is a fibrosis of the lungs, a

10
period of fifteen, twenty, twenty-five or thirty

11
years 1s a normal length of time from the effectiv

v

12
exposure to the appearance of the disease., That's

13
all.

8 Q A1l right, Doctor, if this individual had
P been removed from all exposures for the last ten
6 years andé he subsequently developed asbestosis
v would it have made any difference in the final
B results of his case?
N A I would say asbestosls does progress after
» exposure 1s stopped.
Y Q It does not progress?
“ It does progress.
2j Q A1l right, it does progress. All right, so

based upon your knowledge and experience and the
25
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research, 1f a man had been exposed to excessive

asbestos dust twenty-five or thirty or thirty-
five years ago, would you say what the most
probably cause of his condifion of asbestosis

was’?

6 A I would have to answer that it is composition
both of the intensity of exposure and the duratlon
of the exposure, and particularly the length of

time from the exposure to the present that determihes

10 one's decision as to probabllity and that is --

! by that I am saying that a heavy exposure twenty-

12 five years ago would be much more likely to be

) ¥ assoclated with an effect you can see today than

14
a heavy exposure five years ago.

s A1l right.
¢ So that it is a very interesting common
v factor -- one of the most interesting factors
' in regard to the asbestos effect 1s the long
v delay between exposure and apparent effect.

20
1 Q A1l right, Doctor, assume that a man has
21
peen diagnoséd in 1969 or 1970 as having
22 ]
mesothelioma, that he has worked in the asbestos
23 )
construction insulation industry for some thirty-
24
five years, beginning his career 1n a shipyard,
25
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61 1 why length of time does medical science recognize
that it takes to develop the disease of meso-

thelioma or the condtion of mesothelioma?

A The common finding in all the cases of
mesothelioma as to relate to asbestos to the time
when the first contact with asbestos until the
diagnosis of tumor or definitely tumor is very
long. 1In a series that Dr. Selikoff reported
in 1969, he had twenty-two cases of mesothelioma
and tThe average length of time from first exposure

N
to diagnosis or death was thirty-four-point-eight

12
years. He had one case who had started work after

13
1930 1in that series of twenty-two. Dr. Newhouse
14
in England studied fifty-déne cases and found that

P tTime ranged from sixteen to fifty-five years or
N an average of thirty-seven and a half years.

) v Dr. Vodner, in the original series, reported
* some Cifty-two over there and found the length
N of time first contact to development of diagnosis
? of the tumor was from twenty to forty years.
‘! McDaniel, in twenty-one cases in Csnada, reported
“ sixteen to fifty yeéars, so that this is a fairly
? consistent finding of a very long irterval.
z: Therefore, one would have to regard it highly
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o | ) A1l right, now, Doctor, is every case --

how minimal, produce asbestosis?

10
be detected.
1
12
13
14
15
16
17
18 )
of ashestosis?
19
20
can.
21
22
23
24

mesothelioma, if it did?
25

probable that exposure associated with the
development of mesothelioma in an asbestos
worker would not likely be those of recent
years but much more likely to be those of

fifteen, twenty and thirty years ago.

does every exposure to asbestos dust, no matter

A Not asbestosis that can be diagnosed or can

Q All right, then if a person is diagnosed
as having asbestosis in 1969 or 1970 after working
thirty-five years as an asbestos insulation
worker, could you as a man who has studied long
in this field as a physician and researcher, is
there any way that you can tell which exposure

and which product caused or produced his condition
A I know I can't and I don't think anyone
Q Is there any way that you as a physician

and researcher could tell which exposure over a

span of thirty-five years caused or produced

PAGE NO. 518
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A My answer would be the same. I know I can't,

and I don't think anycne can.

3 Q Now, Doctor, if a man had been working in the
industry, asbestos insulation industry, for scme
thirty-five years, the early part of his career
being work in shipyards during the war, what would
be The most probzsble cause of his condition of
asbestosls which is finally diagnosed in 1969 or

19707

10
A I would place those early exposures high on

1
my list of probably causes. I would not rule

12
out some of the immediate later exposures and

13
add them to it. As I approach the present I

14
would tend to give them less and less significianc

L

P so it 1s a relative answer.
N Q Doctor, in all reasonable probability the
v exposures over the last ten years would not have
N caused the condition that ultimately developed,
v would it?
? A I would think that I would regard them as
! not being of much importance, if any at all.
” Q I see. Would that go both as to asbestosis
? and mesothelioma?
B A It would apply more to the mesothelioma than
25
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! the asbestosis, but it would apply to some extent

2 to the asbestosis too. By that I mean -- I could
3 expand on this with your permission, that I think
4 it is highly probable that if he had quit work

5 as an insulator entirely and become a farmer in

6 1960 that he might have developed, he very likely
7 would have developed this mesothelioma. For

8 example, in Dr. Selikoff's series, he found a

man who had quit work fifteen years before. In

10 his series that he reported several years ago, he

n had three out of ten cases that hereported were

12 no longer insulators, and one of them had stopped

3 thrée years before he developed his mesothelioma,

1 and two of them had stopped fifteen years before

P they developed mesothelioma, and this is the kind }-

6 this kind of evidence turns up repeatedly.

v Q Doctor, in the diagnosis of mesothelioma,

8 is there cancer too that will metastasize and

" affect the same organs that mesothelioma will

2 affect?

2 A The answer is the metastatlc particularly

= from the pancreas and in women the ovary and other
z organs will be spread out over the surface and

2 become indistinguishable from mesothelioma. Now
25
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65 1
I am not a pathologist so I am reporting my general

knowledge of this.

Q Doctor, if you are going to rule metastasized
cancer or cancer that has been produced at some
other source, how would you do that?

A You do 1t by careful examination of all the
other 1likely sources, which is by inspection and
by complete autopsy, and in which you look to

see if it is the primary location, and you can
10
draw some conclusions by the type of cells you
N
find in the spreading tumor.

N Q Doctor, if you do not do an autopsy or rule
- e out a primary cancer from another source, which
" has spread to the area where this would be
" mesothelioma of the chest and pleura, could you
N state with any degree of medical certalnty that
Y this was mesothelioma as opposed to metasthasized
* cancer which had spread?
N A Strictly speaking, the criterla of mesotheliopna
» requires that you rule out the primary source.
: Consequently, if you have not had a complete
i sutopsy you do not meet that criteria and 1t
Zi could not be stated with certainty that it 1is

4 mesothelioma. However, if there are mesotheliomF
25
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tumors as 1t were, which by ftheir cell character-
- 2 istics and so forth, and particularly there is
3 a variety of cells in Them in which one can
4 say probsbly mesothelioma, and if one has examined
3 and ruled out primary sites elsewhere, but 1t is
6 a very difficult diagnosis to make.
7 Q Have you had any experience in the diagnosis
8 with the use of slides --
? THE COURT: Just a minute, Mr.
10 Weller.
! MR. WELLER: Yes, sir.
2 THE COURT: Just a minute. Do you
- " think this might be a good place for
" us to have a recess.
e Ladies and gentlemen of the Jury,
6 we are goling to stand in recess for
v fifteen minutes, which will be about
' twelve minutes after eleven o'clock
Y by the clock in the courtroom. Please
? return at that time.
Y THE MARSHAL: Everyone rise,
z please.
23
24 REPORTER!S NOTE: Whereupon, at thip
25 time a fifteen recess was taken.
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THE COURT: Please be seated.
We are ready to proceed, Mr, Weller.

READING CONTINUED:

Q Have you had any experience in the diagnosis
with the use of sglides --

A This is something I have not published but I
have done this perscnally. I have found what
appears to be thirty or forty mesotheliomas diag-
"nosed in northérn California over the last four
or five years. Cases that I found by going back
and searching death certificates, so I prepared
to write a report on these trying to show how
they related to asbestos plants and asbestos
exposures. I turned the slides over on the first
twenby-five or thirty of these to a pathologist
who is a member of a review panel that has been
set up unofficially to review cases like this in
the United States under the auspices of the
International Union Against Cancer. I sent
slides on the first thirty or so and he ruled
out half of them, so I have abandoned my project
because I did not have time to establish fthe
diagnosis on these. DNow this 1s not an uncommon

expepience and it reflects differences of opinion
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68 ' between pathologists as to their criteria and
others say we are not strict encugh, and I am

{a) not prepared to judge between these, and

(b) I think it is going to take time to separate
this out. There are other methods of diagnosis
such as tissue culture and other approaches. All
I am using this is an illustration of the fact

that the diagnosis is a difficult one.

Q All right, then based upon your personal
10
experience -~
n
A And upon other reports on literature, Dr.

12
Levin and Bell, which he reported thirty-three

N cases in Pennsylvania indicating something like
N half of his cases were ruled out by a review
N patholégist, and I have that paper for direct
¢ refefence here, but he finally decided to analyze
7 all of these together and not to throw out the
’ oneslthat the pathologist threw out, and that
? complete paper analyzes the whole group.

* Q Then based upon your experience 1t is easy

’ for someone who is not thoroughly experienced

jz in the diagnosis or interprefation of mesotheliomy
”s to diagnose another type of mesastasized cancer

25 as mesothelioma?
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differ i i i
€r 1n their own criteria and in their knowledg

Ay~

and experience in applying the criteria.
MR. WELLER: A7171 right. Now, to

line 11, page b5, That stopped on 1ine
20 on page Ui,
READING CONTINUED:

Q All right, Doctor, as of 1961 on the basis

that was generally available, would there have

10
been writings by industrial hyglenists and the

"
pecple in that field that an industrial insulation)

12
worker engaged in the application of producits
which contained twelve to fifteen percent

14
asbestos was likely to produce serious physical

15
consequences?

16
A No, because we were thinking then largely of

17
asbestosis. We didn't think the concentration

18
then was such that they would be 1likely to produce

19
asbestosis, and we hadn't really begun to connect

20
ashbestos with lung cancer, and certainly not with

21
mesothelioma, so we would have been thinking

22
about it in terms of asshestosis.

23
Q Docter, this is The question that I asked

24
- you before, in 1961 was it reasonably foreseeable

EASTERT CISTRICT ©F TERRS
EPORTER
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READING CONTINUED:

A

1189 Pace No. 52§
by a manufacturer of insulation products contain-
ing approximately twelve to fifteen percent
asbestos to foresee that insulationworkers
such as Mr. Borel and these others, Mr. Potter,
Mr. McDaniel and Mr. Crawford, would have contractkd
asbestosis as a result of working in the asbestos
construction industry with the product, relating
this solely to 1961 or prior thereto?

Let me --

MR. STEPHENSON: Your Honor, I
made an objection there which I would
like to state again and this question
does not eouple with the standards
which The manufacturer is held and that
being the standard of the expert in %the
field,

THE COURT: Objection overruled.

I would have to say that as of 1961 it was
not foreseeable and I have to say this because
I was associated with the Government job at the
Jjob, and I frankly say we did not foresee it.

~MR. WELLER: ©Now skip to page 72,
line 19.
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READING CONTINUED-

Q

READING CONTINUED:

(Y
frockh
(Eh)
o

eace no. 527

You have mentioned Fleischer and Drinker'g
report on studies of shipyards, Doctor. T will
ask you whether that is or is not considered ﬁo
be an authoritative work?

Well, the senior authority of that report,
Dr. Drinker, was one of the outstanding industrig]
hygienists in the country at the time.

I don't mean to impugn him but what --

MR, WELLER: Questions by Mr.

Stephenson.

Q I don't mean %o impugn him but what my
" question refers to is it recognized ss an
° authoritative repért because of the manner in
¢ which 1t was made?
v A It was the best we had at that time, and
* 1t was authoritative in that sense. In fact,
N there have been few reports since.
? Q All right, did Fleischer and Drinker %take
“ into consideration any ashe stos workers at that
§ Time who had been exposed to asbestos dust over
. a period of years or was 1t just over a short
) span of years?
25
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A I would have to review the paper on that.
My recollection would be that there had not been
long periods such as we are Talking aboub now.
They were mainly people who had been in a shorter
time than twenty or thirty or forty years.

Q Doctor, so we might have it in the record,
I think it 1s in here in one form or another, but
pardon me if I re-ask, do I understand that there
is a connection between the time of the exposure
to asbestos dust and the time of the first
nmanifestation of the disease, the lung disease?

A Yes, there is a relationship. It is

conflicting by the intensity of the exposure

plus individuel variables.

L7

Q Surely, one individual may be more susceptibl

to mesothelioma than another, I assume is what

you say’?
A Yes, sir.
Q This being the case, for example, 1s a

worker working in the industry let's say for
one year, and then left the industry and went
to farming, I believe you mentioned that type

of parable yourself.

A Yes, sir.
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Would you expect there would be several

years go by before he would have abnormal lung
findings?

If he had any st all it might be ten, it
might be twenty or 1t might be thirty years, if
he had any at all.

MR. WELLER: All right. Then what
do you have -- The next -- The Plaintiff
offered the next.

MR. PATE: I believe we go to
82, 1ine 19.

MR. WELLER: All right. Page 82.

Are you familiar with any breathing apparatus
commericlially in use by asbestos workers?

You mean respirator protection?

Yes, sir, excuse me, Doctor?

The answer 1s yes.

All right, I am going teo show you a 1little

Lwr )

paper type mask that has been marked as Plaintiff!

Exhibit 4, and ask you if you can identify this.
That looks like one of the M & M or some

other companies' throwaway mask, which is a form

which has been regarded by some as respiratory
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protection.

? Q Have you made any studies to help you learn
: whether or not this type mask prevents the in-
) halation of asbestcs dust by one exposed?
’ A I have not personally carried out studies,
’ and T don't know of any even published studiles
’ on it. It is not an effective device.
’ Q A1l right, sir, I show you another ifem
’ which appears to be some type of breafthing
"’ apparatus, plaintiff's Exhibit No. 5, and ask you
" if you can identify this.
N A Yes, this again is not my area of detailed
N expertise in the sense of technical differences
¥ between masks. I will have to consult guides as
® to choice of fibers, and this 1s a recognized
¢ and acceptable form of respiratory protection
" if the proper filters are used.
° MR. WELLER: That was the same
]: filter device that has been exhibifjed
21 here, is it not --
" Q All right, sir, do you know whether this
23 Exhibit 5 will prevent the inhalation of asbestog
24 particles?
25
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75 1 A I cannot speak for this specific modZiEmli31
2 and this particular Type. It depends upon the
3 type of filter, it depends upon its fitting, and
4 it depends upon a number of things. I think this
5 type with the proper filter would reduce it if
6 those conditions were adhered to.
7l Q Do you know of any filter of any kind in
8 common use that would prevent the inhalation of
’ asbestos dust?
1014 There are filters that would greatly reduce

n the inhalation and probably reduce the inhalation

12 in an otherwise hazardous atmosphere to a polnt

13 where 1t would be -- but when you open up the

14 question of respiratory protection you are open-

1 ing up something where neither the industry nor

16 the worker nor the Industrial hyglenist really

v had completely satisfactory masks to carry, to

8 be worn. Some of the work that an insulaftor

" has to perform, both in terms of resistance to

20 breathing and abrasions of the skin due to pipe

2 grease which he might be working with at The

& same time, and so that The matter of getfing a

23
satisfactory mask or respirator for the insulating

24
worker has been a very difficult one. You asked

25

JERRY T. 8LOXOM EASTERN DISTRICT OF TEXAS
OFFICIAL COURT REPORTER
UNITED STATES DISTRICT COURT
BEAUMONT, TEXAS

The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume 11| Published by AsbestosClaims.Law
ACL Doc 10244 - Page 77 of 262 asbestosclaims.law/library/10244/77


https://asbestosclaims.law/library/10244/77

10

11

12

13

14

15

16

17

18

19

20

21

22

22

24

25

PAGE NG, 5 '32
me if that is right, and if everything 1s right

it will reduce the dust eXxposure.

It will reduce but not eliminate?

That'!s right, and the resson is that fibers
do not behave 1in filters as round dust particles.
You have to test a filter specifically for fibers.
The Bureau of Mines untll very recently has not
conslidered asbestos as a different kind of dust
in makling workers have masks.

Do you know Dr. Selikoff!'s work in his
attempt to develop masks?

No, but we have had some of their masks and
scme of our insulators have worn them, This is
an attempt to get an inexpensive fthrowsway mask
that will be effective in reducing asbestos
dust.

Doctor, are you familiar with Dr. Selikcfr's
testimony before the Congressional Committee on
Environmental Control regarding --

Not in detail, I have scanned it but I am
not familiar with it in any detail.

Do you agree with Dr. Selikoff that the
manufactufers of products containing some asbestos

from twelve tc fifteen percent would not be held
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responsible to the asbestos insulation industry
for the conditions which were discovered tec exist
after 1964 in relstion to the use of asbestos
products?

I am not sure of the context of which you
said, and I would have to answer it in terms
of context. I would agree with the general
statement, which was a different time and 2
different state than today.

A1l right, now when Mr. Stephenson was asking
you a question about yocur research project in
1964 of the union workers, asbestos workers, did
your study begin in 19647

Well, as I can recall it was 196U or either
1965 when we began our project, and we were
funded for three years by the Public Health
Service, and since then the work which we have
provided service 1s funded by the industry and
the Union Welfare Fund.

All right, sir, now your study, I take it,
related back to employees as early as January,
19467

That'!s right, and it included eXposures

back to 1920 sometime, because of that we picked
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1 |
78 up in 1946 had worked twenty years or more.
2
Q All right, now, Doctor, Mr. Stephenson asked

you about various Lterature and various studles
and legislation in England, I will ask you 1irf
most of these studies did not concern themselves
with the textile mills which were using pure
asbestos in the manufacture of products?

A The answer is a large proportion of the
studies related to textile mills.

10

Q All right, now based on your knowledge prior
1

A~

to -- that is, based on your research and knowledgd
12
prior to the legislation 1n England, was there
13
an absence of dust control in the modern factory
14

facility?
:5 A In the British --
]: Q In the British textile industry?
s A The answer 1s yes.
" Q. Now, in this country was there a standard
2 egstablished in textile manufacturing plants
’ and plants that manufactured products containing
’s some asbestos, that is, a dust standard cr 2
2 threshold 1limit value of dust?
2 || A After the Congress study in 19%8, then our
”5 advanced segments of industry began to adopt this.
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FAGE NO. 535
19 ! They were confronted by the realization that they

were ligble for compensation and also to a vary-
ing extent they were concerned about the Air
Force so there was a gradual improvement in
conditions.

Now beginning after 19%6 --
7l A It probably didn't really begin until 1940,
Q All right, beginning in 1940, was it recogniz¢d

and considered in this country that as long ss the

0 dust count remained at five million particles per

" cublc foot of air that this was a reasonably

12 safe operation for people engaged in the asbestos

3 industry?

14
A Yes, and this was part of the explanation for

15
the decline in interest in the disease in the

16
sense it was thought we had established the

17
disease and we had found a way to prevent it and

18
let's get on to the next problem.

19

Q A1l right, Doctor, did you publish an article
? after your research in 1964 through 1968 in San
? Francisco?
“ A I have an article that was presented and will

23
appear in the proceedings of the Second Inter-
24
o national Conference on the bioclogical effects of
25
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Q What is the title of that?

Q Let me ask you a 1ittle bit about that

1128

£

PAGE NO. 536
ashbestos, which I wrote in

MR. WELLER: Whilch I presented --
READING CONTINUED:
MR. PATE:
which I presented in Dresden in April, 1968.
This 1is the one to which I have been referring,

I have published sections in other papers.

It is the Evaluation and Control of Ashestos
Exposures 1n the Industry and Trade, which most
of the people are interested in in this country,

including Dr. SelikofTY.

article, if this is not your statement: "It has
been recognized for a number of years that insulatt
ing workers have an increased risk of asbestosis
MR. STEPHENSON: Your Honor, may 1
object to this. When I wanted %o
introduce Dr. Cooper's paper Mr.
Weller objected to the introduction and
now he is reading from parts of it him-
self and I would make the same objection

he made to me.

)

THE COURT: What portion, Mr. Welle
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1 MR. WELLER: Your Honor, I quoted
2 the portion of the article and ask the
3 witness about it at the time and its --
! the dates of the articles have a materiality
> here.
° THE COURT: I understand that wyou
’ are evading tThe question now. I want
’ to know the consistency wlth which you
’ support your positicn on.
' MR. WELLER: Well, Your Honor, I
N have really no objection to the full
N import of Dr. Cooper's article if it is
N introduced in full.
" THE COURT: Then you may proceed,
N MR. WELLER: Or any of tThese other
36 articles.
" THE COURT: You may proceed with
"’ this question.
? READING CONTINUED:
” BY MR. WELLER & MR, PATE:
! Q Now, let me ask you a 1ittle bit about That
§ article, if this is not your statement. "It has
zj been recognized for a number of years that insulatt
05 ing workers have an increased risk of asbestogis
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PAGE NO. 5 38
(Leathart and Sanderson, 1963; Marr, 196i4;

Selikeff, et al, 1965; Ahlman, 1966; Keane and
Zavon, 1966; Ferris, 1967; Kleinfeld, et al, 1967;

" is it your position that these

and others):
particular studies directed everybody's attention
to the problem in the asbestos industry?

Yes, these were the conglomeration of studiles
that had begun a ye ar cor two earlier, but these
were the reported findings of the studies.

These were really the first reports --

In which insulation workers had been singled
as a high risk.

I see. Also, if you will refer to page 11
of your article, the last paragraph, and see i7f
this was the conclusion that you reached from your
study.

T will give you 2 copy of it but I don't
have 1t right now. Doctor, the last paragraph,
is this your conclusion: "It is of interest
that time-weighted averages were not unusually
high and that current TLV recommendations in the
United States for asbestes contalning dust (5
million particles per cubic foot) would not have

been exceeded, even for a man working 100% of his
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PAGE No.5 39
Time with asbestos. The fact that most men

work less than half of their Time with this materigl
would be an added safety factor. Figures 3 and
L.

A Yes, I subscribed to that statement in the
context of the entire article.

In the context of the entire article?
Yes.

Q But this was the result of the test which
you made at that time?

A Yes.

(PAUSE)

Q Doctor, look at page 15 in regard to the
dust levels, actually 1t is the second paragraph
on the page starting with "Existing dust levels,
and "see if I read your conclusion correct:
"Existing dust levels, whether measured by midget
impinger or fiber counts from membrane filters,
were not as high as had been anticipated. The
time-weighted averages were withln the present
threshold 1imit value of 5 million particles
per cublc foot, even for men working full time
with asbestos. In reality, most men work less

than half of thig with such materials.”
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PAGE NO. 5”‘0

That's right.

Now 1s that a correct statement of your
conclusion?

That was my interpretation, my conclusion.

Based upon the actual field experiment?

Yes.

And beginning with the last paragraph on page
15: "In our opinion, in the absence of any
evidence that work practices have changed
sufficlently to blame present asbestosis on
extreme conditions in the past and uncertainty
as to levels necessary %o reduce cancer rates,
we think it is prudent that insulating workers
not be permitted to work under any conditions
that exceed 5 mlllion particles per cubic foot
by midget impingers and that industrial hygiene
and perscnal protective equipment be geared toward
these objectives.”

This is essentially saying let's put a ceilin

W

of five million particles per cubic foot average.
In other words, let's cut off these peaks.

On page 17, I will ask you if you didn'?t
reach this concusion based upon your field

experiment and observation and test: "Dust
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A That is a correct statment.

Q And that's what you found on your ftedt and

A A respirator of the type that is approved,

Q A1l right, it will greatly reduce the dust?

1204
PAGE NO. 541
concentrations were studied by midget impinger

and membrane filter sampling. The former Indicated
time-weighted averages in nearly all work situations
below the present threshold limit value of 5
million particles per cubic foot", is that a

correct statement?

experiment. Now, Doctor, Mr. Stephenson asked
you about the use of respirators, do these serve
to reduce and cut down the exposure to the

inhalation of asbestos dust if properly used?

if it is worn, it will greatly reduce the asbestos

dust.

Yes, and if it could be worn consistently
it will probably prevent the development of
asbestosis.

Q So would it reduce the exposure to non-
hazardous exposure to asbestos dust if 1t were
properly used?

A T don't get that.

Q Down to a non-hazardous level?
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READING CONTINUED:

)

1205

¥

PAGE NG, HlID
There are respirators that will do that.
I can't speak in general terms for all respirators
but there are respirators that are made that will
do that.
MR, WELLER: All right, I won't

offer the next four lines from 7 to 11.

A1l right, Doctor, has the Bureau of Mines
until recently recognized asbestos fibers as
being anything but dust?

Ko, they have not singles fthem cut for
special consideration.

A1l right, when did you start singling asbestes
dust out?

Within the last five years.

Within the last five years?

And I have been developing tests methods for
testing for asbestos dust.

Now with the use of dust collectors, suction
fans and so on, will that reduce the exposure?

Very definitely it will.

In some instances these have been in use

for a considerable period of time in industry,

have they not?
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87 "l a Yes.
21l a Isn't the main recommendation today, so far

as asbestos dust is concerned and the asbestos
industry to reduce the exposure to dust by good
housekeeping and by the use of suction equipment
and exhsust equipment and the use of masks,
respiratory masks?

A Yes, sir, a combination of these devices.,

There are a variety of approaches, depending

10
upon the situation.

n
Q Now have there been some tests in the United

12
States in regard to the general public that the

- 13
average individual will show some particles of

N asbestos in his lungs?
N A Yes, it has been shown in a number of places
¢ since about 1962 or 1963 that asbestos bodies
v and asbestos fibers can be found in many lungs.
N Dr. Gross has found ninety-nine percent of the
? lungs he examined in Pittsburgh, and Dr. Selikoff

20
says he finds fibers in practically every one,
21
but these are generally in very small numbers
22
in the general public.
23

Q@ Doctor, in your oplnion, based on your
24

knowledge in this field is 1t each exposure %o
25
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88 ' asbestos dust that will cause asbesbtosis?
Z2 A Obviously not or we would all have what
3 you call asbestosis.
4 Q TIs it each exposure to asbestos dust thatb
3 will cause mesothelioma?
61l A Certainly not.
1l e Or chest cancer?
5 a Certainly not. There is some relation betweefh
? dosage and other factors.
¢ Q Actually your research will show that a lot
: of workers who have engaged in this field of
12 endeavor over a long period of years have nelther
E asbegtoslsnor mesothelioma?
h Certainly.
"l a A good percentage?
Al a Certainly.
v Q Now is there any way on earth that you could
' sit here today, and considering that there are
v eleven alleged manufacturers of products contain-
% ing asbestos with which a man has aglleged in which
2 he worked beginning thirty-five years priors to
> 1970, and that in 1970 1t 1s alleged that he had
» developed asbestosis and that he developed
“ mesothelicma, now taking those facts, is there any
25
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1208 eace no. HUH
way in the world that you can sit here and tell

us with any reasonable degree of medicael certainty
when this man got an eXxposure which caused or
produced his ashestosis?

The answer 1s no.

Is there any way you can sit here and tell us
with any degree of medical cerfainty which
exposure or exposures has caused or produced
the mesothelioma?

The answer 1is no.

Doctor, isn't it enbirely probably thatthe
man could have worked with the product on some
job where he had a minimal exposure to dust and
that it caused no harm whatsoever to him?

In a relative sense or use of the word I woulf
say no, there would certainly be some that had
no detectability exactly in terms of total outcome
put I wouldn't be able to distinguish those here.

You wouldn't be able to distinguish those
here?

No.

So actually, if you were trying to pick out,
out of the eleven products or eleven manufacturers

and some instances where the product may have keen
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used once g day and without reference to time,
would 1t just be bold speculation to say which
product did cause or did not cause any injury
or damage?

It would be bold speculation.

Doctor, dees the mere finding of asbestos
fibers in the lungs indicate that a man has
disability?

No.

Deoes 1t indicate that he has asbestosgis?

No, not in itself, it does not.

All right, Docter, how old are you?

I was born in 1912. Let's see, that would
make me -~-

Fifty-eight, wouldn't it?

fifty-nine.

Fifty-nine, depending on the month?

Fifty-nine.

Fifty-nine, all right, and how long have
you been licensed To practice medicine?

I graduated from medical school in 1934, and
T was licensed immedistely in Virginia in 1934,
put since I was 1in Government service I did not

take my formal state license board until T went to
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21 1 A o
California in 1943,
2
Q So, Doctor,; you have been engaged in research
3
4
A I practiced medicine in the Public Health
5
Service but being with The Government I did not
6
have To have a formal state license.
7
MR, WELLER: All right. I believe
8
I have got a 1ittle redirect, haven'!t
9
- I?
10
MR, PATE: Page 104, I believe.
1
MR. WELLER: Yes.
12
READING CONTINUED:
- 13
Q I have two questions. Doctor, before 1960
14
was it not recognized in industry and by The
15
Public Health Service and by the unicns that the
16
threshold limit value for dust containing asbestos
17
was filve mlllion particles per cubic foot of
18
alr?
19
A That was the threshold limit value.
20
Q A1l right, and as long as the threshold
21
limit value was kept within those limits it was
22
considered to be reasonably safe for workers,
23
wasn't 1t?
24
25 A The answer is yes to that.
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, PAGE NO. 51{.8
| 9 ] Q And 211 of the research that had been done,

including your paper, up through 1968, showed
that asbestos insulation workers on an average
were not subjected to dust counts in excess of
five million particles per cubic fcot of alr?
A They were not subjected to average exposure.
Q A1l right, in your research on the Pacific
coast with the contractors and the asbestos

union, didn't you find that some of them used

10
dust collecting equipment in their fabricating

n
shops, and that some of them used respirators,

12
some of the men?

13
A Some of them used Them and some didn't.

14
Some provided respirators and some of the respiratprs

15
were worn and some of the respirators weren't
16
worn.
17
Q The mere fact 1n your report that you
18
tested the dust counts and what you reported
19
didn't mean --
20
(PAUSE)
21
Q Did it mean where dust collecting equipment
22
was used and the men were wearing masks that they
23
were subjected to these exposures?
24

A Ventilation was in place and the effect of
25
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that ventilation would have been reflected in
lowering these counts, but if a respirator

was belng handled well, and that's basically

g poor substitute, 1%t would not be reflected in
this count, the man's actual exposure would
have been less.

MR. WELLER: I believe that's all.
I want to offer later the two exhibits
of the threshecld limit value bub I will
do that later.

THE COURT: Anything else?

MR. STEPHENSON: Your Honor, I would
like to reoffer now a certain excerpt
from Dr. Cooper's article.

THE COURT: All right.

MR, WELLER: This 1is summary, Mr.
Stephenson?

MR. STEPHENSON: No, I will be
reading directly.

I am reading from --

MR, WELLER: Your Honor, I am
asking for the title of the article
so that I can find 1t.

MR. STEPHENSON: The Evaluation
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o | pace no. 550
and Control of Asbestos Exposure In the Insulating
i Trade.
’ MR. WELLER: What is the -- You
) have got two articles there.
: MR. STEPHENSON: Dr. Clark Cooper
‘ and Leroy Balzer.
’ Page 15, talking about asbestos and
2 whether or not there should be a substitute.
. "Unless it can be shown that asbestos
o cannot be used safely abandonment or
1 prohibiting it would ke a drastic
- 12 recommendation. In our opinion effcrts
y to use 1t safely have not yet been
. vigorously tried.”
6 Golng on down the same page.
- MR. DUNCAN: That is 15. It is
" obliterated on my copy. I can't fell
. the page number. I think it is 15.
20 MR. STEPHENSON: Let me check the
. previous page. HNo, 1t must be 13.
" Last paragraph. "Personal
03 respiratory protecticn is an important
2 ad junct to other measures. Present
25 masks are not worn regularly even when
JERRY T. BLOXOM EASTERN DISTRICT OF TEXAS
T eniwon, exas
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provided because they are hot, uncom-
fortable, increase the effort of breath-
ing and interfere with ccocmmunication.
Many filter materisls dispute this high
resistance do not adquately filter out
fibrous material. Resgearch leading to
the development of better fitting, low
resistance, Ciber removing masks is

imperative. In some sifuations the

10
insulating workers may have to depend

1
upon a suppliled alr system, but because

® of the need for hoses and compressors
ﬂ N its usefulness is limited. Personal
B air supplied respirators with their
N own power units would be more versatile

¢ and could be used for scome articularly
" dusty exposure such as tearing out aboard
’ ship."
19
Second paragraph on that page.
* "Changing work practices offers great
” petential, examples include incresgsed
“ use of properly designed pre-molded
i and cut fittings, fthe use of water
zz sprays to wet material before cutting,
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the enclosed mixing of mud, the use of
industrial vacuum cleaners for cleaning
up and when tearing ocut. It 1s believed
that a comblnaticn of all the foregoing
properly planned and tailored to meet
the different requirements of the many
and varied jobs the insulator must
do could drastically reduce his exposure
It would also protect the members of
many other trades who work néar the
insulator and who are subject over the
years to dust created and disbursed
through construction cites. The
patern of incidents of asbestosls and
the nearly eight fcold ratic between
observed death from cancer of the lung
and pleural and the number expected
are in general agreement with other
studies of insulsating workers.

Though Selikoff and others found
5.8 times the expected number of
respiratory cancer deaths in Clinfield
and others 8.4 times. Quite similar

to our findings of 7.9."
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Then skipping to the middle of
the page.
"Fiber counts were on the average
between 2 and 10 fibers per cubic
centimeter, nevertheless, there was
evidence as pointed out, for both
asbestosis and excessive tumor incidents
The possible explanations are, cne,
exposure in the past were much nigher,
Two, the peak dust in fiber counbis are
more important than averages. Three,
there are substances present in insulat-
ing material which augment the asbestos
effect. Four, our present permissible
levels are too high and, five, the ship-
yard exposure during the period 1640
and 1945 being largely amosite and
continued at rather high levels over
several years may be major contributors
to the present situation.
And then, Your Honor, there are
these tables which I have made reference
to before in the back but I won't

re-read them if it is all rignht.
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03 | 12117 | es vo. 5504
THE CQOURT: Anything further in
2 coennectlon with the deposition of Dr.
3 Ccoper?
4 MR, WELLER: Your Honor, could we
5 reserve the right to read cther portions
6 of 1t, of Dr. Cooper, at a later date,
7 at a later time in the trial?
8 THE COURT: All right.
7 Ladies and Gentlemen of the Jury,
¢ the Court 1is going_to stand in recess
" now and I am wondering if we could returg
12 at one. Would that work a hardship on
B B anyone, rather than waiting until 1:30.
“ |l (w0 RESPONSE)
" THE COURT: I sssume that will be
6 all right then. We will stand in recess
v until 1:00 co'clock, and please return
" at that time.
-}9 THE MARSHAL: Everyone rise,
.20
please.
! REPORTER!'S NOTE: Whereupon, at
. this time the morning recess was Taken
a and resumed for the afternoon session
“ at 1:00 o'clock p.m.
25
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eace no. D55
% ' || AFTERNOON SESSION
i 2 || SEPTEMBER 23, 1971
3
) THE COURT: Please be secated.
’ Mr. Stepnenson, who do you have nsxt?
¢ MR. STEPHENSON: Your Honor, I have
’ summary of a depesition I would like to
° read.
’ THE COURT: All right.
° MR. STEPHENSON: This is a summary
" which I prepared of the original
N deposition of Mr. Paul E. Petrofsky.
: * The oral deposition of Mr. Petrofsky
" was taken by the Defendant. Mr., Petrofsky
N is employed as President of The Aber
N Company in Houston. Aber Company 1s an
7 insulation contractor. Mr. Petrofsky
* has been with the Aber Company for 21
N years, and the company hasrbeen in the
” insulation contracting business for
’ the same length of time.
“ Quoting from page 8 of his depositipn,
“ the question was:
z: SUMMARY OF ORAL DEPOSITION OF PAUL E. PETROFSKY
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100 1 "
Q Mr. Petrofsky, can you tell us when

you first became aware of any problem of

insulabion workers in your business contract-

v

ing an occupational disease called asbestosis
A The first time I heard the terminology,
gs I recall, was in the Tomplalt cage that
was filled some three or four years ago.
Q Was this the first knowledge you had

of this as an occupational disease?
° A As it registered with me. If there
: was anything other than that, then it is
N passing verblage, I never heard the term
N really applled previocus to that.

) Q We are concerned here today with at

N least two claimants, one is S. R. Potter
¢ and the other is Clarence Borel. Do you

"’ know whether or not these men have ever

’ worked for your company?

? A T checked our reccrds, which baslcally
N only go back five years, we retain records
! through five years, but we did have some
zz quarterly reports on both these people.

y Pobter was in the last quarter of '23, as
25 T recgll, approximately $200 in wages, and
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101 1
Borel was in the first quarter of !4, with

approximately $2,000 wages. That's all I
have showing they were cmployed by us.”
MR, STEPHENSON: Then his answer
on page 9, line 22:
READING CONTINUED:

"A Respirators that are available are still
the same that we have had for gquite some
number of years, that has been made

N avallalabe, and they are the paper type cup
! mask.,"
12
MR. STEPHENSON: Page 10, Line 1Y4:
: READING CONTINUED:

"Q You have noticed that within the last

14

15
few years The manufacturers have been putbing| .
16

2 warning on the bags containing asbestos?
17
A Yes, sir, there's been some since the
18

: Tomplait case, particularly, I'm sure that
9

there were several of Them put different
20

data on thelr bags, I haven't particularly
21 ~

read them, each one of them, to see what they
22 ,

’3 say, but each one of fthem have called 1t

o to our attention to some degree since then.

25 Q Have you also received some literature
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from the Naticnal Contractors Asscciztion

102 1

with respect to dust prevention and safety
with respect to this particular problem?
A Yes, we have,
Q And when has that been?
It originated approximately a year and
a half ago. I believe, baslically, Johns-
Manville and the International Assoclation

of Asbestos Workers have employed a Dr.
10
Selikoff, who has done some basic work into
1
This asbestosis problem, and we were advised

of their findings.
13

Q What particular safety measures have
14

been suggested by the National Contractors
15

Association, can you tell us?
16

A Basically it is more in setfing up ocur
17

funds to investigate this furbher, to see
18

] what additional safety factors we can install
9

that would aveld tThis problem. The only

z? direct Pecgmmendation, the only thing that
”s has come out, I believe, 1s in New York,
” they have stopped the spraying of asbestos,
” primarily 1n buildings for fireproofing.
25 That has been the prime idea so far that I
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103 ] PAGE NO. 559
have seen come out of this program."
2 MR. STEPHENSON: Then questioning
’ by me on cress examinafion. Page 12,
) Line 18. |
; READING CONTINUED:
° "Q Are you famlliar with the fact that the
’ manufacturers of asbestos are trying %o say
8 that it's the contractor groups that are
: at fault for these men getting asbestosis?
| Am I aware of that? DNo, sir.
! Q Well, I'11 tell you that right now,
B :: because I think you should be aware of 1it,
y Has any manufacturer of asbestos insulating
s products ever sent you any material as to
y how to safely apply their product?’
7 MR. WELLER: If the Court please,
8 I object to this because the manufacturer
o was not identified and because the
20 witness has not said that he dealth
. with each and every one of the manu-
2 facturers in this case. Therefore,
2 it is too vague znd indefinite to be
o4 applicable to any particular defendant.
95 THE COURT: GCbjection overruled.
JERRY T, BLOXOM OFFICIAL COURT REFORTER SASTERN DleTRICT OF TeXAS
T penumon, TexAs
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READING CONTINUED
BY MR. STEPHENSON:

”A

1223 oxoe wo. 560

They have basicéally sent us specificatliops
as to how to apply their products.

I don't mean as to the structural
nature, but how to apply fTheir products
with safefy to themselves.

No, sir, not to my knowledge.

And in the twenty-odd years you have
been in the business have you ever been
contacted by Pittsburgh Corning Corporation,
Unarco Industries, Eagle-Pitcher Corporation,
Fibreboard Paper Products Corporation, which
is commonly called Pabco, I'm sure you have
heard of Pabco, Johns-Manville Corporation,
Ruberoid Corporation, Armstrong Cork
Corporation, Philip Carey Corporation,
Combustion Engineering, R. & I. Refractory,
and Standard Asbestos Manufacturing and
Insulating Company, finally Owens-Corning
Fiberglas Company, have any of those
manufacturers or distributors of asbestos
insulating material ever advised you of the
dangerous nature to your workers 1f they

breathe this ashbestos dust and fiber?
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105 ! MR. WELLER: If th ﬁﬂnc%ﬁ

. : e Court please,

2 we object to this because 1t hasn't

3 been shown that there was any business

4 relationship between the Aber Company

5 and any one of fThese defendants.

6 THE COURT: ObJection overruled.

7 MR. STEPHENSON: His answer to

that was:
% || READING CONTINUED:
10 "A No, sir.

" Q Are you familiar with the fact that now

12 one manufacturer, perhaps, is putting his

13 asbestos cement in plastic bags, with a

14 garden hose attachment, so that the water

12 can be mixed and kneaded with the cement
¢ to reduce the dust?
v A I have never seen any of 1t.
¢ Q Are you aware that there 1s such a
" thing as I mentioned?
2 A No, sir. I am aware that they were try-
2 ing this, with Dr. Sellkeff, but as far
2 as ever seeing any of 1if, or 1t being made
» available I don't know.
# Q Can we safely say, then, that, so far
25
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105 ‘ PAGE N0.562
as Tthe insulating contractors are concerned,
2 the cement is still mixed in the old box,
3 with water and a shovel?
4 A Right.
5 Q What is the normal way of putting pipe
6 s N7
covering on
7 A Qur standard way is twofcld. One is
8 with a tle wire, or use bands.
! Q When you use tie wire and bands 1s
1 L ) - .
0 it necessary to hit them with a hammer?
" A Where you twist 1t, tighten it up with
12
a mallet.
- 13 . .
Q And what precaultions, if any, are taken
14 . .
to keep such worker from inhaling asbestos
15
dust?
16 .
A None other than the resplirator.
17 .
Q Have you ever used a resplrator?
18
A Have 17
19
Q Yes.
20
A Personally?
21
Q Yes.
22 . _
A No, sir.
23 .
Q I'm sure you have been on many jobs
24
where asbestos work was being deone, insulatiop
25
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1 . . o
107 was being carried out, haven't you?
2 .
A Yes, sir.
3 L] L]
Why is it you never wore a mask?
4 s 2
Well, basically, I never felt the need
5
to.
6
Well, why nct, Mr. Petrofsky?
7 . .
No more so than I would walking ocutside.
8 .
I don't wear a mask in downtown Houston
9 _ .
because of The smog. I mean, I just wouldn't
10
have thought about 1t being something worth-
1k
wnile to do..
12 .
Q That is, until the Tomplaill case, I
- 13
believe you said?
14
A Pardon?
15
Q Until the Tomplalt case?
16
A No, I sald that was the first time I
17 |
became aware of such a thing as asbestosis,
18
Q Since you have became aware of asbestosig
19
in the Tomplait case have you worn a respiratpr
20
on the job?
21
A No, sir.
22
Q Wny is that?
23
i\ I still don't feel the need to.
24
Q Why don't you?
25
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108 1
A Basically, I have nothing that tells
2
me, definitely, that I'm golng to have
3
asbestosis. Secondly, 1f I did, I have
4
nothing to tell me what kind of respirator
5
I'd have to wear that would do any good,
6
in the second place.
7
Q Is 1t true that, generally, asbestos
8
insulation contractors, such as your Iirm,
9
will get material from various manufacturers,
10
particularly if they run out?
n
A That's true.
12
1
- 13 <
MR. WELLER: If the Court please,
14
1 I object to that. It is speculative
5
6 as to the use of any particular product
. manufactured by any particular manu-
facturer.
18
19 THE COURT: Objection overruled.
20 MR. STEPHENSON: He said, "That's
true."
21
” READING CONTINUED:
0 "Q And you trade around materials some,
24 one concern 1is doing work, runs cut of
25 material, you happen to have some of the
JERRY T. BLOXOM EASTERN DISTRICT OF TEXAS
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109 ! materials, he can get 1t from you, and
2 vice versa?
3 A Occasionally it can happen. If your
4 foremen are sc well acquainted, and you
3 are both on the same Job, ordinarily you don'f
6 (sic) buy 1t out of each other's stock if you run
7 out.
8 Q Are you familiar with the Pittsburgh
’ Corning Corporation?
10 A Yes, sir.
a Q Do you buy their materials from time
12 to time?
1 A Yes, sir.
1 Q That 1s, asbestos materials?
= A We also buy their foam and siliculose.
'6 Q And Unarco Industries, do you buy
v thelr products?
'® A We were distributors for them prior
" to their selling their Unibestos Division
2 to Pittsburgh Corning.”
2 ~ MR. STEPHENSON: And I am omitting
“ the next reference to Eagle-Picher.
» READING CONTINUED:
“ "Q What about Johns-Manville Products
25
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110 i
Corporation?
2 »
A Yes, sir.
3 -
Q Ruberoid Company?
4 -
A Yes, sir.
5 »
Q@ Philip Carey Corporation?
6 * il
A Yes, sir.
7 -
MR. STEPHENSON: Let's see,.
8
Skipping to page 9, the third line,
9
ne.
10
READING CONTINUED:
1
"Q And Qwens-Corning Fiberglas Corporation?
12
A Yes, gir.
- 13
Q A11 those that you said you have used
14
their products, sre they widely-used products
15
in thls area, Southeast Texas?
16
A Yes.
17
Q Has there been any notice given through
18
the contractors association to the workers
19
of the dangercus nature of breathing asbestosf
20
A Some of the individual asscciations,
21
themselves, I doubt whether there has been.
22
There has been publicafions through The
23
Asbestos Workers Journal which has publiclized
24
their working with the International Contractprs
25
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1 Association about the hazardous nature
2 of the asbestos.
3 And that has been in about 19597
4 Yes, sir,
3 Prior to 1959 was there any notice
6 given to the workers, at all, that you
7 o 2
know cf, of the dangercus nature of breath-
8 .
ing asbesgtos?
9
10 )
MR. WELLER: Was going to the
R
workers.,
12 : .
MR. STEPHENSON: Going to the
- 13 .
workers. Thank you.
14 _
READING CONTINUED:
15
"-- a%t all, that you know of, of the
16
dangerous nature of breathing asbestos?
17
Not to my knowledge.
18
Have you as president of the Aber
19
Company done anything at all to safeguard
20
the worker from breathing asbestos dust
21
since these warningzs have been posted on
22
boxes?
23 )
I don't know that you would say since
24
a the warnings have been posted on the boXes,
25
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we have provided more ventilation, I would
say, than we would st one time. But our
problem with this 1s when we start doing
this at the job site we are blowing the
dust in some other person's face in another
area, so we have been a 1little bit restricted
as a contractor, just what we can do in this
matter.

Do you know of anybody ever coming out
tc any of the Jjobs that you have been on and

making a dust count tc see how the asbestos

insulation material is affecting -- is poliut
ing the air?

No.,, sir.

Have you ever hesrd of anybody making
a dust count of any kind?

No, sir.

You mentioned some resplrators other
than the paper respirator, would you describe
that more in detall?

I assume this is like this approved
by the U. S. Bureau of Mines.

And why do you feel that the workers

~J

would not use this particular type respilrator
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FAGE NO. 569

Well, of course, wearing a respirator
is in some degree something like wearing
goggles, a man has vo be a 1ittle careful
with either one, To not endanger his life
with something other then what he 1s trylng
to protect himself from. Some of The people
I would rather imagine wouldn't want to use
a heavy type respirator that's always slipping
down and spending half fTheir time pushing
it back in place, and you might fall off the
scaffold., The same way with goggles, if you
start sweating and fogging up your glasses,
you don't 1like it., It's good to protect
your eyes, but it doesn't protect his life
very much sometimes.

Can we wind up by saying that the
safeguards in use in 1971 by the contractor
groups to keep workers from inhaling asbestos
are substantially the same safeguards which
were in use when you started in the business?

With the exception of more ventilation,
T would say. I think everyone is more
conscious of more ventilation. Other than

that I would say basically the same."
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114 ! MR. STEPHESON: That's all.
2 THE COURT: Mr. Weller, do you
3 have any portiocns of the deposition?
4 MR. WELLER: Yes, sir. I offer
3 from the same summary prepared by lr.
8 Stephenson parts of which he omitted
7 beginning at page 25, line 7.
® || rREADING
o || BY MR. WELLER:
10 "Q Are you familiar with Eagle-Picher
1 Industries?
12 A Yes, sir.
13 Q Do you buy materials from them from
14 time To Time?
15 A We haven't in recent years.
16 Q Well, in early years, whatever point
17 of time?
18 A In the '50's we bought some materials
19 from them.
20 Q Standard Asbestos? They make a material
21 called Simco, Simco No. 9, Simco 55, Simco
22 Weathercoat, Aercsel Pipe Covering.
23 A Aerosel Pipe Covering?
24 @ Yes.
25 A It's possible, if it was it was in the
JERRY T, BLOXOM EASTERN DISTRICT OF TEXAS
- OFFICIAL COURT REPORTER
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pace noD (1
early '50!s."
MR, WELLER: Then I have a summary
prepared by the defendant.
SUMMARY OF ORAL DEPOSITION OF PAUL E. PETROFSKY

READING
BY MR. WEBLLER:

Mr. Petrofsky has been with the
Aber Cdmpany for 21 years, and has
spent the same amount of time in the
insulation contracting business.

He was asked To describe the
safety devices and appliances utilized
by insulation contractors with respect
To dust preventlon to which he answered
that ventilation facilities were provided
by fans, even in cpen air shops, as
far as 1t is open on the job. In
addition, his company supplies the paper
Type respirators to the men and it is
his Testimony that in some places they
wear them, some they do not.

He stated that that is aboul all
that his company does to keep the dust

away.
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1%3% PAGE NO. 572
With respect to a dust collecting system

he stated that dust collecting systems
were used in some shops, for example,
in the Aber Shop in Houston, Aber
Company Shop in Houston, but this was
principally for foam glass material,
not an asbestos type material.

He testified that scme of his
company shops are temporary shops at
the job site, and That ninety per cent
of the time fans would be the ventilating

A= 2

gource on the Jjob site. This 1igs
basically the uniform practice through-
out the years and has nct changed sven
in the last lew years.

He stated that he heard the
terminology with respect to the disease
of asbestosis in the Tomplalt case.

Mr. Petrofsky stated that he did
not know what Jjobs Borel worked on or
what products were used on the Jobs,
but that on all the jobs there was
avallable a paper type cup mask or

respirator, as a resplrator.
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His company has never used any
material from Fibreboard Paper Products
Company, has never obtalned or used
material manufactured by Combusticn
Englneering Company.

On Cross Examination he was asked
1f Aber Company performed a job in 1958
at Jefferson Chemical Plant at Port Nechgs
but Mr. Petrofsky was unable to recall
any definite job, although his company
had had several jobs in that plant, nor
was he able to tegtify what products
were used at that time in 1958 on a
Jefferson Chemical job.

He was asked 1f the Aber Company
worked on a construction for TPA-Mobll
Chemical in Beaumont, Texas, in 1964
and he answeréd he did not recall that,
but that he was unable to recall what

materials were used.

[#2)

When asked if he purchased material
from Pittsburgh Cornlng, he answered
that his company had purchased some

ssbestos material as well as foam and
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siliculose.

He was asked if his company had
bought Unarco Industries! products and
he answered that his company was
distributors Tfor them prior to their
selling the Unibestos Division to
Pittsburgh Corning.

When asked about Eagle-Picher
Industries, he stated that his company
had not bought materials from‘them in
recent years, al least since the 50's.

When asked about Psbco materisails,
he stated that To his knowledge his
company never used the companies!
materials.

His company has not used any
materials from Armstrong Cork Company
cr from Armstrong Supply Company.

When asked 1f his company had
used materials from Standard Asbestos,
he answered that only Aercsel Pipe
Covering had been used by his company
in the early 50's.

His company had used the products
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race Ne. 5[5
119 1 of Cwens-Corning Fiberglas Corporation.
2 He stated thaf hils company had
3 received literature from the National
4 Contractors Assoclation with respect
5 to dust prevention and safety with
6 respect to such problems, this originated
2 approximately a year and a half ago.
8 It was his Testimony that Johns-
9 Manville and the International Assoclatign
10 of Asbestos Workers had employed Dr.
1 Selikoff who had done some basic work
9 in the asbestosis problem, and that the
- 13 Contractors Association was advised of
14 Dr. Selikoff's findings.
15 || (PAUSE)
16 He was asked if dust was created
17 in opening boxes of asbesbos insulating
18 materlal to which he answered that you
19 would not create any upon opening them.
20 He was shown Slide No. 3 which was
21 & paper mask and he could ldentify sayind,
22 this was the same type hisg company used.
23 He further stated that this slide deplcted
24 mixing cement indcors and it was not
25 normally done, it was usually mixed cut-
JERRY T, BLOXOM EASTERN DISTRICT OF TEXAS
OFFICIAL COURT REPORTER
T aeavion, Toxas
The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume Il Published by AsbestosClaims.Law

asbestosclaims.law/library/10244/121


https://asbestosclaims.law/library/10244/121

120

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1239 PAGE NOC. 576

doors.
In Slide No. UY he was asked if

this was a Typlcal scene where everythin

Uy

was contaminated with asbestos and he
stated that he did not recognize that
there, that the men were spraying
insulation on overhead joist, that his
company had never used that type of
application, that this was spraying
asbestos on a building and his company
does not do any bullding work.

Slide 5 which portrays the outside
column of a building, he stated this
was not the type of work that his
company did and he had never seen
asbestos sprayed on a colunn.

In Slide 6 he testified this
portrayed a man putting a pipe cover
over some pipes which was a typicsal
scene. He was asked whether or not
to put the bindings on the man would
have to hammer them in place. He
stated this is posgible, but the normal

way of putting pipe covering on was
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tel ' twofold, one is with a tile wire, and
2 The second is with bands after which
3 it is twisted and tightened up with a
4 mallet. 1In this connection the only
5 precautions which could be taken to
6 keep the worker from inhaling asbestos
7 dust was the use of a respirator.
8 And that's the end of this depositipn.
7 MR. STEPHENSON: I just have two
10 sentences in reply, Your Honor, if I
" may read it.
12 THE COURT: You may do it right
A There.
" MR. STEPHENSON: On page 30 of
'® Mr. Petrofsky's deposition the question
'8 was asked: "Does dust come up when you
v open boxes? Answer, On some you would
* and some you wouldn't. It would depend
v on how 1t was handled in shipment, I
? would say, to a great degree.
7 Question: In any event, in some
“ instances dust does come up simply
” when you open the box? Answer: It could
z: very well happen, yes."
JERRY T. BLOXOM EASTERN DISTRICT OF TEXAS
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THE COURT: All right. Who do you
have next?

MR. STEPHENSON: I have the
deposition, Your Honor, of Dr. --
of Jerome Sledlecki. This is done by
written interrcgatories, Your Honcr.
And there are only a few. And the
answers are very shortb.

THE COURT: Wnhat 1is the name of
the doctor?

MR, STEPHENSON: He 1s not a doctor|
I stand corrected. It is Jercme T.
Siedlecki, S-il-e¢-d-1~e-c-k-1., He is
the Assistant Director of the American
Medical Association, Chicago, Illinois.

He was questioned by me through a
court reporter in Chicage and after
being duly sworn testifled to the

followlng questicns:

INTERROGATORIES PROPOUNDED TO JEROME T, SIEDLECKI
1. |
"My name is Ward Stephenson and I am an
attorney representing the plaintiffs in these

cases. Please state your full name and address

JERRY T, BLOXOM EASTERN DISTRICT OF TEXAS
OFFICIAL COURT REPORTER
UNITED STATES DISTRICT COURT
BEAUMONT, TEXAS

The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume 11| Published by AsbestosClaims.Law

ACL Doc 10244 - Page 124 of 262

asbestosclaims.law/library/10244/124


https://asbestosclaims.law/library/10244/124

123 ,

10
n
12
13
14
15
16
17
18
19
20
21
22
23
24

25

The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume 11|
ACL Doc 10244 - Page 125 of 262

pace No. 59

to the court reporter.

ANSWER: Jerome T. Siedlecki, 535 North

Dearborn Street, Chicago, Illinois 60%501.
2.

Are you the Assistant Director of the Divisio
of Scientific Activities, Department of Occupation
Health, American Medical Association, 53%5 North
Dearborn Street, Chicggo, Illinols?

ANSWER: I am the Assistant Director of the
Department of Environmental, Public and Occupation
al Health which is in the Division of Scientific
Activities of the American Medical Associlation.

3.
Please state how long you have served in

this capacilty.

ANSWER: Approximately seven and a half yearsj

4,

Please state what your duties entail as
Assistant Director of the Division of Scientific
Activities, Department of Occupational Health.

ANSWER: My duties include research, informa-
tion retrieval and consultation with physicians
and others relating tc the technical and scientifi

aspects of occupational health; prepare articles

T

L]
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?21} ' and statements on the technical and scientific
aspects of occupational health feor publicaticn
in the various journalg of the American Medical
Association; maintain liason with other pro-
fessionzl organizations concerning the technical
and scientific aspects of occupational health,
and perform certain internal administrative duties
within the Bmerican Medical Association.

5.

Did you on or about November 19, 1970,

10

"
pursuant to my request send me a certain bibliography

12
on health effects of asbestosls?

13
ANSWER: Yes.

14

6.
Was this only a partial bibliography?

15

16
ANSWER: Yes.

17

-
[

"’ Would you please attach a copy of the
’ bibliography which you sent to me, marking in
® red pencil each reference which conterns 1ltselfl
z; in whcle or in part with asbestosis.

ANSWER: Yes, I will.

3.
Did you make this bibliography available to

23

24

25
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pace no. 581

Yes . "

MR. STEPHENSON: Your Honor, I

would 1like at this time to introcduc

[40]

the bibliography that I got by
a letter of request to Mr. Siedleckf
here and which I think contains
some 85 articles on asbestosis,
most of

to 19%8
THE COURT:

Them being written prior
that he referred to.
All right. Has
that been marked.
MR. STEPHENSON: Excuse me,
it hasn't been marked.
THE CLERK: That willl be Plaintifff's
7.

MR. STEPHENSON:

No.
Your Henor, I
would like to complete reading
the interrogatories. I have
eliminated all but about three or
four in the interest of time.

THE COURT: All right.
MR. STEPENSON: Continulng

reading interrogatories which
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I have started before,.

READING OF INTERROGATORIES CONTINUED
BY MR. STEPHENSON:

INTERROGATORY NO. 18

Does your company place any warning
signs on its asbestos products? If so, please
state exactly what the warning is, where it is
used, and when its use was first begun. If
your answer to this question is "Yes', then
please explain why your company uses such
warning notices.

The answer of Ruberoid Company was:
Approximately five years ago the company began
placing a warning on the packaging containing
calsilite. The warning states as follows:"

- MR. STEPHENSON: Your Honor, I
could read it but I think substantiates,
we have read to the jury before,
"CAUTION, This product contalns asbestos
fiber. Inhalation of asbestos in
excessive quantities over long'periods
of time may be harmful, If dust is
created when this product is handled,

avold breathing the dust. If adequate
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vehtilation control is not possible,
wear resplrators approved by the U.S.
Bureau of Mines for pneumoconiosis
producing dust."
Combustion Engineering --
THE COURT: I would suggest that
you make fthese orffers Jjust as they
are. If you think it is necessary to
read them to the jury later, you can
do so.
MR, STEPHENSON: All right, sir.
MR. PIPKIN: I am still objecting
I am not waiving -- still insisting
on my original objection made by the
defendant. They sald they woulh't
prosecute this case against this
defendant, this 1s evidence now and
I think he is estopped in offering --
THE COURT: Objection overruled.
MR. STEPHENSON: Your Honor, there
are two here that said no in answer
to this ingquiry. Philip Carey Corporatipn
said no, indicating they do not place

any warning. And Armstrong, likewise,
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)

. sald, No, we do not provide warnings.
And Pittsburgh said, Yes, they
did. And Fibreboard sald, Yes, since
1965 they did place warnings.
INTERROGATORY NO, 23

MR. TUCKER: Your Honor, are all
of the answers to these, Interrogatory
18 admitted in evidence?

THE COURT: Yes, and may be read
10

by any of the counsel that wishes to
1

read themn.
12

MR. TUCKER: Thank you.
13

MR. STEPHENSON: No. 23.
INTERROGATORY NO, 23

14

15

Does your company contribute any funds
16

to research concerning asbestos and its relation
17

to lung and larynx diseasse? If so, please state
18

the amount of money contributed, when and to whom,
19

attaching any report or reports from such in-

20

” dividual or organization to whom your funds were
contributed.

22

’ Pittsburgh answered: '"Yes." And

04 stated the amount of -- one of several companies

)5 supporting "Fibrous Dust Studies,” now in progress

JERRY T, BLOXOM EASTERN DISTRICT OF TEXAS
OFFICIAL COURT REPCRTER
UNITED STATES DISTRICT COURT
BEAUMONT, TEXAS

The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume 11| Published by AsbestosClaims.Law
ACL Doc 10244 - Page 130 of 262 asbestosclaims.law/library/10244/130


https://asbestosclaims.law/library/10244/130

1248
129 1 race no. 585
— at the Industrial Hygiene Foundation, and to
’ date has thus far supported this research by
’ the contribution of $40,000.00.
4 - Fibreboard --
: MR. WELLER: Just a minute, Your
‘ Honor. May I complete 1t --
7 MR. STEPHENSON: I will read the
i rest of 1%, Your Honor.
’ THE COURT: All right.
"’ READING CONTINUED:
! Pittsburgh Corning Corporation is
:: committed for further expendlitures in this
y connection. To date, no report or reports from
s the above-mentloned organization have been
6 prepared and submitted.
- Fibreboard Paper Products or Pabcols
18 answer was: Nobt directly.
9 Ruberoid's answer was: No direct
20 contributions of this type are made.
. Combustion's answer was: No.
09 And Philip Carey --
23 MR. STEPHENSON: It is rather
24 long, Your Honor, but I would like
95 to read the portion that I Think is
JERRY T. BLOXOM EASTERN DISTRICT OF TEXAS
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1 appropriate.
2 "It has not contributed to any research
3 concerning asbestosi& and its relation to lungs
4 and larynx disease,"
5 Armstrong Cork --
6 ME. ARNOLD: Why don!'t you read
7 it all?
8 MR. STEPHENSON: Which one, Philip
9 Carey?
10 MR. ARNOLD: Yes.
1 MR. STEPHENSON: All right, sir.
12 I will try to speed up my reading if
13 the Court wishes.
1 THE COURT: All right.
'> || BY MR. STEPHENSON:
6 "Philip Carey: Your Defendant objects and

v excepts to Interrogatory No. 23 for the reason thaf

)

'8 the same is irrelevant and immaterial to any issue

" in this action. Subject to the above and foregoin\é

20 objection and exception your defendant says tThat

2 it has not contributed to any --

2 THE COURT: That part you don't

# have to read. That part of it is

# not part of the answer.

25
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. MR. STEPHENSON: Well, sir --
2 THE COURT: In fact, it is irrelevahnt
3 and immaterial., That couldn't possibly
) be the answer.
° MR, STEPHENSON: I didn't think so,
6 Your Honor,
’ THE COURT: A1l right. Don't
’ anybody insist on that being read.
’ READING CONTINUED
10 BY MR. STEPHENSON:
1 Armstrong in answer to 2% lodged
12 certain objections and then said, "Defendant
- 13 answers That it has not directly made any such
14 contributions.
15 Johns~Manville --
16 MR. STEPHENSON: Johns-Manville
17 has g very long answer, Your Honor,
18 which 1% does say 1t has made some
19 contributions. It 1s ~--
20 THE COURT: If they wish to read
21 it they can later on.
22 MR, STEPHENSON: All right, sir.
23 Question No. 24:
24 TNTERROGATORY NC. 24
25 |
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Do you have  any labor inspectors or
anyone from your company whose job 1t is to go
to areas where your products are being used to
make a dust level count, and if so, please state
when your company started such procedure, the
purpose of it, and what action, if any, was taken
in response to your findings.

Ruberoid Company answered: No, but
see the Answer to Interrogatory No. 10.

Combustion Engineering said: See
Interrogatory No. 10.

Philip Carey sald: No. The areas in
which your defendant's products are applied are
on construction sites,.marine vessels and the
like, which are owned and controlled by others.

Armstrong sald: No.

Johns-Manville sald: Defendant has no
such Inspectors but Defendant does provide
services of an industrial hygienist to Dr. Selikofff
and Mt. Sinai Hospital in New York for the purpose
of making anironmental evaluations including
dust counts at the construction site where
thermal insulation products are being installed.

This service is beilng provided in conjunction
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13% 1 . . . s
Wwith the Joint scientific research program
2 being conducted by the ME. Sinal Environmental
3 Sclences! Laboratory, Johns-Manville Corporation
4 and the Heat and Frost Insulators and Asbestos
3 Workers Unlon.
¢ Pittsburgh Corning answered: No.
’ Fibrebeoard Products answered: No,
8
MR. WELLER: It says, See answer
9
to No. 10.
10
MR, DUNCAN: Your Honor, may I read
1
from Pittsburgh Corning's answer to
12
Interrogatory No. 23 in which it
13
refers to Interrogatory No, 10, T
14
weuld like To introduce the answer to
15
Interrcgatory No. 10,
16
THE COURT: You may at a later
17
vime.
18
MR. DUNCAKN: AT a later time, all
19 '
right.
20
MR, STEPHENSON: Interrogatory
21
No. 27.
22
INTERROGATORY NO. 27
23 .
If your answer to the preceding
24
Interrogatory No. 26 is "no', then please state
25
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whether or not you have familiarized yourselfl
with Dr. William H. Steward, Surgeon-General

of the United States, testifying before the
Committee mentioned above that probably three
and one~half million construction workers are
being exposed to asbestos dust in sddition to
those workers actually using the materisls con-

taining asbestos?

1253
PAGE NO. 590

MR. TUCKER: Your Honor, we object
to this interrogatory because 1t is
clearly based upon some assumption of
hearsay and testimony apparently given
was before some committee which wouldn't
make it admissible here, and there is
no showing also as to the date of any
such testimony.

THE COURT: You insist on 1t.

MR. STEPHENSON: No, sir, I do
not. |

THE COURT: All right. Objection
sustained.

The Court will call attention
tc this matter which the attorneys

will be concerned with. It appears to
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PAGE NO. 59 1
! me that a lot of the answers tTo the
2 interrogatories are in an argumentative
3 nature or the Court sometimes refers

to as being loaded. They are not

s in response or they are argumentative.
¢ The Court will not permit the reading
’ of it. I will let -- permit counsel

to answer the interrogatories briefly

and give some explanation, but not to

e the extent that it is too long

11

1/

or too argumentative, and not in responsg.

2 MR. STEPHENSON: Thank you, Your

- 13
Honor.

14
s || READING CONTINUED

BY MR. STEPHENSON:

14
INTERROGATORY NO. 31

17
"Please give the state of incorporation
18
of your company, the date it was organized, and
19

the domicile of your company at this time."

20
To which Ruberocid replied: Delaware

21

) April 26, 1929; New York is the domicile at this
2

time.

23

” Combustion Engineering was incorporated

- under the laws ot the State of Delaware, Octcber
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25, 1912, Wimsor, Connecticut is one of its
2 domicles.
3 Philip Carey organized, the state of
) Ohio, December 1, 1956, It is domiciled in the
° State of Onhio.
¢ Armstrong Cork Company was incorporated
’ in Pennsylvania in 1891, and still domiciled in
° Pennsylvania.
’ Johns-Manville Corporation was organized
N as Delagware Jchns-Manvile Corporatlion and
. incorporated in the State of Delaware, January
N 12, 1927. Its name was changed on January 108,
N 1927 to Johns-Manville Corpcoration of Delaware;
h and in May, 1932, its name was changed tc Johns-
N Manville Products Corporation.
¢ Pittsburgh Corning was organized in
" the State of Pennsylvania in the year 158% --
¢ THE COURT: Have you seen this
N or, just wanted to relieve the Jjuror
? of the exhibit. If you have seen 1t --
! if you haven'!t seen it then you may
zz pass 1t around.
I am scrry there, Mr. Hardy.
24 BY MR. STEPEHENSON:
. Pittsburgh was incorporated in the
JERRY T. BLOXOM EASTERN DISTRICT OF TEXAS
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' State of Pennsylvania, in the year 1883.
And Fibreboard Paper Products was
incorporated in the State of Delaware November
18, -- 19, 1917.
MR. WELLER: In San Francisco.
THE COURT: Sir?
MR. WELLZR: Domiciled in 3an
Francisco. He didn't read the full

instrument.

10
THE COURT: All right.

11
MR. STEPHENSON: Question No. 3%6.

12
INTERROGATORY NO, 36

Please state whether or not your

13

) company has had knowledge of any deaths or serious
N lung disease among your employees which has been
¢ attributed to the inhalation of asbestos dust
! or fibers. If so, please give the number, the
) name where known, and address of such person,
? together with the name and address of‘the doctor
z? who administered treatment tc such persons, 1if
” known.
23 To which Philip Carey answered; 1isting
” fourteen men with their addresses as requested

in the interrogatory, Your Honor.
25
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. To which Johns-Manville replied:
Defendant has had knowledge of deaths or serious
lung disecase among its employees which have been
attributed to the inhalation of dust or fibers
in extensive concentrations over long periocds
of time.
MR. STEPHENSON: Then goes on
with further explanation, Your Honor,

which we won't read at this time.
N Ruberoid Company names two men affected
! with this disease and giving their address.
’ Combustion's answer was: Not to the
: knowledge of this defendant.
) Armstrong said -- objects, but said
:: it has nc knowledge of death or lung disease

among their employees attributed inhalation of
17

asbestos dust or fibers.
18

Pittsburgh said there are no known cases
19 :

of death or serious lung disease.

2? Fibreboard Paper Products answered: Two
22 cases of lung disease 1n a manufacturing company
23 acquired by Fibreboard and give tThem Thelr

” names and posltion.

)5 INTERROGATORY NO. 43
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1 1
% MR. STEPHENSON: Interrogatory

No. % inguires:

Please give the total volume of szles
of products manufactured by your company and include,
if possible, the total amount of sales of products
of your company containing asbestos for each of
the years since 19¢0.

Ruberocld --

MR. TUCKER: We object to this as

N from volume sales and prices, 1t 1is
: immaterial and irrelevant in this case.
* THE COURT: Do you insist on
N this interrogatory?

14
MR. STEPHENSON: 1I'd 1like %o, Your

15
Honor. I think it .is material.
16
THE COURT: Is it rather lengthy?
17
MR. STEPHENSON: No, sir.
18
THE CQURT: All right. Objection
19 .
overruled.
20
READING CONTINUED
21 BY MR. STEPHENSON:

22 Ruberoid said they would furnish
23 copies of the reports, Your Honor, but I did --

24 do not have them.

25 Combustion Engineering repcrts
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a varying amount from two hundred sixty nine
million in 1920 to six hundred eighty eight
miliion five hundred and eighty nine thousand
in 19¢7.

Philip Carey reports sixty nine million
five hundred and sixty nine thousand in 1950 to
ninety six million six hundred and thirty nine
thousand in 19:8.

Armstrong Cork is ftwo hundred ninety
one milllon in 1960 to five hundred fifty two
million in 1959.

Johns-Manville 1s beginning at seventy
seven million in 19¢0 to two hundred sixty two
million in 1969.

And Pittsburgh, we do not find an
answer for them, nor Fibreboard Paper Products.

MR. WELLER: If the Court please,

I stated this Information is attached

to a part of the interrogatéries from

our 1947, 1948 answer report. Counsel
had coples of those reports.

MR. STEPHENSON: I did not have
copies of them, Your Honor, but I didn't

make an issue of 1it.
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= MR. TUCKER: Your Honor, there is
one correction on the Johns—Manville,
it shows cost gales and is not brcken
down because there was no way to bresk
it down as to sales from asbestos or
any obther material,

THE COURT: All right.

MR. TUCKER: The same for Armstrong

Cork, Your Hecnor.
° MR. STEPHENSON: Well, Your Honor,
! the next several interrogatories inguire
N as to which stabe of the United States
® have Workmen's Compensation laws.
) However, the year that they were enacted)
° Your Honor has taken judiclal knowledge
:: of the fact that states of the United

States first began to have Workmen's
18

: Compensation laws coverling the occupational
9 _

disease of asbestosis beginning in 1913

z? and continuing on down through the years
2 today. So, with that -- If I may just
- substitute that for this reading of

04 this I would like %to do that.

95 MR. WELLER: Your Honor, as part
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_ of that same offer, may we offer that
2 part which shows the Workmen's Com-
’ pensation law of Texas with reference
) to asbestosis which began in 194, as an
’ occupational disease?
° THE COURT: All right.
’ MR. STEPHENSON: I am on the
: second set of interrogatories now,
’ Your Honor. And I don't think they
N will be so very lengthy. No. 1.
: READING CONTINUED:
12 BY MR. STEPHENSON
13
SECOND SET OF INTERROGATORIES PROPOUNDED TO THE
) DEFENDANT
15
16 Have you ever advised those using
7 your products of your so-called threshold 1limits?
18 If you did, describe exactly how you advised
19 those using your products of such threshold limits.
20 To which Combustion Engineering answered|,
2 This Defendant has no so-called threshold 1limit
22 for its own or any product 1t manufactures or
2 sells.
24 Armstrong Cork Company says that the
25 threshold limit values referred to in our answer
JERRY T. BLOXOM EASTERN DISTRICT OF TEXAS
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in previous Interrogatory No., 35 published by

American Conference of Industrial Hygienists to wh
this defendant has not attempted to bring to
the attention of those using its products.

Fibreboard Corporation says among other
things, this Defendant has not advised insulation
contractors and those using its products of these
publications referring to the Governmental
Industrial Hygienists.

Ruberoid Company answered saying, fthis
Defendant does not have any so-called threshold
1limit of its own. And then stating other things,
but concluding, this defendant has not advised
insulation contractors and those using its
products of this -- of these publications.

MR. STEPHENSON: Pittsburgh Corning

Your Honor, has a lengthy answer which

I will omit.

READING CONTINUED:

Johns-Manville Corporation among other
things says, subject to the foregoing objectlons
Defendant has advised customers, both verbally
and in writing, concerning threshold limit values|

Philip Carey Corporation sald, We have

ich
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never specificglly advised those using our product
of any specific threshold 1limit on our products
in a formal way until our recent letter to
Industrial Insulators, Inc. of April 3, 1970.

MR. STEPHENSON: And the final
interrogatory is No. 5 of the second
set.

READING CONTINUED:
INTERROGATORY NO. 5
Has your company ever gone into the
field and seen, observed, or counted, or in any
way shown any interest in ascertaining how much
dust is created by the worker applylng your
products when he is in an enclosed area such
as g building, factory, room, or confined area?
And I requested a "yes" or "no" answer,
Armstrong Cork Company says, ho.
Combustion Engineering said that 1t
had determined one occasion in connecfion with
one of its preducts, representative of the defendar
went into the field to observe the amount of
dust created in connection with the use of sald
product being No. 12 insulating block.

Fibreboard Paper Corporation answered,
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no.

Ruberoid Corporatlon answered no.

Pittsburgh Corning Corporation answered
no.

Johns-Manville Products Corporation
answered yes.

And Philip Carey Corporation answered
yes,

MR. STEPHENSON: That is all I

10
have on those, Your Honor.

1
THE COURT: We will permlt any

12
of the attorneys for the defendants

- 13
to include any of the answers to tThe

14
requested admission, either those filed

15
by the Plaintiff or those filed by the

N Defendant when they offer their case
v in chief.
18
You may proceed.
? MR. STEPHENSON: Your Honor, it
? was my understanding from counsel that
3 this would not be necessary to go
i through these medlcal bills, that 1t
” would not be necessary to go through
z: each medical bill and item, but that

JERRY T, BLOXOM EASTERN DISTRICT OF TEXAS
OFFICIAL COURT REPORTER
UNITED STATES DISTRICT COURT
BEAUMONT, TEXAS

The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume 11| Published by AsbestosClaims.Law
ACL Doc 10244 - Page 147 of 262 asbestosclaims.law/library/10244/147


https://asbestosclaims.law/library/10244/147

10

T

12

13

14

15

16

17

18

19

20

21

22

22

24

25

65
12 PAGE NO. 602

L can read the total of the medical

bills for the various class of treatmentl.

MR, WELLER: If the Court pleases,
Your Honor, this 1s not correct and
counsel has Giscussed it fully with Mr.
Pate and mysell and we told him that if
he offered, he could offer the medical
bills and tThere would be no objection
to the manner of proof. And, now, Mr.
Pate has conferred with Mr. Stephenson
and I don't know what they are but he
agreed, made some agreement about that
he wouldn't contest certain bills.

Now that is the agreement that they are
to be offered in evidence.

MR. PATE: He has two statements
that I have gone over with Mr.
Stephenson's secretary and confirmed
that they are the correct amount. The
agreement 1s that he may offer those
two in evidence and we will not object
o them.

THE COURT: 1Is there anything --

any objection any of the medical expenss
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C1h7 contended for by the Plaintiff?

MR. PATE: ©Not the one he has
listed, Your Honor. I have gone over
them carefully and confirmed that they
are correct.

THE COURT: In view of the statement
’ made by Mr. Weller and Mr. Pate: which
I presume they are speaking for all
of the defendants, you need not offer
N Them unless you wish to.
; MR. STEPHENSON: We can stipulate

to it.

12

13
MR. PATE: We do stipulate, we
14
agreed that he could offer them in
15

evidence.
16

THE COURT: Do you contest them?
17

" MR. PATE: DNo, sir.

o THE COURT: Well, it would be a

matter for the Court to pass on, not

Z? a matter for the jury unless you offer

” evidence to the contrary.

23 MR. PATE: That was not our under-
” standing with Mr. Stephenson, Your Honor].
- We merely told him it would not be
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ﬂ148 ! necessary.
2 THE COURT: Perhaps you had better
3 offer them.
4 MR. STEPHENSON: Your Honor, at
5

this time I would like to offer medical
bills from Surgical Assoclates in the

amount of $350.00; from Memorial

8 Baptist Hospital in the amount of

’ $1,927.85; Gpoves Clinic, $79.00;

¢ Dr. Milton Self, $180.00; Dr. P. 0.

1 Jones, $182.50; Drs. Crager, Quick &
12 Pratt, $20.00; M. D. Anesthesia, $13%2.00|;
1 Herbert C. Allen, M.D., $20.00; James
1 E. Street, M.D., $50.00; St. Elizabeth
' Hospital, $1,019.96; Drs. Cox, Moody
1 & Harwell, $81.00; Clarence Borel,

" $538.79 for a total of $5,081.10 of

'8 that particular section.

" THE COURT: All right, it shall
2 be offered as Exiibit -~
2 THE CLERK: Plaintiff's No. 8.

“ MR. STEPHENSON: I should further
» like to offer the bills from Doctors
24 Hospital at Groves in the amount of

5
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$541.55; $5U4.15; $87.00, totaling
? $1,882.80. As well as the Memorial
: Baptist Hospital bill, Houston, Texas
¢ in the amount of $1,527.40. The bill
° of Dr. Richard X. Ricks, Houston,
° $6850.00. The bill of Dr. P. 0. Jones,
’ Houston, $170.00. The bill of Dr.
’ Kenneth R. Watkins, Groves, $272.00,
’ for a total of $4,702.20, which when
N added to the previocusly introduced
: bills comes to $9,783.7%0.
: THE COURT: Mark it as an exhibilt.
; THE CLERK: Plaintiff's No. 9.
) MR. STEPHENSON: Your Honor, may
"’ I introduce a deposition of Dr. Kenneth
¢ Ricks?
17
. THE COURT: You may proceed.
19 DR. RICHARD KENNETH RICKS
20 READING
’ BY MR. STEPHENSON:
2 QUESTION NO. .1:
”2 Plezsse state your name, residence and
0 place of business.
05 ANSWER:
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Richard Kenneth Ricks, ©1§ East Friar
2 Tuck, Housbton, Texas; SU3° Fannin, Houston, Texas.
’ QUESTION NO. 2:
) Please state your profession.
° ANSWER:
° Physician and surgeon.
’ QUESTION NO. 3:
’ Please state how long you have been
’ engaged in the practice of such profession.
N ANSWER :
: Twelve years.
? QUESTION NO. U4:
: Please state where you recelved your
) preliminary training.
N ANSWER:
:6 Baylor University College of Medicine,
1: 1954 to 1958.
. QUESTION NO. 5:
20 Please state where you recelved your
2 intern Training.
- ANSWER :
” Jefferson Davis Hospital, 1958, 159,
04 Houston, Texss.
s QUESTION NO. 6:
JERRY T, BLOXOM EASTERN DISTRICT OF TEXAS
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~ Please state what additional ftraining
2 you have had.
3 ANSWER:
4 Residency in General Surgery, 1959 to
> 1963, Baylor University College of Medicine.
¢ Affiliated Residency in Thoracic and Cardiovasculd
7
Surgery, 196% to 1964, Department of Surgery,
8
Baylor College of Medicine, Houston.
9
QUESTION NO. 7:
10
Please state whether or not your license
1
to practice medicine is on record in Harris
12
County, Texas.
B 13
ANSWER :
14
Yes, 1t 1is.
15
QUESTION NO. 38:
16
Do you practice medicine as a full-time
17
occupation?
18
ANSWER:
19
Yes.
20
QUESTION NO. 9:
21
Are you associated with any clinic or
22
medical group? If so, please state the name.
23
ANSWER:
24
7 I am assoclated with a surgical group,
25
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Surgical Associafes.
QUESTION NO, 10:

Do you belong To any professional societ
or grou? If so, please state which ones.
ANSWER:

Harris County Medical Sociely, Houston
Surgical Soclely, Texas Medical Soceity, American
Medical Association, American College of Surgeons,
American Board of Surgery, American Board of
Thoracic Surgery.

QUESTION NC. 11:

Do you practice in any field of medical
speciality? If so, please state in which speciall
you engage.

ANSWER:

Thoracic and Cardiovascular surgery.
QUESTION NO. 12:

If you have had any specialized medical
training please state what 1t is and where such
speclalized medical training was taken.

ANSWER:

This has been previously stated.
QUESTION NO, 13:

For the benefit of the jury, please

y

Ly
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state your age and the number of years you have
been actively engaged in the practice of medicine.
ANSWER:

I am Thirty-seven years old; twelve
years.

QUESTION NO. 14:

Have you ever written any articles,
concerning your field of specialty, given any
lectures, or received any special awards or
citations for service in your fileld of speclalty?
ANSWER:

Yes, a member of clinical faculty, Baylo
University College of Medicine; lecture to medicall
students and residents, and also teaching lectures
given to nursing services at Memorial Baptist
Hospital and St. Joseph's Hospital; published
gseveral articles pertaining to thoracic and
cardiovascular problems.

QUESTION NO. 15:

Please state where you are presently

residing and practicing medicine.
ANSWER: -
I am residing in Houston, Texas, and

gives his address.
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154 ‘ QUESTION NO. 16: e 610
J 2 Please state whether or not you have

3 ever had occasion To see and treat Clarence

4 Borel, deceased.

5 ANSWER:

6 Yes, I have.

7 QUESTION NO. 17:

8 Please state The first date that you

’ saw Clarence Borel.

' ANSWER :

" March 5, 1969 in Memorial Baptist

12 Hospital Central.

2 QUESTION NO. 18:

1 Please state the history given you by

' the patient.

'6 ANSWER:

v This fifty-six year old white male

'8 insulation worker had been in essentlally good

v health until approximately eight and a half weeks

# ago when he developed a tightness in hils chest

2 on the right, shortness of breath, and exertional

“ dyspnea. He went to his local physicial who

= thought the patient had congestive lungs and

* pneumonia and placed him on antibiotic medication.

25
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1 The x-rays apparently showed infiltrate in the

right lung, and, therefore, he was hospitalized

in Beaumont where he was seen in consultation, and
bronchoscopy performed. However, the patient

was told that the bronchoscopy was not satisfactory,
but that a biopsy was taken. The patient was
subsequently referred to Dr. Jones in Houston
and to Memorial Baptist Hospital. Since his

admission to the hospital the patient, has been

10
essentially afebrile; white counts have been nornmgll;

1
he continues to have a chronic cough; the right

12
chest has discomfort; and he is short of breath

13
on exertion. His sputum is productive of

14
approximately one to one and a half teaspoons

” clear mucoid material. He denies hemoptysis. He
¢ has been a moderately heavy smoker for many years.
7 He has worked around asbestos and other insulation
"’ materials for the past thirty-three years. In
N fact, his last job in Baybtown in November and
? December was placing asbestos insulation around
: 0il refinery pipes.

QUESTION NO. 19:

22

23
Please state the nature of the complainfis
24

) which the said Clarence Borel made to you at
5
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2 ANSWER:
Chest pain and shortness of breath.
¢ QUESTION N0, 20:

Please state what your medical examinatipn
consisted of, listing the tests and methods used
for examining the patient.

ANSWER:

The physical examinatlon at that time

10
consisted of thorough physical examination and

! review of previously obtalned chest x-rays and

12
laboratory data.

13
QUESTION NO, 21:

14
Please state your diagnosis of the

P patient's physical, mental or nervous conditicn
N at that time, basing your answers to this and all
v following question upon reasonable medical
" certainty. Include in your answer a description
N of paln which the patient has suffered, if any.

20
ANSWER:

! My impression at that time was that the

“ patient had a chronic and unresolved pneumonia

* with persistent pleural effusion with carcinoma

z: of the lung and acute and chronic asbestosis to
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be considered, also.
2 The patient complained of tightness
3 in his right chest both at rest and on exertion
¢ with assoclated shortness ¢f breath.
’ QUESTION HO. 22:
° Please state what your prognosis of the
’ patient!s physical, mental or nervous condition
° was at that time.
’ ANSWER:
N Prognosis at that time was guarded,
: depending upon ultimate diagnosis.
N QUESTION NO. 23:

: N If your examination of the patient consisted
B of making x-rays and 1 the x-rays were used 1n
N the formation of your medical opinion concerning
¢ the patient's condition, please state whether
7 or not these x-rays were taken under your general
’ direction and supervision.

? ANSWER:
20

X-rays had been previously made at
i Memorial Baptist Hospltal under the auspices
zz of Dr. P. O. Jones.
y QUESTION NO, 24:
25 If you have gald that you made x-rays
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ANSWER :
(Not applicable)
QUESTION NO. 25:

10
condition?

ANSWER :

11

12
Yes.

o i3
QUESTION NO. 26:

14
15

16
each occasion.

ANSWER:

17

18

19

20

21

22

23

24

25

and that you used them as a basis for any part
of your medical opinion concerning the patient,
please state what the x-ray findings were which

you considered in forming your medical opinion.

Did you have occasion later to see the

said Clarence Borel with reference To the same

Please state the number of occasions

and state with some detail what you found on

on March 7, 1969, I performed an ex-
ploratory thoracobomy right, with wedge re-section
of the right upper lobe and partial pleurectomy
of the right lung. I then followed him daily
in the hospital until his discharge on March 16,
1969, and subsequently saw the patient as an

out-patient on 25 March, 1969; 24 April, 1969;

pace No. G U
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22 August, 1969; and again on 9 February, 1970.

On that last occasion the patient was continuing
To complain of right side chest pain and shortness
of breath, and he was re-admitted to the hespital
by Dr. P. 0. Jones. X-rays at that time showed
parenchyma infiltrates in addition to pleural
densities previously seen.

On 11 February, 1970, I performed 2
bronchoscopy, right thoracotomy, right total
pleurectomy, and total pneumonectomy.

The pathalcgic dilagnosis in the first
operation on March 7, 1969, was ==

MR. WELLER: If the Court please,

I object To this because this 1s hearsayl

This is a report from some other physicipn

or doctor and not by this particular

doctor.
THE COURT: Objection overruled,

READING CONTINUED
BY MR, STEPHENSON:

The pathologic dlagnosis on 11 February,
1970, was malignant mesothelioma with mestastasis
to hilar left nodes and chronic asbestosis with
fibrosgis of right lung.
QUESTICN NO. 27:
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Please give the date of the last time
you saw the said Clarence Borel concerning this
condition.

ANSWER: |

I last saw Mr. Borel on Y March, 1970,
in my office as an out-patient.
QUESTION NO, 28:

Please state your diagnosis at that
time and likewlse give your prognosis as to the
said Clarence Borel's condition.

ANSWER:
At that time the patient was gtill

complaining of right chest wall paln in the ares

B

in his chest incision, and it was naot clear whethel
this was due to recurrent malignant mesothelioma
or to incisional pain.

Prognosis was extremely guarded as %o
any long term survival.
QUESTION NO. 29:

Did you perform any surgery on Clarence
Borel, or assist in any surgery on him? If so,
please describe this surgery in detail.
ANSWER :

Please see the question and answer abovel
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QUESTION NO., 30:
2
In your medical opinion, did Clarence
3
Borel suffer from mesothelioma?
4
ANSWER:
5
Yes.
6 -
QUESTION NO. 31:
7
Was this mesothelioma in the right lung?
8
ANSWER :
9
Yes, 1% was.
10
QUESTION NO. 32:
1
Is mesothelioma a form a cancer?
12
ANSWER :
13
Yes, 1t wes.
14
QUESTION KO. 3%3%:
15
Was 1t diffuse, or wide-gpread, about
16
: the body of Clarence Borel?
7
ANSWER :
18
- It was localized to the right chest
20 cavity, mediastinam, chest wall mediastinal Iymph
, nodes. There was no evidence of metastasis beyond
these areas.
22
2 QUESTION NO. 3k:
04 Did you perform & pulmonary function
y study on Clarence Borel? If so, please state the
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162 1281 nce wo. 618
! result of this study.
2 ANSWER :
3 No, I did not.
) QUESTION NO. 35:
’ Was the removal cof the patient's right
¢ lung a medical necessity?
’ ANSWER:
8 Yes, 1t was.
’ QUESTION NO. 36:
" Please state whether or not specimens
N of the patient's lung were submitted to a
2 pathologist for analysis?
P ANSWER:
" Yes, they were.
N QUESTION NO, 37:
N Please state whether or not this
v analysis revealed that the patient was suifering
K from asbestos.
? ANSWER:
20
Yes, 1t did.
i QUESTION NO. 33:
i Do you agree that the patient was
zj suffering from asbestosis?
ANSWER :

25
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1£3 .
Yes.
2
; QUESTION NO. 39:
. Please state whether or not the asbestos
; bodles were observed which had invaded the lung
Tissue.
6
, ANSWER :
8 Yes.
g QUESTION NO., LO:
10 MR. STEPHENSON: And we asked for
" a copy of his charges which we have
12 already introduced and that was reascnable.
1 That concludes that, Your Heonor, without
» going into his charges which have already
15 been placed in the record.
16 THE COQURT: All right.
17 MR. STEPHENSON: Your Honer, I
18 have summarized two additlonal medlcal
19 witnesses which I would like to put on
20 at this time.
21 THE COURT: All right.
22 MR. STEPHENSON: The first will
23 be the summary of the cral deposition
24 of Dr. Kenneth R. Watkins, and the next
25 will be a summary of the oral deposition
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‘ 1283 FAGE NO. 620

of Dr, P, 0. Jones.
THE COURT: Okay.
SUMMARY OF ORAL DEPOSITION OQOF DR. KENNETH WATKINS

MR. STEPHENSOW: Dr. Kenneth R.
Watkins! oral depositlon was Taken on
December 21, 1970 at Dr. Watkins' office

in Groves, Texas.

T

Dr. Watking stated that he graduate
from Kirksville College of Osteopathy
in 1951, in Missouri, and then he had
three years of college -- pre-med
training. He entered into the practice
of a Doctor of Osteopathy in 1951 and
has taken yearly postgraduate courses,
such as seminars, etc. He practices
in Groves, Texas. He 1s 52 years of
age and he is a licensed medical
practicioner in the State of Texas,
and his license 1s on record in
Jefferson County, Texas.

Dr, Watking testified that he
first started treating Clarence Borel
for chest problems on January 19, 1969.
He stated that Mr. Borel complained of
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PAGE NO. 621
pain in his right chest, productive

cough, dyspnea, and general weakness.
Dr. Watkins put him in the hospital

and gave him antlbiotics and positive
pressure and supportive therapy. Dr.
Watkins testified that x-rays were made
of Mr. Borel while he was hospitalized
and that he personally looked at the

X-rays, and he confirmed by locoking

10
at the x-rays that a wedge-like shape

1
existed in The right lung, in the lower

]2 L3 L 3
right chest, which 1s the lcwer right

13
lung field. He stated that this wedge-

" like shape was in his opinion elther
N pneumonitis or a possible tumor, and
N that it didn't respond to therapy so
i he referred Mr. Borel to Dr. Self, 2
"’ lung specialist in Beaumont.
’ He testified that Mr. Borel didn't

® get along too well with Dr. Self, and
! Mr. Borel's family requested that he

i see someone in Houston, and that the

” family knew of an internist who was a
z: friend of the family, and Mr. Borel was
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then transferred to Dr. P. 0. Jones
in Houston.

MR. WELLER: If the Court please,
T object to that testimony because it
1s hearsay, that he stated he followed
Mr. Borel's progress through the family
and through reports and telephone
conversation with Dr. Jones in Houston,
therefore, 1t would be hearsay.

THE COURT: Do you insist on it?

MR. STEPHENSON: No, sir, he
stated the whole paragraph so I don't
insist on 1%, Your Honor.

THE COURT: All right.

READING CONTINUED:

MR. STEPHENSON: Dr. Watkins
testified that Mr., Borel wasn't
getting any rellief from narcotics at
home, and that Dr. Watkins admitted
him into fThe hospital on March 20, 1970,
which was following his surgery in
Houston. On page 12, he said, "And I
have down here the daughter reported

that he had surgery in Houston and so --
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pace nNo.G 23
167 ! MR. WELLER: Thls is the same
2 thing I was objecting to before, all
3 through here the doctor's opinicn is

based upon telephone conversations and
what somebody else told him,

6 THE COURT: I think we will sustain
the objection.

8 MR. STEPHENSON: I will go on %o

the next paragraph, Your Honor.

10 READING CONTINUED:

! MR. STEPHENSON: Mr. Borel was in

12 the hospital for seven days in March,

. " 1970, and the course of treatment

a involved mostly supportive therapy of

' building up his blood and giving him

¢ just supportive therapy of vitamins,

v diet and trying to keep him comfortable.

® Dr. Watkins testified that Mr. Borel

19 ) .
was in quite a bit of paln and required

20 )
narcotics for the relief of the paln.

21
He next saw Mr. Borel on May 10,

22 .
1970, when he re-admitted him back in

23
the hospital. He testified that he

24
was in a terminal state of general

25
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debilitation from carcinomatosis, and
2 we now quote from Page 13:
’ "0 Did he subsequently expire?
4 A  Yes. The family requested that he
3 be dismissed on 5-29 to return
§ home. The patient, himself,
’ wished to return hom. He knew
’ he was going to die and he wanted
? to die at home.
0 Q Do you have the date That he finallly
! did expire?
2 i} I don't have the date that he
" expired, but I was out there.
" Q You were there, you say?
P Yes."
16
17 Dr. Watkins on Page 1Y stated ¢ons
18 cerning 'charges which have already
19 been inftroduced.
20 READING CONTINUED:
21 ~ MR. STEPHENSON: Dr. Watkins
22 testified from The beginning of the
23 Time when he first started treating
24 Mr. Borel for his chest condition, he
25 suffered a lot of pain, even more than
JERRY T, BLOXOM EASTERN DISTRICT OF TEXAS
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average. He stated that prior to

169 1

2 death, Mr. Borel was comatose the last
few days, and Just generalized
debilitation and weakness and a gradual
decline. He sald that everything was
done that could have been to preserve
his life, except getting him out of

the 1rritating factor. He sald that

"Of course that should have been done

10 |
years ago.

: Dr. Watlins states that the

12 .
operating surgeon from Houston reported p-

" Well, that is another --

b Dr. Watkins was asked aboubt tThe

15
history he obtalned from Mr. Borel

16
which led him to believe Mr. Borel

v had the disease of asbestosils, and
N he answered:
N "A Well, of course, he told me that
? he had been in the asbestos work
! and insulating work for thirty-thrge

22
years, and of course he had the
23
typlcal findings of one with the
24
asbestosis condition; dyspnea and
25
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Lo 1 loss of weight,

Q Cough?
Cough.

Q Did he have any clubbing of the
fingers or toes?

A No, I didn't notice that he did.

] Doctor, des 1t immediately place
you on suspicion when someone gives
a histcory of being an asbestos

10
worker and they have lung complaint

L92]

1
A Yes, sir.
12
Q Let's see, when did you go o
- 13
school, prior to 19537

A Yes., I graduated in '51.

14

N Q 151, excuse me. Were you taught

¢ about asbestosis in medical school?

"’ A Yes."

18

19 Dr. Watkins testified tThat Ir.

20 Borel had been a patient of hils for

21 a number of years, and he had never had

22 any serious chest or lung conditions

23 before the dates that he testified

24 about. He sald that Mr. Borel was a

25 cooperative patient during his last
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last sickness, and on Page 2L, he was

asked the following guestion:

Q He he been one to over-complain
or suffer Ifrom hypochondria?

A No, he was usually the ofther way
around., He would go as long as he
could. I knew he was a sick man
when he came in.

Q Did you feel when you gave him
narcotice for pain that he was
sincerely and honestly having pain?

A Yes, sir."

On cross-examination, Dr. Watkins
was requested by defense attorneys
to order that the x-rgys of Mr. Borel
taken at Doctors! Hospltal be released
énd filed with the Clerk in the United

States Disgtrict Court in Beaumont.

20 He testified that on Mr. Borells
2 admission to the hospital the first
2 time following surgery, he made the
23 diagnosis that Mr. Borel's cancer
24 was metastasized throughout his system.
25 On re-direct examination, beginning
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(PAUSE)

19291

PAGE No.628

on Page 37, Dr. Watkins was asked:

"Q Let me ask you one question, Docton
please: Regardless of all of this,
if you saw this and if you saw that
is it your medical opinion based on
a reascnable degree of medical
certalnty that Mr. Borel had
asbestosis?

A In my opinion, he had asbestosils.

Q Did you feel that his death was
brought zbout by carcinoma, secondg
to the infection of tThe fibrous
tissues caused by asbestosis?

A Yeg."

MR. STEPHENSCN: That concludes
this, Your Honor. Should I read the
next one --

MR, WELLER: If you will give me
a second. I may have a little cross

examination, but I am not sure.

MR. WELLER: The doctor said
that he stayed at Kirksville, Missourl
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173 1

for approximabtely four years and does
not hold nimself out as speclalizing
in the diagnosis of asbestosis.

As to any dquesticnable x-rays,
he says he relied on the interpretation
of the radiclogist whoe took tThem.
He saild that no history was given him
by Mr. Borel, that the patient had
trouble In coughing over a period of
"’ years. He also szld that the medical
! profession does not know the cause of
12

cancer. That he did not disgnose Borel
13

as having asbestosis as he has made

1
]: no studies of this disease.

y Dr. Watkins said that he had no

o history that Borel was a constant

" cigarette smoker and does not remember

- whether he did or did not smoke.

20 Assuming that Borel was a heavy or

- moderately heavy smoker for some 30

" or %2 years, he admltted that clgarettes
93 do have sn adverse effect upon a personlls
04 lungs, and has seen people who smoke

” cigarettes who have lung cancer. That
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y lung was not invelved.
17

s fourth of Boreltis lower right lung
19

20

21

”s to some infection.

23

24

25

129

smoking also contributes emphysema and
bronchiectasis, that Borel did have a
severe case cof emphysema.

Turning to X-rays, he sald that
no malignamey had been noted in the lungs
on the basis of the records of Memorial
Baptist Hespital in Houston on February
11, 1970 under report from Dr. Peter
Valdez and that this would indicate
fhat Borel had no malignancy at that
time. And that he was familiar with
the x-rays taken cn January 20, 1969
at Doctors! Hospital 1n Groves. And

that those revealed that Borel'ls left

effusion occupying approximately one-

field, as seen in the X-ray, could have
been caused by excessive smoking, but
probably if would have been secondary
That this could
also be caused by pneumonia and the
same thing would show up on the x-ray.

That Borel told him he had frequent

FAGE NO. 630

That the pleural
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175 1 chest x-rays over the years because

2 of his occupaticn. That except for

3 nis physical examinations and x-rays

4 he never made an individual diagnosis

5 of asbestoslis and personally never

6 made a diagnosis of asbestosis as to

7 Mr. Borel. That he personally never

8 made a diagnosis of cancer elther until

9 after he had known that Mr., Borel had

10 his operation and after there had bveen

11 such dlagnosis in Houston.

12 That he does not know the cause

13 | of cancer and that he does not know

14 what produced cancer in Mr., Borel.

15 That's the end of the proffer.

16 THE COURT: Ladies and Gentlemen

17 of the Jury, we are goling to stand 1in

18 recess until twenty minutes until

19 three by the clock in the courtroom,

20 that will be about seventeen or eighteen

21 minutes.

22 THE MARSHAL: Everyone rise, please|.

23

04 REPORTER'S NOTE: Whereupon, at

. this time a recess was %taken.
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SUMMARY OF ORAL DEPOSITION OF DR. LOUIS Ansﬁ%$%§%2

MR, STEPHENSON: Summary of the
oral deposition of Dr. Louls A. Mateo.
was taken January 22, 1971, at Memorial
Baptist Hospital in Houston, Texas.

Dr. Mateo stated that he is a
medical doctor and that he recelved
his medical training in the Unilversity
of Havana. He compléeted his formal

medical training in 1949. Following

10
that, he took formal training in

"
pathology from 1550 to 1954, he served

" g year of residency in 1960 here in
- N the Unlted States, and started the
B practice of medicine in the United
N States in 1951. Since 1961, he has
¢ practiced in the field of pathology,
7 which 1s the examination of tissue of
’ those removed from surgical cases, and
? autopsies, and clinical laboratory.

* Most of his work is referred by either
: clinicians of surgeons or general

:z practitioners. Most of the time his
y work in pathology regards the study

25 of specimens of tissue and would be
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READING CONTINUED:

was submitted and what you did to make your

1298
1 PAGE NO. 635

done without Dr. Mateo seeing the
patient.

Dr. Mateo's license to practice
medicine is on record in Harris County,
Texas.

He practices medicine as a full-
time occupation.

He testified that accoerding to
the records of Memorial Baptist Hospital
on or about March 7, 1969, he had occasi
to make tissue studies from Clarence
Borel. We now qucte from his deposition
beginning on Page 9, Line 5:

MR. WEBELLER: If the Court plesase,
we object to the answer on the grounds
that no proper predicate has been
1aid and that they were speculating
as to what area that specimen came
from, what area of the chest wall,

THE COURT: Objection overruled.

MR. STEPHENSON:

Would you please tell us what tissue
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1297 eace no. O3
patholeogy studies of this tissue?

Well, according to this record I recelvefl
five different specimens, which is usually
the case in lung cases, 1n cases of any
importance. It depends upon the region
from where the specimen is removed sc we
can identify those tissue from where they
were removed. According to this, I recelved
tissues submitted as hilar nodes, and a
second specimen, was, say, from the open
lobe of the lung, and then a third specimen
submitted as lung tissue coming from the
lung 1tself, and ancther specimen submitted
as tissue from the chest wall, and then
another specimen submitted as blopsy of right
lung.

Of course, tc specimen with the patient,
we have to refer to the patient's chart
and usually to the surgeon's report.

After having received this tissue, would
you explaih what you did then?

Well, I did what we usually do. We do

5 gross description of the specimen first,

and then we select a portion of that speclimen
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- 1298 eace no. 035
for microscopic studies, and usually the
following day we do that microscopic study,
which I did in this case, too, according
to this report.

Q This report you are referring to is the
official records of Memorial Baptist
Hospital?

A Thatts correct.

Q Doctor, what type of studles did you
make of the tissue that you got?

A Well, I did here what we call the routing
| study, and that consists of usually hematoxyllin
and aresene, historical preparation. We
do this type of study in all cases, and when

we see in 1t for somebhing more, we do it.
In this case I didn't see the need to do any
other studies, so that was limited to that
type of thing."
MR. STEPHENSON: On Page 10 Dr.
Mateo was asked to relate his findings
upon éxamining these studles and he
answered:

READING CONTINUE:

"A In those specimens labelled two, Three
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160 ] and four, I found only fibrosis, and that
consists of fibrous connective tissue usually
replacing the tissue either from the pleurs
or from any o¢ther structure from where the
specimen were removed, and speclimen number

five, which is the most important cof them

T

all, I found leslons that are usually produce
by any kind of injury to the lung, and also

I found within the tissue what we call the
" asbestos bodies.
; So, my conclusion was that this lung
N bicpsy was that of a case of asbestosis.
: q How did you make the determination
) that these were asbestos bodies and that
:: the patient had asbestosis?

A Well, asbestos bodies are characteristic
"’ on microscopic study, so they are casy to
"’ recognize as such. Very seldom do you
7 have any doubt about it.
” Secondly, when you see those bodies
! within fibfous tissue and with the tissue
zz reaction around them, fthen your concluslon
0t would be that the lesion is produced by the
25 bodies, and in this case, that was asbestesid.
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181 1 Q Deces the fribrous tissue ground around
2 the spicula or the portlion of the asbestos
3 - fiber in an indentifiable fashion?
4 A The tlssue reaction ltself is not
5 characteristic. It's characteristic if you
6 put everything together and you see that
7 reaction and the asbestos bodies.
8 Q You did actually see the asbestos
? bodies?
10 A Yes. If you see that reaction without

i the asbestos bodies or any other organism

12 or particle, you cannot be sure what you

B 2 are dealing with.

1 Q Then did you make any other tests, or

" does this conclude the tests that you,

1
; yoursell, made?

7 A That was all T did in this particular

case.,

19 . .
On cross-cxamination, Dr. Mateo

20 . . .
was asked 1f prior to coming to the
21 \ .
United States, he had had occasion
22 .
to diagnose any cases of asbestosis
23
or tissues involving asbesbtosis, and
24 .
he replied:
25
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_182 1 "A Yes. Now, I have to quote by memory.

I don't remember the number of cases specif-

ically, but probably two or three cases,

> Q Where was that, in Cuba?

In Cuba, and I don't remember 1f here
in.the United States. Not counting those
cases you see in seminars and study sets.

Usually we don't ccunt them as a number of

10 . i
cases in our experience.”

! On re-direct, Dr. Matec sald:

12
"Q Doctor, let me try and put this in

13 o
perspective. In your medical copinion based

14 L
upon reascnable medical and scientific

15
certainty, did this patient have the disease,

16
asbestosis?

17
A That'!s correct.

18

Jk

Q Now, I am not talking about possibilitie
N to you because the law doesn't recognilze
? that. If you find in a patient fibrosis,
Y do you then look to find what the cause of
” the fibrosis 1s?
” A Yes. We try to find out which agents,

24
if any, caused it.
25
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Q In this specimen did you find the
agent that caused the fibrosils to be
asbestos fibers?

4 A That's correct.

> Q No pneumonia could cause [ibers like

this surrounding an asbestos agent, could

it?
8 A I don't believe I understand the
’ question.
" Q Pneumonla would not cause a fibrous

N
growth around an asbestos agent such as

1
2 you found in this case, would 1t?

13
A To begin with, we have to have the

14
agsbestos body there.

15
Q And you found the asbestos bodles in

16
the air spaces as well as in the fibrous

17

Tissue?
* A In the fibrous btissue, that's correct.
N Q So you can say without any question or
? doubt that asbestos fibers were present in
! this man's'lung?
i A That's correct.”
N Late on Page 33, the doctor was
zz asked the following queston:
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MR. STEPHENSON: By myself.

184

"Doctor, to summarize this, is it
still your medical and scientific
opinion based upon reasonable and
medical certainty that that patient
had asbestosls according to your studies
of his tissue?

A That's exactly correct.”

MR. STEPHENSON: Cross-examinsgtion
N beginning on page 13. Dr., Mateo did
" not find any asbestos 1n specimen 1,
" which was lymph node taken from the
) N hilar region of the lung.
a Specimen 2 came identifiled as
N s node from the upper lobe on the right
¢ side, which contained fibrosis.
"’ Specimen 3% was tissue of the lung
’ and did not contain any asbestos bodiles.
’ Specimen 4 was material from the

"’ chest wall which did not contain any
! asbestos bodies.

22 Specimen 5 came from the right

24 lung, but Dr. Mabeo does not know what

05 part of the lung from which it was taken|.
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"Q Well, how would you account for the
the fact that there were four samples of
tissue taken from a lung that didn't have
any asbestos bodies in 1t, and then there
was only one that 4id?

A | Usually asbestosis is more common 1n
the lower portion of the lung than in the
upper lobe since gravity has something to
do with it.

Q If you don't know wheré Speclmen 5 came
from, you don't know whether that came from
the lower lobe or ncot, do you?

A No.

Q There was no specimen taken of the left
lung, were there?

A T don't have any information on that."

Dr. Mateo admits that the presence
of asbestos bodles alone does not

make a dlagnosis of asbestosis.

20

Dr. Mateo mentioned that there was
21

an infiammatory reaction around the
22
2 bodies, asbestos bodies, found by him
04 but admits that if the patient had had
25 a prior case or cases of pneumonia the
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condition he found could have been
scar tissue developing from the
prneumonia and other causes, and admits
4 that this is possible.

Dr., Mateo admite that there are
asbestos bodieés present in the lungs
of quite a number cf people who do not
have asbestosls anc who never develop

asbestosis and the mere presence of

10 .
asbestosls fibers in a person's lung

i does not always cause a reaction.

12 And cross by Mr. Gordon Pate.

B 13 He again admits that there were

14 only asbestos bodies present in Specimen

'S 5 and not in the ofher four. And when
asked To what he attributed the fibrosis
fissue in 2, 3, and &, he responded

that one does not always find the agent

" that produces the changes and there

20 are many many agents that could prcduce

21 .
the changes such as pneumonia,

2 He further admits that pneumonia
23
could possibly have produced the
24
~ fibrosis fround in tissue in Specimen 5.
25
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He admits that it is possible
that an asbestos worker could inhale
asbestos fibers and bodies and have
no reaction and then subsequently suffer
from pneumonia which sets up the
fibrosis or inflammation.

Dr. Mafeo admits that smcking could
possibly have set up the fibrosis found
in the tissue.

What I am really driving at, Doctor, is
this. Let me state it once again. I'm
trying to clarify -- that tissues two, three
and four that had the fibrosis, as well as
five, which had the fibrosis yet you only
found an asbestos bedy in tissue five?

Right.

Therefore, you cannot say that this
fibrosis caught 1In these four tissues, two,
three, four and five, were caused by asbestos)
can you?

No, I cannot say that the tlssues two,
three and four were caused by that. I
probably could say that in tissue five there

is a relation of location between the tTwo.
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188 ‘ Q Possibility?
Possibility.”

He admits that as pertains to
Specimen 5 that the inflammatory
reaction found there, that pneumonitis
could cause such reaction. He distinguighes
inflammatory rcaction and fibrosis by
explaining that fibrosis 1§ established

by the result of zn old inflammatory
! reaction. TFor example, a foreign body
! or bacteria might cause an acute
- -’ inflammatory reaction, and then the
"’ body trying to reject the offender,
) trying to isolate the foreign body
N produces fibrous tissue called fibrosis.
¢ He admits that any inflammatory diseszse
:: such as pneumonia or bronchitis may

produce a fibrosls in the lung.
19

He did not have any --

z? Dr. Mateo admits that pneumonia

. can lead to scars on the lungswhich

. is shown up in x-rays. He did not

24 find in the blopsy any cancer cells

25 and did not make any diagnosis of cancer
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in this patient. These were questions
by Mr. Ward Stephenson.

He explained -- Dr. Mateo explained
that the reason he -- by Mr. Pate, the
reason he diagnosed asbestosis after
specimen 5 was because of the presence
of the asbestos bodlies and the relation-
ship of the asbestos bodies in the
fibrous tissue. AT the same time,
he admits that he had not found
asbestos bodies and saw the same
fibrosis condition, then such could
be due to any other irritant cr conditioh
such as o0ld pneumonia and so forth.

He does add that had there been no
presence of asbestos bodies in Specimen
5, then the cause of the condition would
be such that he really couldn't make

any diagnosis in that respect.

THE COURT: All right. Who do you
have next, Mr. Stephenson?

MR. STEPHENSON: I have the
deposition of Dr. Paul Shelby Cullen,

Your Honor. It is a short deposition argd
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READING
BY MR. STEPHENSON:

BY MR. STEPHENSON:

Q

-~

1308
FPAGE NO. 6}‘!'6

I will just read my direct, Your Honor,
if I may.
THE COURT: All right.

MR. STEPHENSON: This deposition
was taken of Paul Shelby Cullen, M.D.,
was sworn to testify by a notary before
the deposition was taken and testifizd

as follows: Direct questioning by myself.

DIRECT EXAMINATION

Dr. Cullen, my name 1s Ward Stephenson
and I am an attorney representing Mrs.
Clarence Borel. We are here to take your
deposition. By that, meaning to ask you
questions, and I will ask you direct questiong,
and then other lawyers who represent the
various defendants in This case can ask you
guestions under cross examination. This
testimony you gilve may be used in court as
though you were testifying personally in

court. If you have any questions about any
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guestlons about any of the things thst we
ask you, you can stop and ask for a clari-
fication. If you don't understand the
question, just tell the lawyer, please.
State your full name for the record.
Paul Shelby Cullen.
Where do you live, Doctor. In Houston?
Yes.

Where do you practilice medicine, please?

» O = O

I practice mostly in Memorial Baptistv
Hospital. We have a private office across
the street in the Memorial Professlonal
Building.

Q Now, are you a licensed medical
practitioner?

A Yes.

Q Is your license on record here 1n the

Harris County Courthouse?

A Yes, it 1s.

Q Would you please tell us where you did
vour medical training and studies?

A T did my medical education at Baylor

Medical College here in Houston. I graduated

in 148, I did two years of hospital train-
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ing at Jeff Davis Hospital here in Houston,
‘48 to '50. I had six months at the
Baptist Hospital in San Antonio in '53% and

154, T took my specialized pathology trainin

U

partly in Methodist Hospital in Houston and
partly at Jefferson Davis in Houston, and
thét was in the years of '57 through 'Gl.

Have you entered the field of speclality?

Yes. Well, since '57 I have been
entirely in pathology. September of '57.

Where did you take your training in
pathology?

Well, it was in the Baylor University
Traihing Program, and they have several
hospitals to which their tralnees are
assigned, and I was assigned to Methodist
and to Jeff Davis.

Tell us what pathology means, the
practice of pathology.

The strict definition of pathology 1s
the study of disease. As a matfer of
practice, 1t's divided into two general
classifications, enatomic pathology, which

inciudes the study of surgical tissues and
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the study of autopsy tissues, which includes
the doing of autopsies. The clinical
pathology 1s the study of blood, including
blood transfusions, bacteriology, stool
examinations, urine examinations, and that
sort of thing.

Did you have occasion to make a study
of certain tissues submitted to you by a
surgeon, Dr. Ricks, and perhaps the internal
medicine doctor by the nsme of Dr. P. O.
Jones concerning one Clarence Borel?

Yes, sir.

Would you explain starting with the
first study you made, Doctor, what studies
you made and what your opinion was concernlng
those studies?

Yes, sir. On March 3rd, 1969, there
was sent to the laboratory small fragments
of tissue, and this was examined by me alter
nothing had been done to 1t except that it
had been partially fixed in formaldehyde
solution, and this was quite smsll., IT
measured three by three by 1.5 millimeters,

which would make 1t not quite as big as the
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gk
7 ‘ kitchen match. Microscopically this containdd

a 1ittle bit of muscle and a little bit of
fibrous tissue, and I couldn't make any
specific diagnosls. This was taken as a
biopsy of tThe pleura, the pleura being the
fibrous covering which covers the lung,
and which also lines the chest cavity.

My diagnosis was biopsy of pleura.

I asked that the surgeon in this case, P. O.

10
Jones, eXamine ny description above which

1
stated that no pathological change is

12
demonstrated in elther the fibrous tissue

- 13
nor the muscle. This is not uncommon, I

n might say, because this is in a sense a blind
" procedure. A hollow needle is inserted, and
N it's sort of like the geologist taking a
v core sample, and if you get something in
* that core that is worthwhile, you are lucky,
? and if you don't, you don't. This time we

20

didn't get anything that was diagnostic at
21

all.
22

Q All rdght, sir. Did you subsequently

23

have occasion to make other studies of Mr.
24

Clarence Borells tissue?
25
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Yes. Ofher examlnations were made by
people other tThan myselr, but so far as I
personally was concerned, on the 11th of
February, 1970, a rather extensive surgical
procedure was done on Mr. Borel, and the
entire right lung was removed along with
moét, if net all, of the lining of the
right chest cavity.

Just explain, please, Doctor, if you
will, what studies you made of this lung
tissue and whal conclusicns you reached.

I was called to the operating room to
look at this lung to see if I could find a
tumor 1n the lung at the time the surgeon
stlll had the chest cavity open, and I did
not find any Jjust by gross examination. Aftep
the material came into the laboratory, I
loocked at all parts of it and described it
in its gross state. Some of the Tissue had
been partially fixed in a formaldehyde
solution, and some had not. Then microscoplc
slides were made, and I studied 211 of those.
I have here two pictures that were made of

the portion of the lung, if any of you would
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195 ! care to look. The scale is in centimeters,

of course. The first picture really tells

you something. The second one 1s rather

difficult to interpret and deesn't really

3 tell too much. That would be much mere
interesting to someone who knew something
of‘normal anatomy first.

Q If I can ask you without your notes,

but if you would rather wait --

10 A That's all right.

! Q Doctor, in the final analysis of your

12 .
studies done, are these on record as & part

- A of the official records of Memorial Baptlst

14

Hospital?
15 )
A Yes, sir.
16
Q And we gll have those coples, so we

17
can introduce them at the time of trial,

18
perhaps to shorten this deposition, if I

19
would ask you to state what is your con-

? clusion based upon recasonable medical and

! scientific certainty as to what this patient

” had wrong with his lung?

” A He had two things wrong with his lung,
o “ actually. ©Now, before I enlarge on that, lef

25
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PAGE

me say that one can go into great detall .
and mention a number of things that are
perhaps significant to some degree, but he
had two things that really matber. As an
example of what doesn't matter, his lung
weighed something like 500 grams, as I recall}
It{s part of the record. Normal right lung

weighs perhaps 300 grams. Well, where did th

W

extra weight come from?
MR. STEPHENSON: He is continuing
with his answer.

READING CONTINUED:

: Wéll, where did the extra weight come
from? Well, it came from congestlon, bub
so his lung was congested. That really

doesn't matter too much. The things that
natter was that This man had asbestosls
with its features, which include many
things, and he had a diffuse malignan®
mesothelioma.
Would we call that a type of cancer?
Yes, sir.
Q Then would 1% be your opinion that

the right lung phorectomy, I guess it is --

1
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removal --

You call it a pneumonectomy.

That the right lung removal was a proper
decision by the surgeon?

Yes. Pardon me, My answer is still
yes, but in this case you can't just say the
right lung. The lung is covered with pleura,
and that's a thin membrane, and that membrane
covers the lung, ahd it alsc lines the chest
cavity, but in your lung or mine, hopefully,
you could remove the lung and still leagve
the pleura on the inner surface of the chest
cavity. In this man perhaps that could have
been done and perhaps it could not have been
done. I don't know, but if you removed only
The lung, it would not have been proper
treatment. You would have to get gll the
pleura that you could. Of course, that on
the outer surface of The lung is going To
come, anyway, but you get what you could off
the chest wall, stripping the muscles and
ribs bare on thelr inner surface.

What was the reason for having to strip

the pleura from the surface, Doctor, of the
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chest cavity?

A Let me put it this way. Asbestosis
is a disease condition resulting from the
reaction between asbestos filbers and the
lung, but it's extremely rare that the
asbestos fibers ever leave the lung. Some
peéple think they never do, and we have no
reason to believe they did in this man's
case. That was one disease, the asbestosis.
The second dlsease, malignant diffuse
mesothelioma, involves the pleura, which
both covers the lung and lines the chest
cavity, and the reason to remove it would
be to remove the cancer.

Q Is mesothelioma a type of cancer that
is peculiarly attached to asbestosis?

A That would not be the medical way to
put it. First of all, there is such a Thing

as a benign mesothelioma. Mesothelioma 1s

20

the name given to the linings of the heart
21

cavity, plus the covering of the heart, the
22

lining of the peritoneal cavity, pluse
23

the coverings of the intestines and liver,
24

and so forth. The linings of the chest
25
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200
1 cavity plus the covering of the lung, it's

all mesothelioma. The "oma" part means
tumbr. I1It's possible To have a benign
mesothelloma, which 1s a tumor. You cut
iLout and it's gone. It's not cancer.

But a malignant mesothelioma 1s a very
rare condition, and most of The time it 1s
assoclated with asbestosis. It can be

found not in asscociation with asbestosis.

N Q By far the higher incidence would be
: accompanied by the disease, asbestosis?
* A Yes,
; Q Is there any doubt in your mind at
N 211 from a medical and scientific standpolnt,
" Doctor, bub what this man had asbedosis?
¢ A There is no doubt.

MR. WELLER: If the Court please,

17

¢ cross examination. Dr. Cullen admits
’ that he in the medical profession do
* not know the cause of cancer in generagl.
i He admits that mescthelioma 1s a form
22

of cancer. He testified that the
23

first bilopsies did not reveal any
24

evidence of cancerous cells, Dr., Culler
25
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did not meke any physical examination,
and his work was limited to the patholog
studies of material given him., He toock
no samples of tissue from any other
section of Borel's body other than the
lung.

Dr. Cullen does not know whether
the patient had cancer in cther portions
of his body or not. Dr. Cullen admifts
that mesothelioma does occur in people
who do not have asbestosis. He admits
that mesothelomia could start below
the lung and spread into the lung, but
he has no personal knowledge of such
occurring.

He testifiled that both lungs should
be affected by any exposure. He ftestifi
that he does not see how 1t could be
possible for the left lung to be clear
and the right lung tc have a severe
case of asbestosis.

Dr. Cullen admits that the mere
presence of asbestos filbrous bodies

in a person's lungs alone is not

ical

cd
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sufficient enough to justify a diagnosis
ol asbestosis.. That there are quite
a number of people who have asbestos
fibers in their lungs who do not have
asbestosis.

Dr. Cullen found anthracosis, a
black powdery carbon pigment that people
inhale in coal dust or cigarette smoking

or anything else that contains finely
¢ divided carbon., Such was found in Mr.
! Borel in a moderate amount diffusely
? throughout the lung, which is not un-
:j common in a man who has smoked for

15 to 20 years.
15

Cross by Mr. Pate. Dr. Cullen
16

could not state whether the specimen
17

he examined came from the left lung
18

i or the right lung pleura, or whether

the specimen came from the right chest

z? or the left chest, and there was no

- way of knowlng unless such was revealed
2 by the patient, the surgeon or the

04 hospital records. He admits that in

25 his opinion, one can develop cancer fron
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smoking. Dr. Cullen admits that

asbestos badies in the lung would not
produce the anthracosis that was found
by him,

That!s the end of that examination.|

THE COURT: Who do you have.

MR. STEPHENSON: I have a summary,
Your Honor, of quite a lengthy depositiop
of Dr., P. O. Jones, that I have summarized.

THE COURT: All right.

MR. STEPHENSON: The summary of

The oral deposition of Dr, P. 0. Jones.

SUMMARY OF ORAL DEPOSITION OI' DR, P. O. JONES

READING
BY MR, STEPHENSON:

Affer the introduction ol myselfl
as an attorney representing the
plaintiffs in this case, I advised the
doctor that we were there tc take his
deposition, transcribe his testimony
so that it might be used at the time
of the trial.

The doctor gave his qualifications

as undergraduate tralning at the
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204 :

Ioulsiana State University, starting
in 193%8; he received his B.S. Degree
in 1942 at the Louisiana State
University in Baton Rouge, and then
proceeded to L.3.U. Medical School in
New Orleans in 1942 and received his
Master of Doctorate Degree in 1645,
Following graduation from Medlcal

School, he went on and served an
N internship in Brooklyn at Cumberland
: Hospital, which is a charity hospital
N in Brooklyn, New York, from April of
N 1945 through May of 1946. At that time
" he entered the Armed Forces in 1945
N and served for twc years -- Two and =
: half years -- abt Brooks General Hospitall,
! at which time he was Chief of the so-
"’ called Women's Medical Section, which
? is really taking care of retired
” colonels and generals'! wives with all
Z; theilr complainbs, and waes released from

the service in 1953.
23

He then went to Barnes Hospital
24

in St. Iouis, Missourl, where he started
25 _
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his residency in chest diseases from
about January of 1959 through May of
1960, sixteen or seventeen months,
at which time he had extensive training
in pulmonary discases.

From St. Louls he went to New
Orleans and returned back to L.S.U.
Medical Schocol Charity Hospital, where
he took some more tralning in internal
medicine, and Then in November of 1959,
he came To Houston where he has been
since.

After he came to Houston, he
assumed the Assistant Medical Director-
ship of the Houston Tuberculosis
Association, where he was full-time
Medical Director from November of 1959
through about July of 1957 -- must be
167, my notes say !'57.

20
-- at which time he enfered privats
21
practice, and up until that time he
22
was full-time with Baylor Medical School,
23
and then as he entered privatbe practice,
24
25 he assumed a part-time position atb
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Baylor Medical School, which he still

has, and has The title of Clinical
Professor of Medicine at Baylor, and
has been doing internal medicine, which
he has an American Board of Internal
Medicine qualification, as well as the
American College of Chest Physicians,
both of which have been obtained in

the last ten years.

At The present time, he is Chief
of Medicine at Memorial Baptist Hospltal
and does full-time practice in chest
diseases and internal medicine.

He limite his practice to the field
of pulmonary dlseages, lung dilseases
and to Internal medicine.

He saw Clarence Borel 1n the course
of his practice and made an examinabion
of him. He first hospitalized Mr,

Borel on February 28, 1969, which
lasted from that date to March 16, 1969,
In teking the history of Mr. Borel,

Dr. Jones relates the fact That in

January of 1969, Mr. Borel developed a
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severe upper respiratory infection,
difficulty with breathing and pain
in his right chest, he had had progressive

shortness of breath, particularly when h

Ry

walked a long Time or stood a long time.
He also had lost ten pounds of weight
over a three-week period.

He further gave a history tc Dr.
Jones that on January the 19th, when
he was admitted to the hospilitel in
Port Arthur, Texas, his physiclans there
had diagnosed pneumonia and found fluld
in his right lung; they removed the
fluid and did what they call "scally
node", which 1s the removal surglcally
of a node in the neck area and that
there was no evidence of cancer or
tuberculosis in this node. They removed
fluid from his chest and examined it
for cancer cells and for tuberculosis,
both of which were negative. On two
occasions they attempted to bronchoscope
the pabtient, bub this procedure was

unsuccessful due to the inabllily of
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Mr. Borel to relax and to hyper-extend
his head, which prohibited them from
looking down his windpipe, so they did
not do this procedure.

In giving occupational history,
Mr. Borel stated he had worked as =
pipe insulator using fiberglass, foam
glass, and various types of asbestos-
containing materials for the past
33 years,

Dr. Jones stated that it is
customary and proper for him to take
a history from the patient and that the
methodology of obtaining a history from
any patlent having been trained sc long
in pulmonary diseases that he sees
more and more occupational lung diseases
now, and it's just a part of what we
teach our medical students in talking
a good history of someone that has lung
complaints to ask about the occupation.

After taking the history from the
patient, Dr. Jones made a physical

examination which revealed a slightly
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built male who dld not appear too
acutely 111 or chronically ill. At

the time of the initial examination,
his blood pressure was 130/70(which is
normal); his temperature was normal,
and all of his physical findings were
confined to his neck (he had a scar
where surgery had been done but was
well healed); and examination of his
chest showed findings confined to his
right chest, in which he was having
what Dr. Jones called a "lag", or
difficulty in moving the right thorax,
or the right side of his chest. Listen-
ing to his lungs with a stethoscope
revealed that he was having difficulty
moving the alr in and out of his right
lung, and there was some definlte signs
of obstruction, with wheezing and
asthmatic sounds on auscultation, and
there was some signs of impalred motion
of breathing in his right lower lobe.
His left lung was completely clear.

His heart was negatlve. The abdomen and
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and all the rest of the physical
examination was negative.

Dr. Jones testified that after
taking additional x-rays, he found
what is called a right lower lobe
pneumonia, which consists of a density,
or opaque appesarance, in the right lower
middle lobe area, and this was associatefi
with pneumonia, which we call pleural
elfusion, which is the presence of
fluid within the chest cavity, and that
is 81l we could tell from looking at
this one x-ray.

The doctor thereafter described
the varlous and sundry tests which were
conducted on Mr., Borel. The course c¢f
treatment consisted of symptomatic
treatment, which really consisted of
relieving the man of his pain and keep-
ing him comfortable., Mr. Borel was
short of breath so he was gilven oxygen
for his shortness of breath and no
specific other form of treatment was

glven him. He was in the hospital
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st that time from the 28th of February

to the 16th of March, 1949, at Memorial
Baptist Hospital, in Houston. Dr.
Jones saw the patient dally while he
was in the hospival.

The course the patient took in the
hospital consisted actually of persistent
pain in his right chest, which prevented
him frem breathing normally, so he was
by necessity having shortness of breath,
for which he was given oxygen.

After having Mr. Borel in the
hospital under oxygen, as described,
and after examinatlion of the xX-rays,
on March 5th Dr. Jones felt that Mr.
Borel had reached the end of his rope
as far as the disgnosis was concerned,
and that he could go no further, and
at this point, he called in a consulta-
tion with a chest surgeon to help arrive
at a definitive diagnosis. This ches?t
surgeon was Dr. Kenneth Ricks. Dr.
Ricks reviewed the studies that Dr.

Jones had already performed and got the
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breathing studies on the patient,
pulmonary function studies and made
the diagnosls as to whether or not Mr.
Borel was able te Tolerate surgery.

On the 29th of February, Mr.
Borel's vital capaclity (that is, the
smount of air that you can take in and
blow out in one maximum deep breath),
which for his sge showed 56 and by his
weight was 59 kilograms, height of 180
centimeters, was 4,590 cubic cenbimers,
his observed was 2,350, which gave a
percentage of predicted of 52%. Then
they analyzed his maximal breathing
capacity (which is the maximum amcunt of
air that he can move in and out with per
unit time for his age, height and weight]
and his predicted was- 146 liters per
minute and he performed 55 liters per
minute, which is 37% of predicted normall

Further analysis was made of the
curve, breaking down the so-called force
expiratory volume in terms of seconds,

trying to determine how much air this

d
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213% 1
man was meving in a half-second, and

the predicted for him was 2,420 cubic
centimeters of air in one-half second;
he moved 1,260 cubic centimeters of air,
which is 53% of predicted. 1In one
second, he moved, or should have moved
3, U400 cubic centimeters of air, but he
was only able to move 1,560 cubic

centimeters. So, these values lead then
’ to believe that he had what is called
! restrictive ventilatory defect, and in
’ pulmonary function, these are divided
\ ® into restrictive (which is a type of
:: defect we see in any individual who has

a loss of function in lung substance
16

due to pneumenia or to fluid in his
17

chest, or due to thoracoplasty, or
18

" surgery.on the chest wall, or due to a

2 lung collapse.) Then the second type

- is the obstructive .defect, he which

" the patient has alir-way obstruction

’3 such as asthamatic and chronic

24 bronchitis or pulmonary emphysema

25 patients have.
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The interpretation of this was
severe restrictive defect and a mild
obstructive defect and there was no
evidence of emphysema on the determina-
tion of the lung volumes in this man.

These studies again pointed towards
the fact that Mr. Borel had some process
involving nis right lung, precisely,

the right lower two-thirds, which hac

10
totally and completely knocked out his

1
ventilation and ability to utilize his

12
right lung, and that he still did not

have an etiological cause as to his
N pneumonia and tc his fluild fermation.:
N In the various step-by-step stages
¢ of the examinations of Mr. Borel, certzin
7 things were elimlnated, such as emphysena
’ and other lung disease, and doling every-
? thing possible, they then proceeded to
” consider surgery. A blopsy was done,
i which is taking a sample of the lung.
? And then the decision to explore the
zj patient surgically was made. Dr. Jones

was present to see the appearance of thi
25
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lung.

In describing the way a lung has
to be freed, the surgeon has to use 2
thorocotomy incision, which is simply
an incision extending from the mid-part
of the chest, say around the 4th or 5th
rib level, extending around through
the armpit and all the way back to the

shoulder blade, usually right beneath
° the shoulder blade. They make this
" incision which is usually abcut ten or
* twelve inches long, and Then they have tp
N go down and expose the ribs, and .use
B what they call rib retractors, and cut
" the muscle bundle between the ribs, and
* with the rib retractor actually force
7 the ribs apart where you will have
’ opening in them about the size of ~-
’ half the size of a football, where the
N surgeon can get hils operating hands into
z: the pleural space and palpate the lung

and palpate all structures and directly
23

) visualize zall the pathology.
4

) In describing what 1s meant by the
5
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term "freed up the lung,"” the lung has
to be freed of any adhesions rrom
previous infections, pneumonia or any
causes that produce scar fissue where
the lung is so bound down to the chest
wall, that if you don't free it up, when
they start cutting 1t, they will get in
trouble with 2 lot of bleeding, the
pabient will hemorrhage, and they wiil
hove a lot of complications, so that's
what 1s meant when they say "freed up."
Dr, Ricks did this biopsy, =
surgical procedure, and Dr. Jones was
there and observed the lung, which
appeared to him as looking like a
shaggy, scarred-down, bound-down lung,
which, when the surgeon freed 1% up,
it actually had a very hemorrhagic,
o very easy bleeding surface, that
looked exactly as 1f you had a piece
of beef that you had stomped on or
something that was old-looking and had
no resemblance of a normal lung. This

was encased by a scar tissue area of
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217
! fibrosis that had to be freed up to

even take a biopsy.

The taking of a part of a lung in
biopsy proceeding was to establish this
to be sent to the pathologist for
examination for smears, for tuberculosis
for cancer and examination for any foreign
body or foreign particles. In other
words, to try to find out what 1s golng

10
on in the lung tissues.

1
All these specimens -- 1, 2, 3 --

12
MR. WELLER: I believe that the

13
next paragraph there is hearsay testimon

=i

14
in regard tc the findings of the

N pathologist and of the reporting surgeoni
¢ Dr. Jones did nct do this himself.
7 THE CQURT: Objection overruled.
’ MR. WELLER: Objection to 1t as

19
hearsay.
20
THE COURT: All right. You may
21
proceed.
22
READING CONTINUED:
23
MR. STEPHENSON: All these
24
specimens -- 1, 2, 3, 4 and 5, were
25
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submitted and Specimen No. 5, which

is the lung tissue, was interpreted as
showing marked thickening due tTo
fibrosis and cdema. Numberous in-
flammatory cells are noted, and in some
alr spaces, which 1is so-called alveoll,
are asbestos bodies surrounded by
macrophages with brown granules, The
diagnosis of Specimen No. 5 was asbestos
Specimens Nos. 2, 3 and Y4 showed fibrosi
Summarizing this, the doctor said that
the biopsy specimen of this man's lung
showed extensive fibrosis, which is
replacement of normal lung tissue by
fibrosis and scar Tissue, and within
this invasion of his lung tissue by the
scar tlssue, there were numerous asbesto

bodies seen, and the interpretatilon,

the clinical, as well as the pathclogicajl,

as well as surgeon, placed upon this
that the intense fibrosis was the asbes®
fibers.

The question was asked "Would that

mean that the asbestos apparently which

92}

05
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219 1 the patient had 1lnhaled at some time
was the cause of the condition which you
mentioned in your testimony?" Dr.
Jones' answer was, "Yes, sir."

After that the patient was kept
under observation to see that he dldn't

develop some post-operative complication

Ul
-

and that his heart was functioning ncormally;

all of his body functions were normal

10
and he recovered uneventfully from the

n
biopsy and subsequently dismissed.

12
Mr. Borel during this perilod of
- 13
time experienced paln. It was difficult

14
for him to breathe in any normal manner,

® and he was uncomfortable 24 hours a
' day to the degree that he had toc have
v narcotics and analgesics Lo relieve him
* of the pain.
N After this perlod, the patient

® was allowed tc return hom and was given
: Demerol by mouth in 50 miligram tablets
i for chest paln (that meant fcr him to
§ take it as he needed it) and Nembutal
z: (which is sodium barbiturate) given one
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capsule at bedtime for sleep, and
appetite stimulants and vitamins.
Demerol was administered primarily
for the rellef, as it 1s a narcotic
(a Class A narcotic) which is given bto
patients who have pain from any cause
to relieve them of their pain.
Nembutal is just a sedative, 2

hypnotic agent that is glven to patients
" for pain and to give them rest at night.
. After the surgery, the maln
2 complaints Mr. Borel had was the he had
) e no appetité, he couldn't eat, and Dr.
" Jones thought that adding vitamins to
N his program might stimulate his appetite
N so he could eat and gain weight and gain
v his strength back.
¢ The next question was asked on Page
K 30 of Dr. Jones' depositicn, "Now, was

20

there any medical or surgical treatment
21

that could have, at this point in time,
22

have been given that might have even
23

worked a cure on this patient?” Answer:
24

"o cure?" Question: "Yes, a cure?”
25
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Answer: “No, sir." Question: 'Was

his condition what is sometimes referred

to as irreversible?" Answer: "Irre-

4 L]
versible, yes, sir."

Following Mr. Borel's return to
his home on March 16th, Dr. Jones saw
him nine days later as a post-operative
patient. This would be about the same

time that he would see the surgeon for
° the surgeon's post-operative examination.
: The notes Dr. Jones made on March 25th
" indicate that Mr. Borel was still having
N soreness in his right chest with stiff-
B ness in his chest wall, he was still
: having some difficulty breathing, and
¢ he was virtually st home, bed rest,
"’ going to and from the bathroom. He had
’ no fever, no cough, no sputum.
? The next guestion was asked on
i Page 31: "Are these findings which
Z; you just mentioned compatible with the

disesse asbestosis?" Answer: "Yes."
23

\ The doctor was asked how Mr. Borel
4

”s got these asbestos fibers into his
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lung and the doctor testified that

the only way to get such fibers in the
lung would be through the inhalation
of asbestos particles. That these
asbestos particles are deposited into
the lung and They initiate an inflammatdg
reaction within the lung 1tself, setting
off a type of Iibrosis, which Dr. Jones
characteristically sees as a result

of the asbestos particles.

The doctor was further questioned
as to whether or not the disease
asbestosis has been known of for many
yvears, that is, prior to the time
that he began the study of medicine,
and the doctor said fthat reams of
information going back as early as
1864 and 18€7 in which they started
wrapping boxes and things with so-called
magnesium blocks in which the maln
constituent was asbestos. He further
testified that the term "Asbestosis"
was commonly accepted as a medical

term when he was in medical school, that
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223 1
is, in the late 193%0's when Dr. Jones

became familiar, and he sald that in
1930, asbestosis first became upon the
forefront as a clinical lung disease;
and that he was taught the general
characteristics of asbestosis when he
was in medical school; and that there is
no other way to get asbestos particles

into the lungs except through inhalation
N of the asbestos dust and fibers.
: Dr. Jones saw Mr. Borel one month
" after his roubine check-up. He had
N complete loss of appetite, was complain~
" ing of constant pain in his right lcwer
N and laberal chest, and his activities
¢ were still about as he described Them a
! month pricr, in which he was not very
"’ active, just around the house, and I
? examined his lungs he sald. Generally,
i Mr. Borel looked sick, which is unlike
Z; most patients four weeks post-operative,

that they should be well on their way
23

0t to recovery and with a return of appetife,

- but he still did not demonstrate this.
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He was still having symptoms, and when
he was eXamined, Dr. Jones still found
physical signs of disease existing in
his lungs, and also he was beginning
to show changes in his left lung at
that time, tco. No change was made in
his medication, and Dr. Jones verifies
that Mr. Borel was having pain in his
right chest.

When asked to explain pain, Dr.
Jones stated: "It can be real severe
or 1t can be mlld, it can be moderate.
I would class this man (Mr. Borel) as
having moderately severe pain in that
whatever movement of his chest, or
walking, or bending, or stretching or
standing, he was having pain which was
of a constant nature. It was not
relieved except under the influence
of narcotics. So, I would have to say
that his severity was moderately severe.

Dr. Jones next saw him after April
on June 27, 1969, and Mr. Borel was

st111 complaining of tightness and pain
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in his right anterior chest, and he
was examined again and the same ldenticall
findings persisted and the doctor kept
in touch with Mr. Borel from time %o
time. On January 26, 1970, Mrs. Borel
called and said that Mr. Borel was
having so much pain that the narcotics
were not relieving him by mouth and
wanted to know what should be done.
Dr. Jones %told her that rather than
seélng the patient at the office, re-adnfit
him to the hospital for re-evaluation,
which was done on the 26th of January,
1670, and he remained in the hospital
for three days.

On the 26th day of January, 1570,
Mr. Borel was having considerable pain
and based upon the doctor's skilil,
Dr. Jones sald this was a valid complaint
of pain. Dr. Jones said that Mr. Borel
was also spitting up blood and his pailn
was worse -- it was quite sharp and
pleuritic in nature. X-rays were again

takén, and he was glven Demerol, 75
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milligrams, for severe pain every three
or four hours as needed. He was

continued on the Nembutal for sleep
and had other medications as well.

An attempt was made to do a
Thoracentesis, but no fluid was gble
to be found. Thoracentesis is a
procedure where the patient's chest is
anesthetized and The patientis chest
with anesthesia and insert a needle into
the fthoracic cavity to aspirate or
bring out fluid, in the hopes that you
find fluid, and they send this fluid
to the laboratory for analysis and
study. They were unsuccessful, however,
in removing any fluid from Mr. Borel's
chest, and that was the extent of his
treatment for the three-day period of
hospltal stay at that time.

Mr. Borel was then allowed to retun
nome and was seen by Dr. Jones on
February 10, 1970, about eleven days
afterwards. He was progressively

growing worse at home, with morec pzain,

)
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complete disability, he could not get
out of bed, and on the date Mr. Borel's
wife called Dr. Jones, Dr. Jones called
the chest surgeon and told him that this
man was worse, thal he was steadlly
golng downhill, and that there was some
doubt in Dr. Jones' mind as to whether
or not Mr. Borel had an underlying
malignancy complicating the asbestosis,
Dr. Jones testified that the surgeon
elected to re-admit him to the hospital
for surgical treatment.

On February 10, 1970, Mr. Borel
undervent additional surgery, the
nature of which was a right thoracotomy;
a decortication and a right pneumonectomy.
Put in laymen's terms, a thoracotomy is
a surgical procedure where the chest
is opened up, and a decortication is
simply like taking the rind off an orange
and peeling it; if you wanbt to eat the
orange, you have to get down to ift, and
a surgeon could not possibly remove thig

man's lung until he decorticated it and
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228
! removed the rind off the surface where

he could get down to the hollow structure
and the bilg blood vessels and tie them
off and ligate them, and fthen bisect
the bronchus and remove the lung, and
that 1s what he did with the pneumonectomy.
Mr. Borel was kept in The hospital
after these surgical procedures and

showed remarkable improvement, consider-

10
ing the fact that he had a pneumonectomy

"
which is a pretty formldable operation

12
for a 56-year-old man. He continued

13
To have pain and was kept on the same

14
medicatlon as prescribed before.

o After the pathologlsts made studies
¢ of the tissues of the right lung of
v Mr. Borel, it was found that he had
" cancer and chronic asbestosis. This
v term 1s at times applied to chest
» cancer caused by asbestosis and a
i mesothelioma. Mesothelioma is commonly
* associated medically wifh the disease
zj asbestosis and asbestosis predisposes

a person to a higher percentage of
25
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229 1 mesothelioma than those not having

asbestoslis. Dr. Jones sald that the
disease mesothelioma did not come as

a surprise to him affer he had known of
the asbestos fibers being in this
patient's lung. There was no other
treatment Dr. Jones felt could be given
Mr. Borel that mizht affect a cure on

him at all. At that time, his pilcture

10
was considered totally irreversible.

1
] Dr. Jones was asked the question as

12 to whether or not there was any treatme

known to medical science that could have

M saved Mr.Borel's life after he had

15
contracted the disease asbestosis and

16
to the degree Dr. Jones observed it on

17
the first lung opening,; . and Dr. Jones

18
verified that nothing he knew could be

19
done that was not done.

20
Dr. Jones followed Mr. Borel for

21

a 1little over a year as doctor-patient,
22

and then was told about Mr. Borells
23

death.
24

B Dr, Jones further stated in his

25
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testimony on Page 41, Question: "During
that time, Doctor, did you ever believe
(that is, speaking of the year that he
followed the patient) that this patient
was comfortable and free from pain or
relaxed?" Answer: "No, sir, I did not,
at any time."

Dr, Jones further testified that
it is a characteristic of asbestos
inhalation that fibrosis or fibrous
growth of the lung occurs, and the
commonly accepted medical way that
asbestos manifests itself in patients
is in the fibrosis and fibrous growth
of the lungs and in the lung area and
associated with tThe lungs, and this
occurs in the pleura as well as the
inner lung surface.

In Mr. Borel's case, it fecllowed
along the generally recognized and
accepted symptoms of a patient with
asbestosis. When asked why the asbestos
could not be removed after one Inhaled

asbestos fibers, Dr. Jones sald he tThoug

nt
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it is inherent in the diseasge itself

2 and that an inflammatory reaction is
3 | set up within the lung tissue trying
4 to rid itself of a foreign particle,
3 It incites inflammatory cells, which in
6 turn create scar tissue, and this in

furn, where every particle, where every
asbestos particle, lies within the lung

substance, identical reaction is occurrihg
10

where you have a chain of events through

1 out the patient's lungs. I is a slow,

12 very slow in forming, but the ultimate

13 end result is like a scar on the back

14 of your hand from a cut, is scar

15 tissue, where tThere is no normal skin
16 left. In the asbestos lung, there 1is
v no normal lung tissue left where this
' reaction has occurred.
" This concluded the direct examina-
2 tion of Dr. Jones,
2 Your Honor, I might as well finish,
# there 1s some cross examination here.
z Should I wgit until Mr. Weller --

- . THE COURT: Do you want to offer
25
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part of fthe cross examination?

MR, STEPHENSON: Yes, sir.

On cross-examination at Page L5,
the question was asked by Mr. Weller,
"Have you studied any of the rather
voluminous research literature on the
subject of asbestosis?” Dr. Jones
said, "Yes, sir, I have."

On Page U9 of the cross-examination|
Dr. Jones testified that on his knowledge
of the subject of asbestosis and having
read it and followed the patient so long
that has died with asbestosis, and in
looking at the figures to show the high
instance, which is almost nine times
higher than in the average male, higher
in patients with asbestosls, that there
is some 1link, in his opinion, between
asbestosis and cancer.

On Page 58, the question was asked,
"Doctor, is there any particular length
of time required for the development

of cancer?" Dr. Jones replied, "I think
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B most studies show that you have to have
at least a period of time for the
circumferential growth of the tumor
from the time it is first recognized

on x-ray, and usually by the first time
it is recognized it is very obvious

as to the diagnosis, but as far as
trying to date and say it takes a ftumor

of the lungs so many months, or years,
* to develop, I don't think anyone can
: say exactly in figures statistically
N proven how many months it does take.”
? Dr. Jones said that he had seen this
B develop in such a small period as six
:: months and the disease of asbestosis

usually becomes apparent fifteen to
17

twenty or twenty-five years, and there
18

is no way the doctors can determine
19

which exposure can cause the development
20

of the disease, unless you are a medical
21

director where you can go out to the
22

22 plant and see them expose themselves

o4 to the particles, whatever it might be,

55 and then watch them develop disease. He
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said the thought this was the only
way.

The doctor stated fThat in his
opinion that 1f a man is subjected
to rather heavy exposure as much as
thirty years ago, the disease could
date from that time.

On page 62 of the cross-examination
Dr., Jones was asked the question:

"Doc tor, you say you have been familiar
with the disease of ashestosis since
what period of time?" Answer: ‘'Well,
in medical school in 1942 when they
were giving us lectures on occupational
lung diseases they gave us lectures in
asbestosis.” Question: You don't

know how long the public has been
familiar with the disease?" Answer:
"Sir, all I know is going in retrospect,
in 1930 you can pick up the literature
and see proven documented cases in
asbestosis of insulation workers, in
19%0."

On Page 63, he said that in that
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235 1 era of time, the laying of magnesium
2 blocks as insulation in which they

had no 1dea asbestos was in it caused

4 asbestosis.

On Page OU of the cross-examination

6 the question was asked: "Now, who

arrived at the conclusion that these

were asbestos bodles in the lung; was

that you or Dr. Mateo or --" Angwer:
10 "Dr. Mateo. This is the pathological
n report." Question: "This was not your
12 conclusion?” Answer: '"No, sir. I

3 looked at the sections myself because

1 I accumulate all of this for lecturing

5 medical students, so I went out and

16 picked out the sections that I wanted and

17 I had 35 mm. slides made out of it, and

'8 I picked out the bodies that I wanted.

19 That is how I know that they were there.}

20 e
On Page 64 of the cross-examination

1
2 the question was asked: '"Doctor, I

2 believe that another doctor has told us

23
that all lungs have a blackened appearande

24
after they have been used for several

25
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years; 1s that right -- a2 darkened
condition?" Answer: '"This is what
we refer To as anthracoslis, where you
get the lymph node out and it was
anthracotic, because everyone of us
inhale coal dust into our lungs, and
every one of our lungs, when we are
twenty years of age, our lungs are dark,
sure. IT depends on what part of the
country you live in. If you live in
a small country town, your chances are
mucihh less than if you live 1n a
metropolitan center where you inhale
more particles.”

On redirect examination, the

(1))

doctor was asked whether or not cigarett

1921

smoking could have put asbestos particle
into Mr. Borel's lungs, and Dr. Jones
said No, this was not possible, and he
was of the cpinion that Mr., Borel's
death was caused primarily by asbestosis|.
The medical history which he took was
entirely adequate for the purpose of

diagnosing his condition.
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examinatlon and answered by Dr. Jones

as follows:

”Q,

1356 PAGE NO.693
On Page 67 and 68, the following

Mr. Weller asked you a questioh
about development, and I don't
think he meant to mislead you or
have the record in any way unclear
on this, but develop and manifest
itself might be two different
things. Now, I am going to ask you
a question about -- he asked you ~--
he used the word ‘'develop'!, and you
answered a minimum of fifteen, or
perhaps more years; did you mean
manifest or develop, 1if you follow
me?"

When you say 'manifest!, does
that mean that the disease is
diagnosable?"

Yes, that is what I am mean-

It

ing.
Well, that is what I thought

this gentleman was asking me, now
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long would it take to dlagnose it.V
2 "Q Now, the question of how long
’ 1t takes a person to get the
¢ discase of asbestosis before, let!s
° say, it is diagnosed --"
¢ "A That is twenty-five or thirty
’ years.,"
8
9 "Q Not, to again -- I think
10 manifest is the word, but let
1 me go about 1t this way: Have you
12 read in medical literature
13 authenticated cases of children
14 playing in kindergarten with --
15 MR. WELLER: If the Court please,
16 this is absolubely hearsay and 1t 1s
7 not true at all. I hate to get into
18 this --
19 THE COURT: ObJjection sustained.
20 MR. STEPHENSON: A1l right, Your
21 Honor, that concludes my examination.
22 THE COURT: All right, Mr. Weller,
23 how much more?
24 MR, WELLER: Your Honor, 1 have
2 a little cross examination.
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THE COURT: Sir? I can't under-
stand you.

MR, WELLER: I have a little
cross examination.

THE COURT: 1In addition to what
Mr. Stephenscon has offered?

MR. WELLER: Yes, Your Honor.

THE COURT: All right.

MR, WELLER: Dr. Jones states

10
that in his oplnion from the x-rays

! he first believed that Borel had a right

12 . .
lower lobe pneumonia with associated

a pleural effusion or presence of fluid

8 in the right chest cavity. Fluld was

15
removed from the right lung, sent o

16
the pathologist and found to be negative

17
for cancer cells as well as negative

18
for tubercolosis organisms or any other

19
possible cause for the collection of

? fluid in the lung.

! Dr. Jones stated that he never did
& ébtain any medical history of any kind
“ or character regarding Mr., Borel from
24

- Borel's doctor in Port Arthur.
25
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Dr, Jones states that in the last
20 years he has seen about half a dozen
patients with asbestosis,in addition
to this he has not made any special
study of the disease of asbestosis.

He admitted that there were other

causes of mesothelioma besides asbestosi

Ul
.

In this connection he admitted that a
moderate smoker of cigarettes for %0

or 35 years could experience harm tc the
chest cavity. Although Dr. Jones
admitted when he first saw Borel roughly
a year before his death, that there was
no diagnosis of cancer and that his

death was due to cancer, yet he maintain

Ul

that the cancer did not develop between
the time he Tirst saw Borel and the
Time of Borel's death. He stated that
the cancer had not metastasized at The
time of the diagnosis of cancer in
February of 1970. Jones also testified
that in his cpinion, if Borel would
have had cancer at the time of the

bilopsy that it would have been discoverefl.
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2h ! From this hypothesls, Dr. Jones concludep
2 that in his opinion the cancer developed
3 subsequent to the bilopsy. Although
4 his reasoning was somewhat difficult
3 to follow, Dr. Jones testifys that the
6 cancer developed subsequent to the

blopsy, yet Borel had cancer prior to

the biopsy, since this testimony is

’ confusing, it would be quoting. Answer:
0 "I think that if this man had had cancer
N when we initislly did the blopsy we
12 would have found cancer then."

B 3 ",  So the cancer developed after the
1 biopsy?"”
' "\ That is right.”
¢ "Q But you feel he had the cancer
v prior to that time?"
8 "A I think he probably did."
" Dr. Jones did state he just did
2 not know whether or not the cancer was
2 caused by the asbestosis. Page 49.
“ Dr. Jones states that the x-ray
“ reports and the tests indicated that

o “ the left lung was clear at all times,
25
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although he was not aware of any
physiological reason why the inhaltlon
of asbestos dust would affect the

right lung any more than the left

lung. However, he would not admif®

that there was no asbestosis in the lef?t
lung since he had not seen the final
autopsy.

Dr. Jones also testified that
pneumonia can leave a scar of the lung
tissue and that if Borel's medical
records indicate bouts with pneumonia
over the past 10 years that scar tissue
on the lungs possibly could have resultefd
from such pneumonia. He testifled that
his first examlnation on February 28,
1969 indicated a clear left lung and
the diagnosis at that time was right
lower lobe pneumonia. No blopsy was
done at that time, just a thoracentels

the aspiration of pleural fluid.

Dr. Jones includes in his list of
causes of fibrosis inhalation of silica

dust, asbestosis, asbestos, tuberculosig,
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bronchiectasis, granulomatous disease
of the lungs and improperly treated
bacterial pneumonia. He goes on to
say that in order to render a complete
medical opinion, a complete medical
history is necessary, including any
history or bout with bronchitis and
pneumonia.

Dr. Jores indicates that in his
opinion one cannot state statistically
how many months 1T fakes cancer to
develop. He states that from his
studies of the authorities and literaturg
it takes a minimum of fifteen years
to develop the disease of asbestosis
and a period of twenty to twenty-five
years 1s the average length of Time
for such develcopment. And there is
no way of telling without actually
observing field conditions and
subsequently following the developments
of the disease to debtermine which
may have resulted in asbestos. He does

state that not every exposure to asbestos
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dust results in asbestosis and that

many asbestos workers never develop
the disease.

Dr, Jones recognized that Borel's
history contained in certain hospital
records indicate that Borel was a
moderately heavy smoker for many years
but he saw no reason for advising Borel

to stop smoking.
N Dr. Jones states that he could
: think of nothing but asbestosis that
2 would give Borel's lungthe appearance it
N had.
14
And then on re-cross examination,
N Dr. Jones upon being asked to assume
:: that Borel had an x-ray 10 years ecarlien

indicating that he had spots on hils
18

lung concluded that Borel should have
19

known at that time that he was having

ZT trouble with his lungs due to the

. inhalation of asbestos dust and that
” he probably had asbestosis. Jones

0t states that siliccsis is a distinct

- and different disease from asbestosis.

JERRY T, BLOXOM EASTERN DISTRICT OF TEXAS
OFFICIAL COURT REPORTER
UNITED STATES DISTRICT COURT
BEAUMONT, TEXAS

The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume 11| Published by AsbestosClaims.Law
ACL Doc 10244 - Page 246 of 262 asbestosclaims.law/library/10244/246


https://asbestosclaims.law/library/10244/246

1364
PAGE NO.TO 1

He states that in his opinion, assuming
the hypothetical sifuation presented
to him Indicating spots on the lung
some years earlier that an irreversible
condition of asbestosis existed at
that time.

Dr. Jones says that he recognizes
the Governmental Hygienlists conclusion

that more than five million particles

" of asbestos per cublc foot of alr 1is

N
necessary in order to result in contraction

2 of asbestosis. And that unless a man

e is exposed to such a dust concentration

14
or greater concentration of asbestos

15
particles in the air, he would not

16
expect him to contract the disease of

17
ashestosis.

18
Dr. Jones says that the Governmental

19
Hygienists tests for asbestosis in

20
millions per cubic foot of air has been

21
known for many years.

THE COURT: All right. How much

22

23 ,
more Testimony do you have, Mr.
24

Stephenson?
25
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246 1 MR. STEPHENSON: I have just two
- 2 short matters which I could read from

3 here, Your Honor, and two wifnesses.

4 THE COURT: How long will the

5 witnesses take, do you know?

6 MR. STEPHENSON: Well, Mrs. Bean,

7 my secrebary, I expect would only take

8 about fifteen minubtes or so and then I

9 plan to put Mrs. Borel on the stand.

10 I will have to read Mr. Borel's

n deposition in addition, Your Honor. I

12 forgot that.

) 13 THE COURT: His deposition will
14 take some btime, will it not?
13 MR. STEPHENSON: I have a summary
16 of it, Your Honor, which will take,
17 perhaps, twenty or thirty minutes.
18 THE COURT: All right. Ladies

19 and Gentlemen of the Jury, we are goling

20 to stand in recess for ten minutes by
21 the clock in the courtroom. That will
2 be about twelve minutes. If you will
3 return at that time.
- 2 THE MARSHAL: ZEveryone rise, pleasd.
25
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REPORTER'S NOTE: Whereupon, at
this time Court recessed for twelve
minutes.

THE COURT:

MR, STEPHENSON:

You may proceed.
Thank you, Your
Honor.

At this time, Your Honor, I would
like to state to the jury that we have
filed of record in this case 2 dis-
¢laimer by the six children of Clarence
Borel, and they have assigned any
rights they might have under law to
Mrs. Borel, their mother, and the wife
of Clarence Borel. This has already
been {iled 1n the papers.

MR. WELLER: If the Court please,
on behalf of gll defendants, I object
to the statement on the grounds that
the children had no cause of actlon
whatever for the death of Mr. Borel
under the admlssions that were made
that they were not dependent, they were
all adults and nct dependent, so they

had no cause of action.
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THE COURT: What harm is dore?

MR. WELLER: I don't want the
impression to be left that they were
giving up something that fthey didn't
have under the law of Texas.

THE COURT: Wouldn't all requiremerits
-- maybe requirements that they would
waive such interest as they have, I

don't see any need to take up time
N with this sort of objection.
" MR. STEPHENSON: I would like to
N read the life expectancy tables taken
: from the U. 5. Department of Health,
h Education and Welfare, Public Health
N Servlice, Natlcnal Vital Statistlcs
:: Division, Vital Statistics of the

United States, 1964, Volume 2, Section
18

5, Life Tables, which show that a male
19

57 years of age has a life expectancy
20

1 of 18.0 years.
2

" Your Honor, I would also like

to introduce the income tax recorcs
23

y of Mr. & Mrs. Borel for the years 1962

25 through 1968. Their 7 year period of
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Time. All defendants have been furnished
coplies of these, Your Honor, and if
I may be allowed to do so, I have
added the total earnings up for these
years and divided by 7 and 1t arrives
at a figure of $8,520.56 as an average
annual earning for that periocd of time.
MR. WELLER: Your Honof, I d¢ not
object to the authenticity of the
income tax return but I do object on
the grounds that therecan only be z causg
of action based upon the monetary
contribution that are made to Mrs.
Borel. And therefore the total amount
of income would not be material in
this case, but they would have to
establish the amount of contribution
that was made to Mrs. Borel.
THE COURT: Objection overruled.
MR. STEPHENSON: I would like
at this time, if it please the Court,

to call Mrs. Jacklie Bean as a witness.

MRS. JACKIE BEAN,
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@5bj 1'[| after having first been cautioned and sworn to testify
2 the truth, the whole truth and nothing but the truth,
3 )| testified as follows:
4
s DIRECT EXAMINATION
) BY MR. STEPHENSON:
; Q Would you state your full name, please.
o A Mrs. Jackie Bean.
o | © And for the benefit of the record, please,
10 how old are you?
|l A I am 38.
ol @ By whom are you employed?
- 13 A Stephenson and Thompson Law Firm.
RN | IR And how long have you been so employed?
15 | A A little over twenty-one years.
w6 || 9 Mrs. Bean, I would like for you to tell us
17 whether or not you typed certain cards which were
18 used in Mr. Clarence Borel's deposition.
19 || A I did.
20 Q And would you please state what the cards
21 you typed contained?
29 A First of all, these cards were according
23 to manufacturer. They contained the name of
24 the manufacturer, beneath the name of the manu-
25 facturer the contained the trade name of the
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products containing asbestos that that particular
manufacturer made.

Speak more closely into the microphone.

You have to move 1t over a little bit.

Okay.

And this information as to trade name was
taken from interrogatories that the defendants
had answered in the Potter suit. Then beneath
that infermation I had typed in when Mr. Borel
could remember when he had used that defendant
or that manufacturer's products.

Mrs., Bean, where did you get the information,
please, to put down as to the places that he
had worked with these various products?

MR. WELLER: If the Court please,
this would be hearsay as to each and
all of the defendants in this case.

THE COURT: ObJection overruled.

I obtained this information from Mr. Borel
himself. At the time when he first came into our
office we told him that we would need to try to
establish or recreate part of his work record
as far as he could recall. I prepared blank

slips of paper which contained a year, employer,
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job site and products worked around. Then

blank spaces beneath each of those categories
and I xXeroxed several of these. And since he
didn't have his income tax returns with him when
he came in the office, and since he appeared to,
well, pretty sick, we asked him if he would prefer
to return home with the slips of paper and sit
down with his income tax refurns and -- because
this would refresh his memory. Then fill out
these slips of paper and return them to us. And
in this way we could, well, establish some form
of order as to when and where he had worked
around the different products.

Did he then give you these slips of paper
which he had written in his own hand the places
where he had worked?

Yes, sir, he did. He returned to the cffice
sometime later. I don't recall, maybe within
two or three weeks later. But he did return to
the office and he had completed these slips of
paper and in addition thereto he gave me some
others that I do not have attached to the
particular return but I have left the slips of

paper that he completed pinned to the income tax
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return for that particular year.

All right. Do the records that you have
before you there indicate the W-2 forms which
he got for the work that he did for various
companies?

Well, some of them do have, but some of
them don't., Some of them have a 1list of his
employers. Apparently whoever prepared his
return that year, it is whatever they typed
and the W-2 form, 1t is not on every one of them
but it is on some.

All right. And did you take the slips of
paper that were written in his hand and reduce
this to a written form on a card?

Yes, sir, 1 did.

A1l right. I would like tc hand you these
cards, please, and ask you to state whether
or not this is the cards which you put the
material on that Mr. Borel had provided you?

20
These are, they are the ones.
21
MR. STEPHENSON: The defendants
22 ' .
have all been furnlshed coples, Your
23
Honor, that 1s fthe reason I am not
24
showing them tc them at this time.
25
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"|| BY MR. STEPHENSON:

2 Q Now, Mrs. Bean, in some of these, for
example, I am noticing Fibreboard Paper Products,
you have down here 1954, '55, worked for
Fuller Austin at Casper Wyoming Texaco Plant -
probably Pabco products. What --
MR, TOCKER: Your Honor, we are
golng to object to these cards when

and if they are offered and certainly

10
would object to reading porticns of

1
them. We obJject To the cards because

12
they are hearsay, because they contain

13
information apparently written cr

a collected from hearsay sources and no
® opportunity to cross. We have filed
N a written objection to this matter and
v we -- which I belleve -- I called the
* Court's attention to it in chambers.
v We argued all of those objections,
“ particularly the hearsay and no
! opportunity to cross as to the source
” or authenticlity of this information.
® THE COURT: There 1s no question
24

but the information is hearsay, but the
25
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Court feels that under the circumstances
we will admit it.

The objection will be overruled.

MR. WELLER: Before the Court
admits 1t, I wish 1t would hear the
testimony of Mr. Borel in regard to
the cards. His statement was that he
phoned various people and talked with
various people, and based on what they
told him he put the information on the
cards. In cother words, we have double
hearsay.

THE COURT: I suppose this came
out in his deposition?

MR. WELLER: Yes, sir. It will
come cut in his deposition.

THE COURT: Well, can you make
any stronger objection than it 1s hear-
say’?

MR. WELLER: Yes, we can.

THE COURT: Can you get any more
stronger admission, the fact that the
Court says there is no question aboubt it

being hearsay. Why do you want to make
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more cbjection about it being hearsay?

2 MR. WELLER: I would make the --
3 add to the further objection that Mr.
Borel testified during his lifetime
and therefore this could not be original
evidence and should be based upon is
testimony.

THE COURT: ObJection overruled.

MR, STEPHENSON: We would like to

10 introduce the cards at this time if I

1
! may, Your Honor.

12 THE COURT: All right.

13 THE CLERK: Plaintiff's Exhibit 10.

1 MR. WELLER: Your Honor, on behalf

2 of Fibreboard Corporation, I make the

1
¢ specific objection that this 1ist tendergd

17 . . . .
under Fibreboard, certain dates, certain

18
jobs, for example, with the words

19
manufacturer unknown probably Pabco

20 o
Products because this is too vague

21
and indefinite, might have used Pabco

22
and they got '53, they show Caltemp
23
whereas the witness testified on his
24
deposition that he used Unibesftos. So
25
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therefore, I would object and also

on another time hec testified in lieu

of the products That he listed that

he used a different product. Therefore,
with these speculating comments I would
like to object to them as not being
competent testimony.

THE COURT: ObJection coverruled.

MR. STEPHENSON: That is all the
direct examination we have.

THE COURT: All right. Do you havsg
any questions you would like to pro-
pound To the witness.

All right, you may step down.

MR, STEPHENSON: Your Honor, I
have excerpts or sheets from the variousg
hospitals that Mr. Borel was confilned
in, but I think that generally all of
the matters which I would want to
point out to the Jjury have been brought
out by depositions of the doctors.

But I would like to at least tender
these records so that in the event the

jury wishes to look at them they might
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do so.
THE COURT: All right.
THE CLERK: That will be Plalntiffis
Exhibit 11.
MR. WELLER: Could we see those
because these are not all the records.
MR. STEPHENSON: Neot all the record].
A1l the records are very voluminous,
Your Honor.
I would 1ike to read the summary.
MR. WELLER: Pardon me a moment.
Your Honor, we would object to the
offer of part of the records. They
are not material, The testimony has
already gone in from each and all of
the medical witnesses who testified
to the matters. So I would object to
the offer of these statements from the
hospital records and not complete.
THE CQURT: Objection overruled.
MR. STEPHENSON: I would like
to offer a summary, Your Honor, of Mr.
Borells deposition.

THE COURT: Mr. Borel'!s depcsition?
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MR. STEPHENSON: Yes, sir. It
is very short, Your Honor.

THE COURT: I believe we will wait
until the morning to hear this. And
you have one other witness, I believe
you said.

MR. STEPHENSON: Yes, sir, T
do.

THE COURT: You anticipate it
will probably take about an hour for
her?

MR. STEPHENSON: Yes, sir.

THE COURT: All right. Gentlemen,
you can judge by this time schedule
and Ladl es and Gentlemen of the Jury,
the Court will give you this information|.
We are going to recess at noon tomorrcw.
I would like to ask for you to be here
at nine in the morning if this wouldn't
work a hardship on any of you.

All right, then, you will be excusefd
at noon tomorrow and we will adjourn
until Monday. You will be off during
that period of time.
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We will stand in recess until
9:00 o'fclock Tomorrow morning.

THE MARSHAL: Everyone rise.

REPORTER!'S NOTE: Whereupon, at
4:30 olclock p.m. Court adjourned for

the day.

A
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