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9-28-71 

A. M. SESSION 

THE COURT: Please be seated. 

Mr. Zarnes, you may proceed, 

MR. BARNES: Your Honor, I might 

point out that the witness has been 

sworn, 

MARION McMANUS, 

having first been duly cautioned and sworn to testify 

the truth, the whole truth and nothing but the truth, 

did testify as follows: 

DIRECT EXAMINATION 

BY MR. BARNES: 

Would you state your name, please? 

A Marion McManus. 

Q Mr. McManus, I will ask you to speak right 

into the microphone so the jury and the Court 

and those here can hear you, please. Where do 

you live, Mr. McManus? 

A In Houston. 

Q And what is your occupation or profession? 
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insulation contractor. 
And how long have you been in that type of 

business, sir? 

Twenty-one years. 

What is the name of the particular company 

that you are associated with? 

The Fuller-Austin Insulation Company. 

Fuller-Austin? 

Uh-huh. 

And what is your capacity or connection 

with that company? 

President. 

Fuller-Austin Company is a contracting 

company. Can you tell the jury, please, sir, 

what particular type of contracting that you may 

specialize in, if you do? 

Yes, we specialize in industrial insulation 

A1l right, sir, is that to be distinguished 

as I understand, from just general construction, 

contracting? 

Yes, sir, industrial insulation contracting 

is a specialty contracting. 

A1l right, sir, and in connection with this 

specialized type of contracting do you have 
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occasion to hire Union insulators to work for you 

as your employees, sir? | 
Yes, sir, we do. 

A1l right, in connection with carrying out 

that specialty of your business do you purchase 

thermal insulation products containing some as- 

bestos? 

Yes, sir, 

And are these products purchased generally 

by you specialized contractors such as your com- 

pany, sir? 

Yes, sir, generally they are. 

Are they purchased generally by the general 

public? 

No. 

Now in connection with your work, Mr. 

McManus, have you had an occasion to utilize 

safety devices for the protection of your em- 

ployees? 

Yes, sir, we have and we do. 

Can you give the jury, please, sir, an idea 

of what type of safety devices that you have beer 

employing in your business? 

Well, respirator types that are used by the 
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workers, dust collector systems that are put on 

the saws. These are the basic types. 

All right, sir, have you ever had an occa- 

sion to utilize exhaust fans say in a shop con- 

dition to ventilate the Ffust or exhaust the dust 

out of the shop? 

Yes, sir, they normally are in shops or in 

enclosed areas. 

How about in connection with the power saws 

which your company might use to work with insula- 

tion products? 

Well, we either use blowers, big fans to 

blow the dust away from the individual who is 

working on the saw or dust collector systems, 

A11 right, sir, as an insulation worker con- 

tractor, Mr, McManus, are you concerned with just 

general good-housekeeping practices in the insula 

tion trade? 

Yes, sir, we are. 

And can you give the jury and the Court some 

idea of about how long that your particular com- 

pany, Fuller-Austin has been employing these 

safety devices that you have just described? 

Well, at least for the last fifteen years. 
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A1l right, sir, and can you give the jury, 

please, sir, your idea of why such devices are 

utilized by insulation contractors such as your- 

self? 

Well, obviously the breathing of dust is nof 

a healthful thing, both as protection to the 

worker and as a safety device to clear the air 

around the working part of the saw to prevent 

accidents. 

Based on your experience in this type of 

trade, Mr. McManus, do you have an opinion as to 

whether or not the inhalation of the dust created 

in applying the products is or is not harmful to 

the body? 

Well, we believe it is. 

Has this belief existed for some period of 

time and, if so, please tell the jury approximate 

ly how long. 

Well, I would say since we have been using 

power equipment. 

A1l right, sir, is that for this fifteen 

yeaf period? ' 
Yes, sir, for the last fifteen year period. 

Mr. McManus, in your history as an insula- 
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tion contractor have you ever had any difficulties 

or problems with persuading the workers who are 

employed by your company to utilize these pro- 

tective devices in the field? 

Well, they are made available to the men 

and we recommend that they use them. However, 

this is at the option of the worker and normally 

it is very difficult to get people to use them 

even in confined areas where there is an awful 

lot of dust involved. 

Mr., McManus, when you buy thermal insulatio: 

products from the manufacturer do you recognize 

and know that they are going to contain some 

ashestos? 

Yes, gir, we do, we know that. 

And then when you receive these products, 

thermal insulation products containing some as- 

bestos, do they live up to your expectations as 

to the constituents of the products? 

Well, they are in the form we expect to 

receive them, 

Incidentally, was Charles Borel employed by 

Fuller-Austin on the Texgas job at Winnie? 

Yes, sir, he was, 
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And in that connection did your company 

utilize Ruberoid products? 

No. 

Have you recognized the existence of as- 

bestosis as an occupational disease under work- 

men's compensation? 

Yes, sir, we do. 

Have you carried this type of compensation 

for many years? 

Yes, sir, we have. 

Could you give the jury an idea of about 

how many years you carried this? 

Since we began in business, since 1934. 

A1l right, sir, do you know of any way that 

the use of thermal insulation products by the 

insulators in the field can be made safer for 

them and, if so, please describe how this could 

be done. 

Will you repeat that question. 

I say is there some way that you know of, 

based on your experience as an insulation con- 

tractor how to improve the safety to an insulaton 

in the field using asbestos products? 

Well, with the materials available to us the 
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only thing that we know today that can be used 

is the safety devices such as respirators, masks 

and this type of thing. 

Q A1l right, sir, Mr. McManus, is this some- 

thing of a necessity that has to be done in the 

field where the job is actually taking place by 

the contractor? 

A Or where the work is being performed. 

MR. BARNES: I pass the witness, 

Your Honor, 

THE COURT: Do any of the de- 

fendants wish to interrogate the 

witness? 

MR, WELLER: No. 

THE COURT: Mr. Stephenson, ym 

may proceed. 

CROSS EXAMINATION 

BY MR. STEPHENSON : 

Q Mr. McManus, I am Ward Stephenson, and I 

represent Mrs., Borel, Clarence Borel's widow, 

You have recognized, I believe your testimony 

is that asbestos causes asbestosis and you have 

know that for quite a number of years? 

JERRY T, BLOXOM EASTERN DISTRICT OF TEXAS 

OFFICIAL COURT REPORTER 

UNITED STATES DISTRICT COURT 

BEAUMONT, TEXAS 

The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume VI
ACL Doc 10248 · Page 10 of 40

Published by AsbestosClaims.Law

asbestosclaims.law/library/10248/10

https://asbestosclaims.law/library/10248/10


10 

" 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 - 

22 

23 

24 

25 

P
l 

Y 
"
 

>
 

1750 
PAGE No. (7 

No, T haven't known that quite a nufiber of 
years. 

How long have you known it? 

For the last five or six years. 

Only the last five or six years? 

Uh-huh. | | 
Well, I understood you to say that you had 

workmen's compensation covering employees and 

you had that covering asbestosis since 19447 

Well, we have, that's correct. However -- 

You didn't know that it covered the disease| 

I mean? 

Well, I knew that workmen's compensation 

covered the disease. 

But you only learned of asbestosis four or 

five years ago? 

We learned --’yes, I guess I would say that. 
A1l right, sir, are you familiar with Paul 

Petrosky? 

Yes, sir, I am. 

And Jimmy Hord, Sabine Insulation, and the 

Reed Company? 

Yes, sir. 

I believe they are in the same business that 

JERRY T. BLOXOM EASTERN DISTRICT OF TEXAS 
OFFICIAL COURT REPORTER 

UNITED STATES DISTRICT COURT 

BEAUMONT, TEXAS 

The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume VI
ACL Doc 10248 · Page 11 of 40

Published by AsbestosClaims.Law

asbestosclaims.law/library/10248/11

https://asbestosclaims.law/library/10248/11


10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

o
 

Y
 

1751 
PAGE NO. 1080§ 

you are in? 

Yes, they are, 

And do you recognize now that some of the 

major clients, I believe that's what you call 

companies that give you invitations to bid, I 

believe they are referred to as clients or cus- 

tomers, are they not? 

Yes, sir, they are. 

Are you familiar with the fact that the 

clients now are submitting invitations to bids 

requiring that asbestos-free materials be used? 

I have heard tfiat is being done. 
And as a matter of fact did you bid on a 

Gulf job where this was in the invitation to 

bid? 

No, not to my knowledge, 

You didn't bid that job? 

I don't know what job you are referring to. 

The Gulf 0il job in Port Arthur. 

Well, as far as I know, no, no, we didn't 

bid on the job and I didn't see the inquiry. 

But you are familiar with the fact that som 

clients now are requesting total asbestos—free 

products on their insulation jobs? 

L$
H)
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A I understand they are. 

Q A1l right, sir, thank you. Now I commend 

you for having respirators available and dust 

collection systems on permanent installationg. 

Did you do any of this because you were told by 

any of the major manufacturers of asbes”os pro- 

ducts that their materials were dangerous to the 

health of employees and would cause asbhestosis? 

A No, we didn't, 

Q Do you know -- let me ask you this. Do you 

know that the manufacturers, such as Ruberoid 

and the other defendants in this case, are con- 

tending that you, the contractor, should hear | 
all of the fault of workers getting this disease!’ 

No, I didn’'t know that. 

Did you come over here voluntarily? 

Yes, sir, I did, 

L
 

0
=

 
D

 
=

 

Mr. Petrosky, have you been in any of the 

manufacturing plants where these companies have 

their own workers there subject to workmen's 

compensation -- 

THE COURT: McManus. 

MR. STEPHENSON: I am sorry, Jud%e, 

I forget, Mr. McManus, I didn't mean 

JERRY T. BLOXOM EASTERN DISTRICT OF TEXAS 
OFFICIAL COURT REPORTER 

UNITED STATES DISTRICT COURT 

BEAUMONT, TEXAS 

The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume VI
ACL Doc 10248 · Page 13 of 40

Published by AsbestosClaims.Law

asbestosclaims.law/library/10248/13

https://asbestosclaims.law/library/10248/13


10 

B 

12 

13 

14 

13 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 A 

1753 
- FAGE NO.1 0RO 

to call you by some other name. 

Restate the question, please. 

Are you familiar with the manufacturing 

plants that manufacture ashbestos insulation 

material and the safeguards they put around 

their employees where workmen's compensation 

cost is involved there? 

Not specifically, no. 

A1l right, sir, can we say ther, Mr. 

McManus, in summary, that the manufacturers of 

ashestos insulation material have done nothing 

to assist your company through information or 

materials or safety devices or suggested systems 

or any other way as to how to apply their produc 

safely and without harm to the worker? 

I believe NIMA, which is the National Manufactur 

Well, they are publishing information throu;h 

Insulation Association, I believe that is being 

made available to the contractor. 

And how long has this been made available? 

Within the last four or five years. 

Uh-huh. More specifically probably within 

the last two years? 

I said four or five. 
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It could be two, I say, is what you say? 

A Well, I don't know. 

MR, STEPHENSON: Thank you, Mr. 

McManus. 

THE COURT: Anything further? 

REDIRECT EXAMINATION 

BY MR. BARNES: 

Q Did you know Mr. Claude J. Tomplait, Mr, 

McManus? 

A No, I didn't know him, 

Q The last question, sir, In your business: 

of these fifteen or twenty years have you found 

that asbhestos-containing products have a wide 

variety of uses, useful purposes and serve use- 

ful purposes in the field where the temperatures 

are extremely high? 

A th, yes, sir. 

MR. BARNES: Thank you, Your 

Honor. 

THE COURT: You may be excused, 

Mr. McManus. 

Who do you have next? 

MR. BARNES: William O. Dailey. 
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I think he is in the hall. I think hi 

will be a very short witness, Your 

Honor. 

THE COURT: All right. 

WILLIAM O. DATLEY, 

‘having first been duly cautioned and sworn to testify 

the truth, the whole truth and nothing but the truth, 

did testify as follows: 

DIRECT EXAMINATION 

BY MR. BARNES: 

Q State your name, please. 

A William O. Dailey. 

Q Mr. Dailey, I will ask you, if you will, 

please, sir, to get as close to that mike as I 

am to this one in order for us to hear you better 

Thank you, sir. 

Houston. 

Insulating contractor. 

e
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company? 

Mr. Dailey, where do you live? 

What kind of business are you in? 

And what is the name of your contracting 

h
1
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A, C. & S., Incorporated. 

And what does that stand for, sir? 

Just 2, C. & 8., Incorporated. 

A1l right, what is your particular capacity 

with this company? 

District Manager of the Houston District. 

And how long have you been in this.insula—- 
tion contracting business? 

A little over nineteen vears. 

Fnd can you tell the jury whether or not 

in this insulating contracting business you are 

in a speciadlized contracting business? 

Well, specialize in thermal insulation, 

primarily for industrial and commercial insula- 

tion. 

And just hurriedly in this respect, do you 

employ Union insulatérs? 

Yes, sir, we do. 

And you purchase ycur materials from manu- 

facturers of these products to be applied by 

these Union insulators? 

That's right, 

Mr. Pailey, have ycu, as an insulation con- 

tractor, had an occasion tc use any safety device £
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or techniques in the field for the protection of 

the worker applying insulation products? 

Yes, sir, we have. 

Can you tell the jury what types of devices 

or practices or techniques you employ? 

Well, we use the so-called hard hat safety 

helmet, protective eyewear, masks, for breathing 

purposes; 
Masks, is that sometimes referred to as a 

respirator? 

Yes, 

How about ventilator fans or sucticn ex- 

haust fans for shop areas? 

Oh, yes, we use exhaust fans in the shop 

area and also in our scaffolding and se forth, 

that type of thing, we have safety precauticns. 

Have you had an occasion to utilize mechanig 

suction devices on your power saws? 

Yes, sir. 

And can you give the jury and the Court an 

idea, Mr, Dailey, of approximately how long 

these devices have been utilized by you for 

worker protection? 

Well, I would say that we have used them as 
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long as I have been in the business. 

911 right, sir, have you beceome aware since 

you have been in the business of -- that it is 

harmful to the bhody to inhale these fumes or 

these dust particles? 

Yes, sir, I have heard testimony to that 

effect. 

How long have you, as an insulation con- 

tractor, been aware that the inhalation of 

asbestos fibers was harmful to the human body? 

The first time I ever heard of the disease 

calle? asbestcsis was probably, oh, I would have 

to say thirteen or fourteen years ago. 

A1l richt, sir, are you aware of the diseasg 

of asbestosis being one of those occupaticnal 

diseases covered by your werkmen’s cempensation 

insurance? 

Yes, sir. 

And have you carried this type of workmen's 

compensation for many years? 

Oh, yes, sir, as long as I have been in the 

business, 

2s long as vou have_been in the business? 

Yes, sir. 
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And do vou ever have'any Aifficulty in 

persuading the insulatien workers in the field 

to take advantage of these safety devices that 

you make availahle for his use? 

Conetantly, 

Ie this one of your major problems? 

' This is indeed, 

Are you a member of any centractors associa ¥
 

ticn, Mr., Driley? 

The Fouston Insulaticn Contractors Associa- 

tion., 

Does this association discuss problems of 

health hazards and their peculiarities to the 

trade? 

Yes, sir, they do. 

About how long has this type of < scussion 

been going cn in the association? 

Well, T cnly know firsthand for s peried 

between five and six years, since I have only 

been in Housten that long. Prior to that +ime 

T am sure there has been some Adiscussicn of it, 

A1l right, sir, Mr. Dailey, in yvour nineteen 

years of experience as an insulation contractor 

has it been your own personal experience that 
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1760 FAGE No‘!_ogq 
every single use of any product containing any 

ashestos poses a hazard tc the werker? 

My personal opinion? 

Yes, based upen your experience, 

No, sir, I don't think so. 

When you buy these insulation products which 

contain some asbestos yvou realize and know and 

you expect them to contain this product, this 

asbestos fiber, do you not? 

Yes, 

And when you receive the thermal insulation 

products of asbestos in it that‘ifi the conditim 
you expect it to be in when you receive it, is 

that correct? 

Yes, assuming it arrives in good conditien, 

unbreoken and sc forth. 

MR. BARNES: I pass the witness, 

Your Honeor, 

MR. WELLER: 1T want to ask one 

auestion, Your Honor, 

DIRECT EXAMINATION 

Did you at any time employ Clarnece Borel? 
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£ I persconally Aid net. T helieve +hat pre-~ 

decessors te our company id. 

¢ But ycu, since you have bheen with the com-~ 

pany you don't have any kncwledge of any employ- 

ment? 

A Tc the best of my knewledge, no, sir. 

MR. WELLFR: Thank ycu, sir 

That's all. 

CROSS EYAMINATION 

3Y ME. STEPHENSON: 

0 Mr. Dailey, T have a few cuesticns to ask 

you. Number cne, are vou aware of the fact that 

the manufacturers of ashbestos materials such as 

Ruberoid, Johns-Manville, Fibrebcard and so on, 

are contending in this case that the emplovers, 

the contracters, such as your companv, are tetalf 

1y to blame for any breakdown in safecuarding 

the workers? 

MR. TUCKER: That is net a cer- 

rect statement at all. T hate te 

interrupt Mr., Stephenscn, but the 

contention in evidence from the pleads 

ings in the case is that the ccentractdrs 
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are the ones whe have contrcl of the 

working conditions and the responsi- 

bility for provirfing the equipment and 

the conditions. There is ncthineg in 

the pleadings and no ccententicn that 

they are the ones who are responsible 

here, but it is -- the evidence shows 

beyond any doubt that they are the 

ones whe have control of the working 

conditicns and these people are work- 

ing for them. This is a mis-statementg 

and we obiject tc it for that reason. 

THE COURT: The Court will over- 

rule both the argument, the statement 

and the objection. I do think that 

the ouestion should be reworded be- 

cause I believe you used the word 

"sole" or "exclusive”, 1 think the 

Court will sustain the cbjection on 

this, and just overrule the statement 

and the argument and we sustain the 

obiection and permit counsel to re- 

3tate the auesticn. 
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MR. STEPHENSCN: Thank vou, Ycur 

Honor. 

Mr. Dailey, what T am driving at i3 the 

defendants, among other Aefenses in the case, 

have asserted that the safety of the worker is 

the reéponsibilify of the contractor and it is 
noct a responsibility cf the manufacturer and in 

that extent they are trying teo lay the blame on 

you, the contractor. Before you came *to testify 

MR. TUCKER: Same objection, 

Your Honor. 

THE COURT: Objection coverrulerd. 

Were you marde aware of this by wheever 

called ycu to testify? 

Ne, sir, I den't believe I am specifically 

aware of that. 

A1l right, sir, Mr, Dailey, do you have 

any facilities in ycur company or is it large 

encugh for you to engage in testing of ashestos 

prcducts to determine their safe or non-safe 

characteristics or what safe measures shcould be 

used or how to reduce the dust ering to the 

worker, do you have testing facilities such as 

that? 
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A We dc not have specific facilities for 

that. 

0 I don't believe you are empleying indus- 

trial hygienists in your company? 

A Not directly. 

0 Now the point I make by this, Mr. Dailey, 

| actually, I think, is one in support of the 
contractors. Have the manufacturers of this 

asbestes material come inte ycour office or your 

place where you work and in an effort to make 

dust counts or to study how much ashestos, dust 

from their material is created, have any of 

the manufacturers come into ycur place an” asked 

your cocperation ahout this? 

A Not that T can recall. 

e A1l right, sir, are you at all familiar 

with Threshold Limit Values? 

A Restate the guestion. 

0 Are you familiar with Threshold Limit 

Values? 

A Generally. 

Q A1l right, sir, dc vou know what -- what is 

the American Conference of Industrial Hygienists 

recommended Threshold Limits for asbestos? 
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1765 page no. 100/ 
Ne, sir. 

Have you gotten any material from the manu- 

facturers such as Johns-Manville, advisineg you 

abeut this Threshrld Limit Values and what your 

workers shoul? nct be exposed to? 

Not directly, 

Have you gotten it from any of the manu- 

facturers advising you ahout what Threshold Limifs 

should not be exceeded? 

Not specifically or directly, nc. 

‘All right, sir, Mr. Dailey, has your companfl 
been asked in invitations te bid by clients teo 

submit bids on materials totally free of ashestod’ 

On occasions. 

A1l right, sir, now ~-- 

Not always, 

Yes, sir, there has heen a safety warning 

introduced in the case and it says that amonz 

other things, I will be reading, "This product 

contains ashestos fibers. Inhalation of asbestod 

in excessive aquantities.” Do you know what is 

meant by "excessive quantities”? 

Ne, T suppose net, since I den't know the 

Thresheld Limits 
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0 "Over long pericds of time may be harmful”. 

Do you know what is meant by long perindsg of 

time? 

A T think it 13 probably a matter c* individugd] 

judgment. 

A A1l risht, sir,"If dust ‘s created when 

this product is handled, aveid breathing the 

dust”. TIs there any way a worker can apply, 

cut, saw, scribe and mix ashestos material with- 

out ereating fust? 

A Yes, sir. 

N How can he de that? 

A Wear an inhalater or respiratoer. 

o Sir? 

A Wear an inhalator or respirater, 

0 ¥ell, have you wern any of the respiraters, 

do yon werk with the tools? 

A No, sir. 

0 New this cautiern oces cn further, 

A De you want fo back up a minute? 

0 Sir? 

A T wan* to back up 2 minute. 

A Yes, 3ir, 

A Ycocu asked me two aquestierns, have T ever 
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worn a respirater., 

Yes, sir, 

Or do 1T werk with the tocels, I de ot 

work with tools, I have worn a respirator. 

All right, how long ago did you wear the 

respirator? 

Oh, maybe some time ago, I couldn't say 

for sure. 

Were you working with your tools at that 

time? 

How lcng has that been? 

Oh -- 

More than nineteen years? 

Yes. 

Now, "If adequate ventilaticn ccntrnl is 

net pessible, wear respivetor’, snd so en. 

Have any of the manufacturers told yecu what is 

cr G net adeocuate ventilaticn controel? 

Net specifically. Let me back up fust a 

minute, sir, I don't want te mislea” veu about 

wearing a respirater. I do net wear the respira 

ter as an ashestes werker, but I have worn a 

respirator in werkine with the tools of ancther 

trade., 
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e 1 see, A1l risht, sir, then you have nc 

experience with the vespiratcrs in the ashestoes 

field personally? 

A Not only other than iust try them on. 

MR. STEPHENSON: T thank ycu, 

Mr. Deailey. 

THF COURT: Anything further, Mr 

Rarnes? | 

MR. BARNES: Yes, sir, T have 

one ayestion, 

REDIRECT EXAMINATION 

BY MR. BARNFS: | 
0 Mr. Dailey, Mr. Stephenscn asked you about 

a request for you to bid cn job3 involving as- 

bestos-free products. Can you give the jury 

some icdea ahout whether this has heen recently, 

a long time ago or -- 

A Well, T would say that it has heen relative 

ly recent. 

MR. BARNES: Thank yocou, sir, 

that's all. 

MR. WELLER: Coulcd T ask one 

auestion, Your Honor? 
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THE COURT: Yes. 

REDIRECT FXAMINATION 

BY MR. WELLER : 

0 Mr. Dailey, do you use cork and other 

naterials like that for insulaticn? 

like that. However, the use of cork is very 

minimal now as insulation. 

0 I see. For thermal insulation, high heat 

insulatinn, deo you use preducts containine as- 

bestos? 

A We use silicates, we use glass fihers. 

O I see, and are thrse products reascnably 

suited for the purpose of insulatinge hich temperg- 

tures? 

A Within given temperature ranges, ves. 

¢ Now the asbestos products used in the 1300 

to 1600 range =-- 

A The higher end,. 

& You don't have any substitute for that, do 

you? 

A Nc. 

MR. WELLER: That's all. 
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THE COURT: All richt, Mr, Daileg, 
you may be excused. You may come in 

front of the bhench and leave the 

courtrcom. 

MR. BARNES: The only other thin 

I have in this ccnnecticn, I would 

like to make a statement by way of 

a supplement tc the answer te Inter- 

rogatory No. 23. 

THE COURT: All right, 

MR. BARNES: And that is that 

Ruberoid Cempany, whom I am represent 

ing here, is a contributing member 

to the National Insulaticn Manu- 

facturers Associatiocn. 

Your Honor, subject to the 

Court's allowing me to develop a 

bill of exception later, we rest, 

THE COURT: A1l richt, 

MR. WELLER: Your Honor, I have 

one offer feor the purpose of the bill 

of exceptions. T have misplaced it 

temporarily, could I offer it for the 

record later? 

T
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THE COURT: You may. 

Do any of the defendants have 

anything further? 

MR. TUCKER: No, sir, T bhelieve 

all the defendants rest. 

THE CCURT: For the purposes of 

the record, the record will show that 

all defendants have rested, 

MR. WELLER: Yes, sir, 

THE COURT: Mr. Stephenson? 

MR, STEPHENSON: We have ncthing 

in rebuttal, Your Henor, cther than 

fust the one matter, the formal nature 

which you said I cculd put in after- 

wards. 

THE COURT: All right. 

Members of the Jury, we are 

going to give ycu until 10:30. DPleas¢ 

return at that time. If you will 

leave the courtroom now, please leave 

(REPORTER'S NOTE: Whereupon the 

jury withdrew from the courtroom). 

THE COURT: Dc any of the parties 

have any matters you would like to 

h
3*

4 
o

r
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take up with the Judge that needs to 

be a part of the record in this mat- 

ter? 

MR. BARNES: T do, Your Honcr. 

THE COURT: 1If so, you may pro- 

ceed, 

MR. TUCKER: Your Honer, we have 

a stipulation which has been appraved 

by Mr. Stephenson and the various 

attorneys. This relates to the four 

defendants who settled an? sets out 

the amount of the settlements. Those 

who are out of the case ncw, and we 

have the stipulaticn which we would 

liXe to have filed and approved hy 

the Court. 

THE CCURT: It will be made a 

part of the record, 

MR. ARNCLD: Your Henor, on be- 

half of Philip Carey Ccrpcraticn and 

Armstrong Cork Company ans each of 

them, I desire tc renew and reurge 

our motion for directed verdict which 

was made at the time of the plaintiff|: 

i 
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resting. 1% may be understcod that 

I will nct have to retype it, but 

just reurge the original moticn. 

THE CCURT: A1l rieht. 

MR. BARNES: Your Honcr, con be- 

half of the Ruberoid Ceompany, T have 

just filed my motions for Airected 

verdict at the close of all of the 

evidence and the record reflecting 

that I called it tc the Court's at- 

tention. 

THE COURT: All right, Mr, Vel- 

ler? 

MR. WELLER: Your Honer, con bhe- 

half of Fibrehoard Corpcration I have 

on file a motion for an instructed 

verdict at the clese of all of the 

evidence and I earnestly request the 

Court to consider it, I take the 

position that there hasn't been shown 

any exposure to my product in this 

case. 

MR. PATE: Your Honcr, cn behalf 

of Johns-Manville we would like to 
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reurge our motion for instructed 

verdict which we filed at the close 

of Plaintiff's testimony. We would 

like to reurge it at this time. 

MR. DUNCAN: Your Honor, cn be- 

half of Pittsburgh-Corning Corpera- 

tion we would like trc reurge our 

motien for instructed verdict which 

was filed at the close of plaintiff's 

case in chief after the conclusicn 

of all of the testimony in this case 

and particularly we urge that the 

Court consider the fact that Piftsburgh- 

Corning Corporation has been manu- 

facturing one product, unibestos, enly 

since August, 1962, and ‘n the status 

of the medical testimony which has 

been adduced at this trial could not 

reasonably have contributed tc any 

disease which Mr, Clarence TScrel may 

have contracted as urged by the plainj 

tiff. 

THE COURT: A1l right, the motiops 

for instructed verdict Tiled and 
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called to the Court's attenticn at 

the concluéion of the plaintiff's 
evidence and alsec at the conclusicon 

cf all of the evidence in the case 

and before the case 3 submitte’ to 

the jury will be overruled. The 

Court will enter one order to this 

effect, 

MR, WELLER: Your Honov,4l have 
an order for that, 

TEE COURT: Tt includes =211 of 

the defendants? 

MR, WELLER: Yes, =ir, VYour 

Honer, I Pad it include all nf the 

defendants, 

THE COURT: We will stand n 

recess until 10:20, and the attorneys 

riay cerme 1o the chamhers and we will 

discuss the charge, if ycu have some 

suggestions to make teo the Tcurt. 

MR. STEPHENSON: Your Honor, may 

I put in the date of settlemen: for 

the Industria’ Accident card into 

the record? 

JERRY T. BLOXOM EASTERN DISTRICT OF TEXAS 

OFFICIAL COURT REPORTER 

UNITED STATES DISTRICT COURT 

BEAUMONT, TEXAS 

The Borel v. Fibreboard Case File (1969-1972), Trial transcript, volume VI
ACL Doc 10248 · Page 36 of 40

Published by AsbestosClaims.Law

asbestosclaims.law/library/10248/36

https://asbestosclaims.law/library/10248/36


10 

" 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 7 7 6 eace N0 1105 
THE COURT: Yes. 

MR, STEPHENZ MT: T would like to 

put this letter from the Texas In- 

dustrial Accident 3Board inte the 

record shewing the seventh month, 

37st day of 1969, the compromise 

settlement a~reement was mare by 

Mr. Torel with whatever ‘nsurance 

company was involved, 

THF COURT: Tt ma bhe offered, 

MR. WELLFR: May I ncw offer thi 

for the bill o excepticons, I found 

the document? 

TIZ CCURT: Tt may be offered fo 

the purposes of the bill of excepiicn 

rnly. 

MR. WELLFR: Thiz '3 a certified 

copy of the workmen's compensation 

bheoard of June 1, 1969, signed, Clareng 

Aorel. 

THE CLERK: That will bhe De- 

fendants' 31, 

TEE COURT: We will stand in 

recess until 10:30, 

R 
7

 
4 

£
 

i
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(REPORTTR'S NOTE : Vhereupon a 

recess was taken and court resumed.} 

TEF COURT: Please he seatesd, 

Ladies and Gentlemen of the Jury, we 

have now apprcached that time when 

the attorneys will make their arcu- 

ments, and under the Rules of Pro- 

cedure, the plaintiff havine the 

burden of proof, has the right to 

open and clese the arguments. The 

defendants will argue in the middle, 

The atteorneys will present to you the 

arguments on the evidence which they 

think is faverable to their particula; 

-
 

o
 

positicn. I am sure they will clarify 

the case considerably to you., They 

will argue to you what issues you are 

to find. After thev have ccncluded 

the Court will give you a charge. I 

will charge you on certain definiticng 

and also on the law applicable to such 

facts as you may find, 1In other wardsg, 

you are a fact-finding body. You 

determine whether a fact exists or 
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whether a fact dcesn't. Whether therg 

is sufficient evidence to justify 

your findings of a fact. Alsc, in 

a situation of fact-finding you can 

fine one way or ancother way. In othel 

words, you have two ways tec ge. If 

a matter is stipulated or agreed upon 

of course, you do not have to deter- 

mine that fact, but if there is a 

dispute on a matter of fact, then the 

jury must determine it, ?hen condi- 

tioned and precdicated upon how you 

find that fact you will apply the 

law that thé Court gives you. Now 

that is the -- briefly and simply the 

nutline that will be followed. Mr, 

Stephenson will argue for the plain- 

tiff and some three of the Adefense 

attorneys will argue probably before 

Noon. Mr. Tucker, 1 believe, will 

lead off for the defense attorneys 

and several of the other gentlemen 

will also argue, We are ready to 

proceed, Mr. Stephenson. 

g
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(REPORTER'S NOTE : Whereupen 

the closing arouments were ¢'ven by 

each respective counsel representins 

ezch respective defendant.) 
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