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PLAINTIFF'S
EXHIBIT

IN THE UNITED STATES DISTRICT COURT r-l
FOR THE EASTERN DISTRICT OF TENAS_. ¢ FEB
BEAUMONT DIVISION FY. SO

By Distongirmer T ‘

CLARESXCL BOREL : -z DRy

vs. : CIVIL ACTINN KO. 6449

FIBREBOARD PAPER PRODUCTS :
CORPORATION, ET AL :

PLAINTIFF'S F1 AMENDED ORIGINAL COMPLAINT

TO THE HONORABLE JUDGE OF SAID COURT:

Comes now CLARENCE BOREL, hereinaftcr called
plaintiff, leave of the Court having been first had and
obtained, and files this his first amended original complaint,

complatining of:

(1) FIBREBOARD PAPER PRODUCTS CORPORATIOQN, a carporation
organized, created and existing under and by virtue of the lavs
of the State of Delavare, with an agent for service, tn-vit.

C. T. Corporation System, Republic National Bank Duildimr,
Pallas, Dallas County, Texas;

(2) COMBUSTIOXN ENCIKNEERING, INC., 2 corporation orranized,

crcated and existirng under and by virtue of the lawvs of the State
of Uclaware, with an agent for service, to-wit, C. T. Cornoratien
System, Republic Watfonal Larnk Bu §lding, Dalles, Dallas Councy,

Texas:

(3) JOERS-MAXVILLE PRODUCTS CORPORATION, a corporation
duly orpranized, crcated and existing under and by virtue of the
lavs of the State of Delavare, with an agent for service, to-wvit,
Prentice-Hall Corporation System, Littlefield Building, Austin,
Travis County, Texas: '

(4) OWENS-CORNINGC FIBER CLASS CORPORATION, a corporation
organized, created and existing under and by virtue of the lawvs
of the State of Delawvare, with an agent for scrvice, to-vit.
€C. T. Corpnration Systenm, Republic National Bank building,
Dallas, Dallas Courity, Texas;

{5) EACLE-PICHER INDUSTRIES, INC., a corporation duly
organizcd, created and existing under and by virtue of the lavs
of the State of Ohjio, with an agent for scrvice, to-wit, C. 7.
Corporation Syster, Republic Natfional Bank Buildingp, Dallas.
Vallas County, Texas: *

(6) PITTSBURCH CORNING CORPORATION, a corporation duly

orranized, creatcd and existing under and by virtue of the
lavs of the State of Pennsylvania, with an apent for scewvice,
to-wit, €. T. Corporation System, Republic National Mank Kuilding,

Dallas, ballas Courncy, Texas:

.
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(7). UNARCO INDUSTRIES, INC., a corporation duly
organized, crcated and exi{sting under and by virtue of the lawvs
of the State of lllinois, with an agent for service, to-wit, C, T,
Corporation System, Republic Natfonal Bank Building, Dallas,

Dallas County, Texas:

(8) PUHILIP CARLY COLPORATION, a corporation Jduly
orpanized, creaced and cxiscing under and by virtue of the
lavs of the Statec of Ohio, with an apent for service, to-wit,
Prentice-Hall Corporation System, Littlefield Building,
Austin, Travis County, Texas;

(9) ARMSTRONC CONTRACTINC ANU SUPPLY CORTORATION, n

corporation organizecd and existing under and by virtuc of the
lawvs of the State of belavare, with an agent for service, to-wit,
€C. T. Corporatfion System, Republic National Bank Building,

Dallas, Dallas County, Texas;

(10) STANDARD ASBESTOS MANUFACTURING AKD INSULATINC
COMPANY, a corporation duly organized, created and existing
under and by virtue of the lavs of the State of Missouri,
wvith an agent for service, to-wit, C. T. Corporation System,
Republic National Bank Building, Dallas, Dallas County, Texas;

{11) RUBEROID COMPANY, a Division.of GAF CORPORATION,
a corporation organized, crecated and existing under the laws
of the Statec of Delavare, with an agent for scrvice, to-wvwit,
C. T. Corporation System, Republic National Bank Building,
Dallas, Dallas County, Texas;

(12) ARMSTRONC CORK COMPANY, a corporation organized
and existing under and by virctue of the laws of the State of

Pennsylvania, vith an agent for service, to-wvit, C. T. Corporation
System, Republic National Bank Building, Dallas, Dallas County,

Texas;

hereirafter called defendants; and for cause of action, plaintiff

allepes:

1.
That the ground vpon which jurisdiction of tais Court
cdepends is diversity Qf citf{zenship of the parties hereto.
2.
That the’amount in controversy herein exceeds the sum of
Ten Thousand Dollars, exclusive of interest and costs.
3.

That plaintiff is a resident of the Stnte of Texas,

. and resides in Orange County, Texas.

4.
.That defendants during all the times hercin mentioned and
for a long time prior thereto, have been gnd now are cngagsed in
the manufacture of materfals used for iqsula:ion containing

asbestos; that the products manufactured, compounded and preparcd

by dcfendants, acting through their scrvants, ecmplovees, agents and
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representatives were and are placed on the market to be
purchased and used by the public.
5.

The plaintiff says that durinp the years 1936 to 1969,
inclusive, he vas employed as an insulator, and that in the
performance of his duties ;s an finsulator, he wvas rcquired to
handle large quantitites of the products manufsctured and dis~
tributed by the above named defendants. That in addition to the
fact that plaintiff actually used the products manufactured by the
above named defendant, and nany more, as an 1Asula:or, and
specifically many and various products contsining asbestos,
the plaintiff says that on many of the jobs, while not using
himself the specific proﬁuc:s manufacturcd by the defendancs,
he vas nevertheless exposed te the danperous materials and
especially asbestos dust and fibers which were used by other
vorkers in the samc arca at which plaintiff was working.

6.

That during the period of time in which plaintlff{ was
enployed as an insulator from the ycar 1936 to 1969 , {nclusive,
in the coursec of h}s employnment, due to the neglipence and
carclcssneés of the defendants, he was caused to cormc {in contact
vith the insulation produced and manufactured and distributed
by the defendants, and its chemical compounds, delcterious
subs:an;es and natter, and directly in consequcnce of said
negligence and carelessness of the defendants, did sustain
severc, permanent and disalling injurics as hercinafter sct forth.

7.
That the injurics and damapces complofned of hercin

vere directly and proximately couscd by the necgligence and

carelessness of the defendants in the followving additional

particulars:

(a) That the defendants knev or in the exercise of ordi{nary

-3-
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or rcasonable care ought toé have kaown that the insulation they
so prepared, manufacturcd and distributed wvere deleterious,

poisonous and highly harmful to plaintiff's body, lqngs.

respiratory system, skin and health, and that plaintiff would

not knov of such danger to his health, notwitlhistanding which,

defendants negligently failed to take any reasonable precautions

or exurcine reasonable care to warn plafuttff of the dangoer and

harm to vhich he was exposed while haondling the defendants' said

insulation,

(L) Thot the delendants kuew or I[un the exarcine of

ordinary care ought to have known that their said insulation
vas deleterious, poisonous and highly harmful to plafntiff's
body, lungs, respiratory system, skin and hcalth, and that
notwith=-

plaintsff would not know of such danpcrous character,

standing wvhich defendonts failcd and omitted to provide plafntiff
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vith the knowledge as to-what would-be reasonably safe and sufficient H oot
N

wvearing apparcl and proper protective cquipment
in truth there was any, to protect him from being poisoned and
disabled as he was by exposure to such celeterious and harmful
compound substances and othecr moterial contained 4in saoid
defendants’' insulation.

(e) That the defendants knew or in the exercise of
ordinary or reasonable care ought to have known that their
insuvlation vas delzerious, poisonous and highly harmful to
plaintiff's body: lungs, respiratory system, skin and health,
notwithstanding which defendants negligently and carelcessly
packaged said insulation so that in the ordinary handling
for installation thereof, this plaintif f would come in contact
vith suech deleterious, poisonous and highly harmful compound
substanccs and other material contained in said defcndants'
insulation;

‘{d) That the defendants knew or An the exercise of
ordinary or rcasonable care ought to have known that the

iosulation they produced contained delecterfous, poisonous and
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highly harmful substances to the human body, lungs, respiratory

system, skin and health, notwithstanding which defendants

MY Al AT XTI Y

negligently failed to take any reasonable precautions or

AT Ll s -y it n b e

exerci{sc reasonable care by placing any warnings on their .

P,

.-,

contatiners of said insulation to warn the handlers thercof
of the dangers to health in coming in contact with said
insulation.

(e) Thet the defendants knew or in the exercisc of

reasonable care ought to have known that their insulation

" Nt me e st o v

contained deleterious and highly harmful substances to

plainciff's health, body, lungs, respiratory systen»and

b S ames.

skin, and defendants knev or in the exercise of ordinary ;:
or reasonable care should have known that plaintiff would .
not know the dangerous characteristies of their said insuvlatfon,
notwithstanding vhich_dcfcndants neplipently fafled to take
reasoﬁable precavtions or exercise reasonable care to warn
plaintiff of said danger and to instruct the plaintiff In the

preper handling of their said insulation, or to take any

Cawr

reasonable precautions or exercise any reasonable care to

aniny e

protect plaintiff from harm and negligently falled to adopt

and cnforce a recasonable safe plan and method of handling

-

and installing safid {nsulation.

;=2

8.

T Bemaah Mt n

. In addicion, plaintiff says that the defendants breached

their warrancties to platntif{f in the folloving respects:

el i Il e S R T
e e h X

(a) That the defendants knew or 4n the exercisc of
reasonable care ought to have knovn that thefr insulation was
defective and that such insulation was not suitable for the )
purpo;cs for wvhich ft was intendcd. R N

(b) That the defendants should have tested their products,
cspecially those containing a;bes:os, to ascecrtain the safe or

danrerous nature of such products before offering them for sale,

or.in the alternative, should have removed such products from the

-5-
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market upon ascertaining that such products would cause

asbestosis.

(c¢) That the defendants should have devised a8 sethod

of application of their products, especially those containing .

asbestos, that would have kept those using such products from
contracting asbestosis L{f the defendants would not remove such
products from sale to the public.

(d) That the products of the defendants, cspecially
those containing asbestos, wvere wvarranted, cither expressly
or implied, to be merchantable, vhen in truth they were
not, and therefore, the defendants brcached to the plaintiff,
as well as to others, the warranty of merchantability.

8-A.

In addition, plaintiff says that the defendants, and each
of them, knew thot thefr insuvlating products containing asbestos
vould be s0ld to the public and would be used by persons such
as the plaintiff and would be relied on By such persons to
safcly do the job for which they wecre manufactured; that the
defendants, and cach of them, knew that the insulating products
containing asbestos manufactured and distributed by thers would
cnune harm to the plafntiff, and the defendants, beccaune of chelir
positions as manufacturers, owed a strict duty to the plaintiff
not to harm the plaintiff throupsh the use of defendants' products:
that :hc.defendanfs placed on the market products in & cefcctrive
condition that were unsafe for their intended use or which were
unreasonably dangerous; that the defendants placed the products
on the market knowing that they would be used wvithout inspecction
for defcects; that the plaintiff used the dcfendants' insulating
products containing asbestos in s manncr that wvas rcasenably .
foreseeable; that the defects in the pfcductsio{ the defendants
vere a proximate causc of the pladntiff’'s injurdies: that as a
result of the use of the defendants' products by platneiff, he
suffered serious, severe, digabling and ﬁermancnt injuries, and

a5 a recsult thereof, defendants, and cach of them, are strictly
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liable to the plafntiff for their failurec to deliver a product .
?

to the plaintiff that would not cause the plaintiff harm.

LA e e )

9.

..o
B IR YR

The plaintiff would further show unto the Court that
at all the times material hercto, over a period of years in

vhich plaintiff has becen employcd as an insulator, the

CRPE PN T AP e

rmanufacture, salc and distribution of Imsulation materials

vith vhich pleintiff camc in contoct, was under the cxclusive

their agents, scrvants and employees,

oL Ll

— e e

control of the defendants,

!

and that had the defendants herein not becn guilty of negligence

T AN a0 008 Ah S A Ea S a5 B rmengy ey Lo

—

as hereinabove set forth, plaintiff wvould not have sustained

Camn i% emem o gnn
T Ammalv a3 rvesatacr A

his injuries and dacages as herein set forth, and therefore,

plaintif{f snys that he is cntitled to recover frorm the defendonts

under the doctrine of res ipsa loquitur.

10.

That as a dircct and proximate cousc of the aforesaid

R R T et U S U RS U,

. e

cccurrence and circumstances and the negligence and carelessness

of the defendants, and the defendants' breach of wvarranties and

breach of strict liability, the plaintiff wvas permancnely and : . ¥y

severely injured; that he has sustained very serious and permancn:

injuries to his lungs and respiratory system, vilch has affccted

other parts of his body: that he is suffering from the discasc

asbestosis; that he suffers fror shortness of breath, inability
t
to breathe, clubbing of the fingers and toes; that it is necessary

Y S P

L

..
RSt PR

that plainctiff have available to him at all times a container

of oxynen {n order that he may be gble to breathe: thut platntiff
has extreme difficulty sleep#ng: that he tires easily; that he : ;.
constantly coughs: that his future outlook is very dinm; that A
hc has soughtrthe services of physicians in an effort to cure

or arrest the condition from which he 1s suffering, but to no avail;

that the plaintiff has lost his good health, all of which is

pecrmancently disabling to him.

e e ga,, e
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11. :

That by rcason of the negligence and carclessncss of é

the defendaﬁ:s, and each of them, and their breach of varranties :

as above alleged, and their brecach of strict liabilicy, and -
becsuse of the harm and fnjury to platnctiff's health and the

resulting disability therefronm, the plaintiff has suffered a

A T N ERIN

1]
total loss of vages and earnings, and will continue to suffer sf
H ..';
such loss; that he was unable to continue in his cmployment as .l £

: IR
an insulator, an employment that he had been engaged in for many g Y
i th
years, or to engoge in any painful activity at the present time, 5 L!
¢ 1
and his earning capacity has been greactly and forever percanently H ﬁj
: [
dininished and impaired, : ;ﬁ
12. N

. L

. o

- L 4

That in an effort to treat, relieve and hcal himself of

said injuries and to regain his health, the plainciff vas obliged

L T

to incur and will incur in the future an expense anrounting to a
consicderable sur of money for medical and hospitali:zatiorn care,

expenses for redicines, supplies, and so forth, the amount of

vhich plaintiff is unable to accurately cstizate act this.tire.

B AL TN

13. N
plaintfff

N

That by recason of the facts hercinabove alleged,

has suffered and sustainced at the hands of the defendants, and

“at

each of them, general and special damages in the sum of Five

1,

Hundred Thousand , ($500,000,00) Dollars.

LS A LR Y S LI T
S Mt eMve e -
Toeeet

14,

Plainciff further says that his injuries and damanes were

directly and proximately caused by cthe gross negligence, omisstion,

conscious Iindifference and utter disregard for the wvelfare Jf

plaintiff on the parts of the defendants herein, thedr agents, .

servants, employees, managers, superintendents, supervisors and ;

offifcers; that the award for this count sliould be in such anm amount

that it would act as a deterrent to the dcfendants and others from

the future comnission of like offenses and wvrongs;: and plaintiff

T
'S

further says that if each of the acts of negligence allepncd above

R e L A .

_—
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. ra e

did not independently and of themselves constitute gross negligence,

.
-~
e mven v s a e e

then certafnly all of said acts of negligence combined and in the :

.r

aggregate constituted gross negligence, and the proximate cause of

o,

the plaintiff's fnjuries; that as & result of plaintiff’s injuries,
he has suffered actual damages as herein shown, which wvere che

direct and proximate cause of his Injuries, for vhich plaintiff

-

1s entitled to recover exemplary damages in the sum of Five Hundred

rmat

Thousand ($500,000.00) Dollars. : f
1s. ' ;

That by reason of the facts hereinabove alleged, plaintiff :

s masre g

has suffered and sustained at the hands of the defendants, and :
each of them, general and special damages in the sum of '

Five Hundred Thousand ($500,000.00) Dollars. ) .

WIEREFORE, plaintiff derands judgnment against the defendants
and each of them in the sum of F;vc Hundreé Thousand ($500,000.00)
‘Dollars general and special damages, together with the ;um of Five
Hurndred Thousand ($500,000.00) Dollars exemplary damages, Cogether
with his costs and disbursenents hercin, and interest on said judgment
from the date thereof until paid at the rate of six (6Z) per cent : o

per annum, and such other and further relief to which he may be

entitled to receive.

—aml a0 wierwea, .

STEPHENSON AND TUOMPSON

il i ‘

Attorneys fop//Plaintiff
Stephenson Budlding

P. 0. Box 68

Orange, Texas 77630
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CERTIFICATL OF SERVICE BY MAIL

I, Ward Stephenson, hereby certify that a copy of

the foregoing Iinstrument was, on
. . 1970,

S

this the
mafled to the following named

day of

attnrncysn for the defendancs and futervennr:

Mr. Ccorge A. Weller

Attorney at Law

P. 0. Box 350

Becaumont, Tcxas 77704
ATTORNEY FOR DEFENDANT
FI1BREBOARD CORPORATION

Mr. W, N. Arnold, Jr.

Attorney at Law

Fulbripght, Crooker,
Bates & Javorski

Bank of the Southwest Bldg.

Houston, Texas 77002
ATTORNEY FOR DEFENDANT
ARMSTRONG CONTRACTINC &
SUPPLY CORPORATION

Freeman,

Mr. W. N. Arnold, Jr.
Attorney at Law
Fulbripght, Crooker,
lates & Javorskd
Cank of the Southwest Bldyg.
Houston, Texas 77002
ATTORNEY FOR DEFENDANT
PHILIP CAREY CORPORATIOX

Freerman,

Mr. Lale Dowvell

httorney at Law

707 Zeaumont Savings Cldg.

Beauront, Texas 77701
ATTORNEY FOR DEFENDANT
OWINS-CORNING FIBERCLAS
CORPORATION

Mr. Cecorge E. Duncan

Attorncy at Law

P. 0. Box 3708

Bcaunmont, Texas 77704
ATTORNEY FOR DEFENDANT
PITTSBURGH CORNING CORPORATION

[}
¥r. Kobert E. Barnes
Attorney at Law
P. 0. Box 5098
Bcaumont, Texas77706
ATTORNEY FOR DEFENDANT
RULLEROTD COMPANY

¥r. CGerald P. Coley -
Attorney at Law
Vinson, Elkins, Searls & Connally
First City National Bank DNldg.
flouston, Texas 77002

ATTORNEY FOR DEFENDANT

UNARCO INKDUSTRIES, INC.

Mr. Ren L. Reynolds
Attorney at Law
ROYSTON, RAYZOR AND COOK
877 San Jacinto Building
liouston, Texas 77002
ATTORNLCY FOR DEFENDANY
LACLE~-PICHER INDUSTRIES, 1INC.
Mr. James W. Mechaffy
Attorney at Law
San Jacinto Buildine
Rcaumont, Texas 77701
ATTORNEY FOR DEFENDANT
STANDARD ASBESTOS MANUFACTURISNC
ASND TIKSULATING COMDPANY .

Mr. Cordon R. Pate

Attorney at Law

1119 Beaumont Savings

Bcaumont, Texas 77701
ATTORKIY FOR DEFERDANT
JOUNS-MANSVILLE PRODUCTS
CORPORATION .

Buildine

Mr. Charles S. Pipkin

Attorney at Llaw

P. O. Pox 1632

Beaumont, Texas 77704
ATTORNEY FOR DEFERDANT
COMBUSTION ENGINEERING, INC.

Mr. GCeorge E. Murphy

Attorney at Law

615 San Jacinto Building

Reaumont, Texas 77701
ATTORIEY FOR INTERVENOR
RATIONAL SURETY CORPORATION
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