
L4 CMv 1 CERIAY 
AY 48, CLUERK 

. D oouT 
RN DrRRICT, TEUS 

PLAINTIFF’S 

EXHIBIT 

GF-2391 

=i 
IN THE UNITED STATES DISTRICT COURT 4 - l » 

FOR THE EASTERN DISTRICT OF TEXAS.. ¢ FEB 17 157 
BEAUNONT DIVISIOS FPRTS .24 ) S 

CLARESXCL BOREL : i ereasts 

vs. : CIVIL ACTINN KO. 6449 . 

FIBREBOARD PAPER PRODUCTS : 
CORPORATION, ET AL : 

PLAINTIFF'S F1 AMENDED ORIGINAL COMPLAINT 

TO THE HONRORABLE JUDGE OF SAID COURT: 

Comes now CLARENCE BOREL, hereinaftcr called 

plaintiff, leave of the Court having been first had and 

obtained, and files this his first amended original complaineg, 

complatning of: 

(1) FIBREBOARD PAPER PRODUCTS CORPORATION, a carporation 
orpanized, created and existing under and by virtue of the lavs 
of the State of Delavare, with an agent for service, tn-vit, 
C. T. Corporation System, Republic datienal Bank Duildinr, 
Pallas, Vallas County, Texas: 

(2) COMBUSTION ENCIKEERING, INC., o corporation orranised, 
crcated and existing under and by virtue of the laws of the State 
of Uclawore, with an agent for service, to-wit, €, T. Cornroration 
System, Republic Nazfonal Lamnk Bu ilding, Palles, Dallas Councy, 
Texas: ) 

{3} JOENS~-MAXVILLE PROQUCTS CORPORATION, a corporation 
duly orranized, created and existing under and by virtue of the 
laws of the State of Delavare, with an agent for service, to~wiz, 
Prentice~Hall Corporation System, Littlefield Building, Austin, 
Travis County, Texas: ' 

(4) OWENS~CORNINC FIBER CLASS CORPORATION, a corporation 
organized, created and existing under and by virtue of the laws 
of the State of Delavare, with an agent for scrvice, to-wit. 
C. T. Corporation Systenm, Republic National Bank Buflding, . 
Dallas, Dallas Courity, Texas; 

(5) EACLE-PICHER INDUSTRIES, IHNC., a corporation duly 
orpanized, created and existing under and by virtue of the laws 
of the Scate of Ohio, with an agent for scrvice, to-wit, C., T. 
Corporation Syster, Republic National Bank Building, Dallas. 
Yallas County, Texas: ' 

(6) PITTSBURCYE CORNING CORPORATION, A corporation duly 
orranized, created and existing under and by virtue of the 
laws of the State of Pennsylvanifa, with an apent for scevice, 
to-wit, €. T. Corporation System, Republic National Mank Kuilding, 
Dallas, ballas Cournty, Texas: 

. 
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(7). UNARCO INDUSTRIES, INC., a corporation duly 
organized, crcated and exi{sting under and by virtue of the lawvs 
of the State of lllinois, with an agent for service, to-wit, C, T, 
Corporation System, Repdblic Nacional Bank Building, Dallas, 
Dallas County, Texas: 

(8) PUHILIP CARLY COEPORATION, o corporation duly 
orpanized, creacted and exiscing under and by virtue of the 
lavs of the Statc of Ohlo, with an apent for service, to-wit, 
Prentice~Hall Corporation System, Littlefield Building, 
Austin, Travis County, Texas; 

(9) ARMSTRONC CONTRACTINC AND SUPPLY CORPORATION, n 
corporation organized and existing under and by vircue of the 
lavs of the State of Delavare, with an agent for service, to-wit, 
C. T. Corporation System, Republic National Bank Building, 
Dallas, Dallas County, Texas; 

(10) STAKNDARD ASBESTOS MANUFACTURING AKD INSULATINC 
COMPANY, a corporation duly organized, created and existing 
under and by virtue of the lavs of the State of Missouri, 
vith an agent for pervice. to-wit, C. T. Corporvration Systenm, 
Republic National Bank Building, Dallas, Dallas County, Texas; 

{11) RUBEROID COMPANY, a Division.of GAF CORPORATION, 
a corporation organized, crecated and existing under the laws 
of the Statec of Delavare, with an agent for scrvice, to-wit, 
C. T. Corporation System, Republic National Bank Building, 
Dallas, Dallas County, Texas; 

(12) ARMSTRONC CORK COMPANY, a corporation organized 
and existing under and by virctue of the laws of the State of 
Pennsylvania, vith an agent for service, to-wvit, C. T. Corporation 
System, Republic National Bank Building, Dallas, Dallas County, 
Texas; 

hereirafter called defendants; and for cause of action, plaintiff 

allepes: 

1. 

That the ground vpon which jurisdiction of tais Court 

cdepends is diversity Qf citf{zenship of the parties hereto. 

2, 

That the’amount in controversy herein exceeds the sum of 

Ten Thousand Dollars, exclusive of fnterest and costs., 

3. 

That plaintiff s a resident of the Stnte of Texas, 

_and resides in Orange County, Texas. 

4. 

That defendants during a8l)l the times hercin mentionecd and 

for a long time prior thereto, have been find now are engaged in 

the manufacture of materfals used for insulatfon contafning 

asbestos; that the products manufactured, compounded and prepared 

by dcfendants, acting through their scrvants, cmplovees, agcents and 
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representatives were and are placed on the market to be 

purchased and used by the public. 

5. 

The plaintiff says that durinp the years 1936 to 1969, 

inclusive, he vas employed as an insulator, and that in the 

' he wvas rcquired to performance of his duties as an insulator, 

handle large quantitites of the products manufsctured and dis- 

tributed by the above named defendants. That in addition to the 

fact that plaintiff actually used the products manufacturcd by the 

above nawmed defendant, and nany more, as an iflsula:or, and 

specifically many and various products contasining asbestos, 

the plaintiff says that on many of the jobs, while not using 

himself the specific produccs manufacturcd by the defendancs, 

he was nevertheless exposed to the danperous materials and 

especially asbestos dust and fibers which were used by other 

vorkers in the samec arca at which plaintiff was working. 

6. 

That during the period of time in which plaintlff wos 

enployed as an insulator from the ycar 1936 to 1969 , inclusive, 

in the course of h}s employment, due to the neglipence and 

:arelcssneés of the defendants, he was caused to come In conzact 
with the insulation produced and panufactured and distributed 

by the defendants, and 1ts chemical compounds, deleterious 

substan;cs and matcter, and directly in consequcnce of said 
negligence and carelessness of the defendants, did sustain 

severe, permanent and disabling injurices as hercdnafeter sct¢ forth. 

7. 

That the Iinjurics and damanes complafned of hercin 

verec directly and proximately ceusecd by the chligcnce and ~ 

carelessness of the defendants in the followving additional 

particulars: 

(a) That the defendants knev or in the exercise of ordi{nary 
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or rcasonable care ought té have kaown that the insulation they 

so preparcd, manufacturcd and distributed vere deleterious, 

poisonous and highly harmful to plaintiff’s body, lqngs, 

respiratory system, skin and health, and that plaintiff would 

not knov of such danger to his health, notwithstanding which, 

defendants negligently failed to take any reasonable precautions 

or exurclinme reasonable care to warn plalntliff of the danpoer and 

harm to which he was exposed while handling the defendants' said 

insulation, 

(L) Thot the defendants knew or Iun the exarcise of 

ordinary care ought to have known that their sald insulation 

vas deleterious, poisonous and highly harmful to plafnziff's 

body, lungs, respiratory system, skin and health, and that 

plaintiff would not know of such dangerous character, notwith- 

standing which defendants failcd and omitted to provide platntiff 

ui;h the knowledge as':c~vha:‘vauld~he~rtasonably safe and sufficient 
vearing apparcl and proper protective cquipment 2nd applinnces, 4f 

in truth there was any, to protect him from being poisoned ang 

disabled as he was by exposure to such deleterious and harmful 

compound substances and other moterial contained in sagid 

defendants’ insulation. 

(e} That the defendants knevw or in the exercise of 

ordinary or reasonable care ought to have known that their 

insuvlation vos delzerious, poisonous and highly harmful to 

plaintiff's body: lungs, respiratory system, skin and health, 
notwithstanding which defendants negligently and carelessly 

packaged satd insulation so that in the ordinary handling 

for installation thereof, this plaintif f would come in contact 

vith such deleterious, poiscnous and highly harmful compound 

substanccs and other material contained in said defendants’ 

insulation; 

‘{d) That the defendants knew or in the exercise of 

ordinary or rcasonsble care ought to have knovn that the 

iosulation they produced containcd deleterfous, poisonous and 
. 
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highly harmful substances to the human body, lungs, respiratory 

system, skin and health, notwithstanding which defendants 

neglipgently failed to take any reasonable precautions or 

exerci{sc reasonable care by placing eny warnings on their . . 
containers of said insulation to warn the handlers thcrecof 

of the dangers to health in coming in contsct with satid 

insulation. 

(e} Thst the defendants knew or in the exercisc of 

reasonable care Aughc to have known that their insulation 
contained deleterious and highly harmful substances to 

plainciff’s health, body, lungs, respiratory system»and 

skin, and defendants knew or in the exercise of ordinary 

or reasonable care should have known that plaintiff vould 

not know the dangerous characteristics of their said fnsuvlation, 

notwithstanding uhich_dcfcndants nenlipently fafiled to take 

reasofiable precavtions or exercise reasonable care to warn 
plaintiff of said danger and to instruct the plaintiff In the 

preper handling of their said insulation, or to take any 

reasonadble precaut}ons or exercise any reasonable care to 

protect plaintiff from harm and negligently failed to adopt 

and cnforce o recasonable safe plan and method of handling 

and installing safid {nsulation. 

g, 

.In addition, plaintiif says that the defendants breached 
their warrancies to platntiff in the following respoects: 

{a) That the defendants knew or in the exercisc of 

reasonable care ought to have knovn that thef{r fnsulation was 

defective and that such Insulation was not suitable for the 

purpo;cs for vhich it was intendcd. R - 
{b) That the defendants should have tcsted their products, 

c¢specially those containing a{Ses:os. to ascertain the safe or 

danrerous nature of such products before ;f{crlnn them for aale, 

or.in the alternative, should have removed such products from the 
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market upon ascertaining that such products would cause 

asbestosis. 

(c¢) That the defendants should have devised a8 sethod 

of application of their producte, especially those containing R 

asbestos, that would have kept those using such products from 

contracting asbestosis L{f the defendants would not remove such 

products from sale to the public. 

(d) That the products of the defendants, cspecially 

those containing asbestos, wvere wvarranted, cither expressly 

or implied, to be merchantable, when in truth they wvere 

not, and therefore, the defendants brecached to the plaintiff, 

as well as to others, the warranty of merchantability. 

E-A. 

In additfon, plaintiff says that the defendants, and each 

of them, knew that their insuvlating products containing asbestos 

vould be sold to the public and would be used by persons such 

as the plaintiff and would be relied on By such persons to 

snfely do the job for which they were manufacturesd; that the 

defendancs, and cach of them, knew that the insulating proeducts 

containing asbestos manufactured and distributed by thes would 

cnune harm to the plaintiff, and the defendants, becnune of chelir 

positions as manufacturers, owed a strict duty to the plaintiff 
not to harm the plainediff through the use of defendants' products: 

that thc'detendanfs placed on the market products in a defective 
condition that were unsafe for their intended use or which were 

unreasonably dangerous; that the defendants placed the products 

on the market knowing that they would be used without inspection 

for defccts; that the plaintiff used the defendants' insulacing 

products containing asbestos in s manncr that vas rcasenably - 

foreseeable; that the defects in the pfcductsio{ the defendants 
vere a proximate causc of the pladintiff's injuries; that as a 

result of the use of the dcfendants' products by platneiff, he 

suffered serious, severe, digabling and fiermancnt injuries, and 

a5 a recsult thereof, defendants, and cach of them, are scrictly 

T 140 

e
 
i
 

L
 

e
 

e
 

T 
R

N
 

B
 
e

 
T

 L
 
V

P
P

 R
O

 p
 

[ 
R

 
.
 

g
e

e
a

r
 

P
P

 
S

 
e

t
 e

e
 
e

 
L

N
 

P
 S

E
T

Y
 S

 
W

 
a

1
 

s
,
 

—
—

—
—

le
y 
)
l
 

T
R

 P
R

 
"W

 
e

 
.
 

. 
v
,
 

e
s
e

n
 

[
T

 
X

 
B

 N
P

T
 

.
o

 

.
2

 

L 
s
 

a
m

ie
m

 
e

 
e

 

s
 

e
 

m
r
m

s
 

S
 

e
s
a

l
,
 

The Borel v. Fibreboard Case File (1969-1972), First amended complaint, exhibit copy (Plaintiff's Exhibit GF-2391, u…
ACL Doc 10075 · Page 6 of 10

Published by AsbestosClaims.Law

asbestosclaims.law/library/10075/6

https://asbestosclaims.law/library/10075/6


11able to the plaintiff for their failure to deliver a product 

to the plaintiff that would not cause the plaintiff harm. 

g. 

The plaintiff would further show unto the Court that 

at all the times material herecto, over a period of years in 

which plaintiff has been employed as an insulator, the 

manufacture, sslc and distribution of Imsulation materials 

vith vhich pleintiff came in centoct, was under the exclusive 

control of the defendants, their agents, scrvants and cmployees, 

and that had the defendants herein not becn guilty of negligence 

&8s hereinabove set forth, plaintiff would not have sustained 

his injuries and dazages as herein set forth, and therefore, 

platneif{f snys that he is crtitled to reccover {ror the defendonts 

under the doctrine of res ipsa loguitur. 

10. 

That as a dirccet and proximate cousc of the aforesuid 

cccurrence and circumstances and the negligence and carelessness 

of the defendants, and the d?fcndnnts' breach of warranticeyw and 

breach of strice liability, the plaintiff was permanently and 
severely injured; that he has sustained very serious and permanent: 

injuries to his lunpgs and respiratory system, witich has affccted 

other parts of his body: that he is suffering from the discasc 

asbestosis; that he suffers frorm shortness of breath, inability 

to treathe, clubb;ng of the fingers and toes; that it is necessary 
that plain:iff have available to him at all times 2 container 
of oxynen {n order that he may be gbLle to bLreathe: that platntiff 

has extreme difficuley sle:p;ng: that he tires easf{ly; that he 

constantly coughs: that his future outlook 13 very dinm; that 

hc has soupghtrthe services of physicians in an effort to cure 

or arvrest the condition from which he is suffering, but te no avail; 

that the plaintiff bas lost his good health, all of which is 

permancently disabling te him, 
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11. 

That by rcason of the negligence and carclessness of 

the defendafics, and each of them, and their breach of worrancies 
as above alleged, and their breach of strict liabilicy, and . 

becausc of the harm and Injury to plainctiff's health and the 

resulting disability therefronm, the plaintiff has suffered a 

total loss of vages and earnings, and will continue to suffer 

such loss; that he was unable to continue in his cmployment as 

an insulator, an employment that he had been engaged in for many 

years, or to engege £n any gainful asctivity at the present time, 

and his earning capacity has been greactly and forever perzanently 

dinminished and impaired, 

12, 

That in an effort to treat, relieve and hcal himsel! of 

said injuries and to regain his_healch, the plafnciff vas obliged 

to incur and will incur in the future an expense arounting to a 

consicerable sur of money for medical and hospitalization care, 

expenses for medicines, supplies, and so forth, the amount of 

vhich plaintiff {s unable to accurately cstimate act this.tire. 

13. 

That by reason of the facts hercinabove alleged, plaintiff 

has suffered and sustaincd at the hands of the defendants, and 

each of them, general and special damages in the sum of Five 

Hundred.Thousand‘(5500.000.00) Dollars. 
14, 

Plaincsiff further says that his injuries and damages wvere 

directly and proximactely caused by the gross negligence, omission, 

conscious indifference and utter disregard for the welfare J[ 

platntsiff on the parts of the defendants herecin, thedr agents, 

servants, employees, managers, superintendents, supervisor; and 

offlecers; that the award for this count should be in such an amount 

that 1¢ would nct as a deterrent to the Bcfcndancs and others from 

the future comuission of like offenses and vrongs; and plafintiff 

further says that if each of the scts of negligence alleped above 
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did not independently and of :hémselvcs censtitute gross negligence, 
then certasnly all of said acts of negligence combined and in the 

aggregate constituted gross negligence, and the proximate cause of 

the plaintiff’'s fnjuries; that as a result of plainciff’s injuries, 

he has suffered actual damages as herein shown, which wvere che 

direct and proximate cause of his Injuries, for vhich plaintiff 

is ent£t1ed to recover exemplary damages in the sum of Five Hundred 
Thousand ($500,000.00) Dollars. 

1s5. 

That by reason of the facts hereinabove alleged, plaintiff 

has suffercd and sustained at the hands of the defendants, and 

each of them, general and special damages in the sum of 

Five Hundred Thousand (5500,000.00) Dollars. 

WHEREFORE, plaintiff derands judgment against the defendants 

and each of them in the sum of f;vc Hundreé Thousand ($500,000.00) 
Dollars general and special damages, together with the ;um of Five 
Hurndred Thousand ($500,000.00) Dollars exemplary damages, together 

with his costs and disbursenments hercin, and interest on said judgnment 

from the date thereof until paid at the rate of six (6Z) per cent 

per annum, and such other and further relief to wvhich he may be 

entitled to receive. 

STEPHEKSON AND TUHOMPSOR 

! By Wfl%fl 
Attorneys fop/Plaintiff 
Stephenson Bullding 
P. 0. Box 68 
Orange, Texas 77630 
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CERTIFICATL OF SERVICE BY MAIL 

1, Ward Stephenson, hereby certify that a copy of 
the foregoing instrument was, on this the day of 

. 1970, matled to the following named 
S ) 

attnrncys for the defendancs and futervennr: 

Mr. Ccorge A. Weller 
Attorney at Law 
P. 0. Box 350 
Becaumont, Tcxas 77704 

ATTORNEY FOR DEFENDAKT 
FI1BREBOARD CORPORATION 

Mr. W, N. Arnold, Jr. 
Attorney at Law 
Fulbripght, Crooker, Freeman, 

Bates & Javorski 
Bank of the Southwest Bldg. 
Houston, Texas 77002 

ATTORNEY FOR DEFENDANT 
ARMSTRONG CONTRACTING & 
SUPPLY CORPORATION 

Mr. W. N. Arnold, Jr. 
Attorney at Law 
Fulbripght, Crooker, Freeman, 

Lates & Javorskd 
Bank of the Southwest Rldp. 
Houston, Texas 77002 

ATTORNEY FOR DEFENDANT 
PHILIP CAREY CORPORATIOXN 

Mr., Lale Dowell 
httorney at Law 
707 Zeavnmont Savings Dldg. 
Beauront, Texas 77701 

ATTORNEY FOR DEFERDANT 
OWINS~CORNING FIBERGCLAS 
CORPORATION 

Mr. feorge E. Duncan 
Attorncy at Law 
P. 0. Rox 3708 
Beaumonc, Texas 77704 

ATTORNEY FOR DEFEXNDANT 
PITTSBURGH CORNING CORPORATION 

1 

¥Mr. Robert E. Barnes 
Attorney at Law 
P. 0. Box 5093 
Beauront, Texas?77706 

ATTORKEY FOR DEFENDANT 
KULEROTD COHPANY 

¥r. Gerald P. Coley - 
Attorney at Law 
Vinson, Elkins, Searls & Connally 
First City National Bank DNldg. 
flouston, Texas 77002 

ATTORNEY FOR DEFENDANT 
UNARCO INKDUSTRIES, INC. 

Mr. Ren L. Reynolds 
Attorney at Law 
ROYSTON, RAYZOR AND COOK 
8§77 San Jacinto Buyilding 
liouston, Texas 77002 

ATTORNLY FOR DEFENDARY 
LACLE~PICUHER INDUSTRIES, INC. 

Mr. James W. Mchaffy 
Attorney at Law 
San Jacinto Butldine 
Reaumont, Texas 77701 

ATTORKEY FOR DEFENDANT 
STANDARD ASBESTOS MARUFACTURING 

ABD IKSULATING COMDPANY . 

r. Cordon R. Pace 
Attorney at Law 

119 Beaurmont Savings Buildine 
caumont, Texas 77701 

ATTORRLY FOR DEFERNDANT 
JOHNS~-MANSVILLE PRODUCTS 
CORPORATION . 

Mr. Charles S$. Tipkin 
Attorney at Law 
P, 0. Pox 1632 
Beaumont, Texas 77704 

ATTORXEY FOR DEFENDANT 
COMBUSTION ENGINEERING, IXNC. 

Mr. Ceorpe E. Murphy 
Attorney at Law 
615 San Jacinto Building 
Beaumont, Texas 77701 

ATTORNEY FOR INTERVENOR 
RATIONAL SURETY CORPORATION 
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