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Ji has come to our attention theouels the llealth, Sdety & bnvivome-nt
Is-partment tinit occupatjunal discase cases arisfng at the Waukepan,

i lnein plant sabacquent to the adopt fon of the tvonpat foaat Safeily &
Nealth Act in July 1972 sy not have been rovarded on OSHBA Toarea gt tlee
Lime Fequired by OSHA Kecording and Reporting Repmlat lons, 29 C PR,

Il cte neq.  Por the perlod 1972 to date we ate deallny with o tetal

wi 23 camen,s 1o rescarching this matter the undersipnesd and on tngesah
fuive caamined the Ovcupitional Salfety & Health Act, regulat fens poemdiitoed
thereunder, OSIA Revicw Cosmission dectsionn, and have Lad tlhe asnistancu
ol consultation from Bi{l1l Reicae.

o connideration of this metter the following insuen are prosentad:

1. What are OSIK Rccordin’g and Reporting requirements fuor vecupat fenal
disvane cases!?

2. Has our Waukegan fac{lfity failed to report and fevaed oceupational
dincane canvs an required by OSHA regulatlons, and il mo, what
temndial action should be taken at the present tilme?

3.  Aasuaing Woukegan's trcatment with repard to the recordiag .and
repurting of occupational discauc caaes ronstitutes a primg
facle viulation of OSHA regulations wimt are the (wnalties to
which the coapany might be subjuce?

4, Can USHA regulations regarding recurding and reporting of
occupatlonal discave caxes, and disclonure to employees and
employce foprosentatives be reronclled with medical conf{identiality
as to the ifdentity of particular {ndividuala?

S. Should OSHA be advised of any remcdial actloa taken by the
company?

6, Docs the coampany huve defensen to any ONHA Lt Egat ton whilch
may arine out of the preseat situat bon?
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Thewe losuen will boe dincusmed (n theie nungPted! order Tn tine DISCUSIS L
4 tectios of Lhis memo, "__ N / ’
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2 1. That (NSUHA Jops (Form 100, now OSHA Fora 2U0) {row 1-;11';..4,9..«

e amembed to inclode occupat fonal discame/ paosmsconieonin
cascs which have been ldentificd by the Waukepan plant. Thix
amendsent should be doue by the Waukepan plant. This asciodeent

shwould be dune in the furm of an addemlom ta I sttached to
C X the lug for vuch respoctive year except fo the case of 1979
-N wiwre wo will screly muke the entrien ou the current lop.

2. That a similar addendum be atiached (o cavh anmal Summary
{(UsiA Furm 102) salntalned Ln our flles fu arder that the
ascnded logs recuncile with the anonwil sucemirion,

2 iR That supplesental recordn (OSHA Fors 101) be completed tor
each vase added Lo the log.

3] 4, That i amended annual suemarfes met e repented (e bsgnect fon,

S. That with respect to the medical confidentiallty insue ldentification
of particular individuals on the USHA log be handied s el lows:

{a) For Wndividaals who luive onccoted (e torm il bzl at
tiwe Waukepan plant and {adicatiog that they dosloe e
iave the union natificd as to their diapnosiv of occupat funal
discase that their name he untered on tiw log.

b (b) For individuals wvho have indicated that chey da not

be dusire to have the unfon notificd of their dlagnosis that
- they be tduntified on the lop as John Low 1, Juha Due 2,
. etc,

(c) For (ndividuals, Il any, (or wiich no (orm iax bueen

K: cxecuted (ndicating a preference as Lo notificatioa of
R the unjun that such individuals be treated an Juln UDoes 7
: fur purposcs of log entrics. yd
7 6. That OSHA not be apeci{ically advised of vur amcodment to OSNHA /_———-—"“
; records as outlincd above. \
: ? = 2\
y . That procedures be cstablished to insure the truasmittal of /o~ :'fr_,sp ég,(.\ .
3 medical diagnostic Information to the individuals responaibie . @’u ~
=3 fur malntaining OSHA recurdn §n order Lt soch fuvurds sy be o o SE.’&A
. accurate and up to date prospectively. A, \'{3 l&.“‘
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i 1. The OSIA Revording amd Report log Repslat bowt are st lorth fu

: 29 ¥R 1904, 0 cle mewtey il arerelatively nimpely, Tl
regulativas reguire the msintenanee of o log ol oll revserdalilee
vceupational [njurlen amd {lnesnen topethee with . supplemeutal
record of much Injury and Lllness and an el sissaarcy ol
fdjuries and {llncsses to be posted for Inspection.

Section 1904.12 sets forth the deflaltions of what constitutes
8 "recordable vccupational injury vr {Hlness”,  Oceupational
Illncascs are "recurdable” (L they tnvolve o fatality ore o

-8 lont work day. In addicton, there {x the folloving requircmant
3 vhich would cover most of the picumsconionln canes at Wankepan:
::'" "Nonfatal cancs without lust work days wiileh rewnldt in

- transnfer to anotlnr jobh or Lerminat ion of cmployment, or

tequire medical treatment (other than Tiest ald) or

lavelve:  luns of coanclousmenn or rentreivtbon of work ar

mit lom,  This category alue Includes any dlagnosed oo cupat bonal
Itlnesnen which are reported Lo the employer But are mnl
clussllled as fatalition ue loxt werk day canes.”

R USHA instructions for completing the og of occupat loaal
fojuries or Lilnesnes call for entry of vecopational (1 lnenses
an of the date of fndtial dlagoonin of [ §Enenn,

2. Based upoa fnformition recelved from the Waukegan facility we
have not logxed 23 tndividuals fdentificd am having pocuniconionis
nince the effective date of OSHA In 1972, Accordioply. thers
{s cuertalaly a prima factie fndication that we have (afled to

g comply with recording and reporting repulations with respect
pey to vecupationdl (Hnesn. Tik unly caveat which could lue

g placed vn this in the question of "dlapnosin”, A4 dincusncd
-4 above the l't"lllﬂ“ﬂﬂl call for the Togging of ocvupat fonal

1luess as of the Ltnttial date of "dlagnesin”™. There s the
questjum of when is asbestosis diagnomahle am a ¢l infval

: : . dincane. We can [oresce canen where there are x-ray [indlngs
2 3 compat iblie with occupational discase, hut o delinltive diagnonin
% : would be promiture based unly upon x=tay Cindingn. Sime we

have had no review of the smedical filex vn the U Iadividuils
in question it Is Impossible to drav any firm cunclusioax,
This would be a tcnuous argument at hewt, but is one to he
kepet in wind in the event ol any subscquent litigatlon aw a
pussible substancive defensc.
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OSHA directives for completing tiw
amd [1incanex (USHA Form 100 supplan WA Form 200) bavee
consintent iy permittoed amembaent o of e Whibe nah
fonzat g oot fomure dner peletotroanl witle o0 view Goomoo.d omacandaany, gor oow foonesy

et ries U o mot donconnistent with thwe <pirit ol Chae roepnbat bone
Lo clunsify additions ol previvasly cmitied fnformat fon an an
Jmciniment .

1t s our judpment that wae trcat e 21 cases tdeat il bed Ly
daukepan as intormal fon roesguiring thee gmomiswent ot OSHN Jogs
of vccupational injurics and Ilincasen, The oy for each
respect lve year shaould be amended by adding thereta an addemdom
wetting forth Ll canes of pacumsconionle,  Conald stent with
Uws amcmiment of the Jug wee shouldd aloe complete an O8N Jore
101, o supplementary record, for cocl coane, Tnoadd bt fon, we
siwuld prepare an addendum to cach annnsl nummery and annex
i wam Lo e previous annaal sossaries o order (it thee
Lotal canen In Uk Innual smemirios will coinelde with thwe
number of cascs set forth (n tiw log, as awmendoed.

Thene recorda, an asendod, ahceld he returmsl (o our persinent
tilew at var Waskegan facility.,

There has becn concern exprosmed that due primarily to the
lenpth of time dueing swiilcl pocimsconionis cases luive not hieen
entersd va the USHA log and the partivularly seasltive wature
of anbeatos related difwecase that we might be aubhjoct to the
criminal penslty wectiona of the Occupativnal Safeey & lhealth
Act.  Rascd upen our analyxin we do met Feel the criminal
nanction sections of the Occupat lonal Satety & Health Act are
appdlcable to the Waukegan sftuation, and at very least we
would have strong delcnses to any attempt to proceed against
the cuompany (or criminal sanctivas.

29 C.7.R. 1904.9 makes specific refecence to penaleics fur
falsification of records or fallure to koevp recurds. hven the
title of the section tx nigniticant. 1t reads as follows,
"taltialn = Falstllcativa = Failure to Kecp Records or Keports”,

L is 1o be noted that evea in the titde of the xewtion falsif fcat fon

and fatlute to keep rucurds are cvategorized as tws Jdistinet
{temn,

Section A of Section 1904.9 rcferences Section 17(g) of the
Occupational Safety & Health Ace, which addresses itself to
knowingly makiug any false slatewent, representat lon, or
coertificatlion ia any applicativa, revord, plan, o olher
document filed or requined to be mainGilned pursaant to the
Act, and providen for a (luc of up to SIO UKD ur ~ix sasnt his
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Btatesents of Fopresentationn, but Father, war et Tu sune of
veinslon, AL 1Ernt blush (8 wended apegnear o or poameaet e

avad bable that wee tuave made o Salnee lalem st of Teproaent of ban
by virtue vl vur valssion.

However such a contention Ix negated by a coasideration ol
.Sdbsection (b) ol Scction 1904.9.

Subsection (b) of Scction }904.9 provides as folluwn:

"Faflure to maintain records or file repurts required by

this psrt, or in the details ruquired by foras and fnstruct fonn
innued under thia part, may result 1n the issuwancg o

cltations and asncasmunt of penaltivs an provided (or In
Sections 9, 10 and 17 of tha Acc.”

Thus Subscction (b) wpecifically providen lor the J-M witnitiun,
locey (allure tu matatain recotds, and tine soame s trcated as

a comploetely dintinet catepory fruom the overt Vadsitivat bon ol
cocardn covered umler Subisection () of Seetion 904,09,

There is a mixim of statutory constructinn and futerpretation
that the mentivn of one thing implick tik exclunion ol another;
vxprexsio unlus eat exclunio alteriun. Fatlowiap this mivim

Une avert Caluificatlon ban boeen exprensly st iomed Gin SabssseUian
() sud that s the ongly reference [n tine repslat boas (e

crimiual penaltles, amd hy virtue vl the clarlticat ion loe the
apccific catepory of falling to malntaln recoeds as met Larth

In Subsection (b) [t would appear clear that the meree Failurs

to make Jog entrics would not carry with {t any pussihility of
criminal sanctions.

in addition pleane note the apecific language of Subpart (b)
vl Section 1904.9 vhich mandates the issuance of citations for

N

failure to maintain rccords.

When looking at the penaley

sectlons of the Act
crimini]l manctlons.
complctely scparate

the fanuance of citatiuny does not lead to
The criminal nanctions provisions are
{rom the cltatian proviaioas.

Sectfon 17(h) of the Act provides for cltations of secious
vivlations with a ¢ivll penalty of up ta $1,000 fur cach such
violation, Accordingly it would acem tlat OSHA aipht treac

the Waukcgan sltuation as a scrious vivlation and vn Lhe axanmpt fun
we are xpeaking of 27 canes thiey could seck o civil penaliy of

up to $1,000 for cach such violation or seek o total of $279,00U0.

In additlon, Scection 17(a) of i Act provides (o civil penalt ey

- WLt I aeme i e AT v AL UL A A s, Mheeantd.t e n)  be s e 4 made Adetbmdm e B M C LG e s e s = e e e’ e B S . . P P S
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of mot mure than $10,000 (or wi®ful and repeated vielat jons,

- Arguably the vivlativn ban been repeated cach yeuar since 1922
#o that for cach year schaequent to 1972 it could be aepasd
3 it there s been a repeated violat fon wlido b couldd call (nto

play 6 yeacn and result n OSIA secking $O0,000 in civii
patst it len,

FPeinally consideration muxt also he given to Scctivn 17(1) of
tho Act which provides for a civil penalty of up te §1,000 for
.8 violation of tiw annuasl posting requirements.  OSHN coald
: arpue that since the cases were not logged and acvordingly
-3 weee pat Includid on the annuasl summsry (OSHA Form 102) 1t
',‘ the punting requirements have been violated fore voch yoear and
-3 seceh civil penadtios of $7,000.

Our roncarch of the canes Indleaten it meat Fallures to
report have been treatind asn Jde minis vielat lona,  Theretore,

It would weem that Ui ponslbic civil penalties sel torth

above would be in the oxtrese. Our experience with OSHA canen
Indicates that rarcly are maxiomm poenaltice soupht or jasnessad,

"4 We Jo not intend to discount tihw posxible serlvuuness of civil
3 penaltien which cortataly could reach In uxcess of $50,000.

‘ (4) An ltcm of merious concern at Waakepan and tho subject of NLXB
: Titigation in the matter of discloswee o the wnion ol the
ldentity of Individuals with ovenpationsbly roelated Fneasen,

e

" Prior to August 21, 1978 access to records un OSHA logn was
governed by 29 C.F.R. ‘1904.7, and wan limited tu vomplilanee
:‘ officcres, NIOSH of ficers, and other soversment 1) agentx, bt
3 did not permit accens by the uniun orf lndividicil employsaes,
T Effective August 21, 1978 29 C.P.R. 1904.7 was amended to
18 provide acrcss to OSHA lopa and sumsmariea by any employee,
g form:r cmployce, amd thelr reprosentatives for examinat fon and

copying in a reasonablc manner amd at reasonable tiacs.
The prima facie lcgal regquircsents miy be wommarized ax follows:
Prior te Aupust 21, 1978 tie OSHA oy pogquires e oome

of the bidividual dlaguosed with an vccupat fonal [ ness,
but regulativas did not perait access to such fecords by

Y the cwployces or their barpalning apeat.
3 Under no circumstances are we requircd to peralt caployew
3 access to our OSHA records prior to August 1978,
-
N 1 Subscquent to Auguat 21, 1978 the caployces andfor thedr
3 represcatatives are entitled to accesn tu the USHA loyg
. {OSHA Form 200), which roequicen the aame of the individual
3 with a dapmoned occupat bonal diaeaeae,
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For the perfnd subscequent to Aupust 21, 1978 thoere I In var .
Judgment a setind whereby we can cosply with Lhe OSHA recordiag
requiresentn, permit the caployees and/ore thelr Feprecsental bves

tloe rlplit tor ooxombuee Cheee Dooge connad 8 B 0L gerontavct Thee mocedte ol

. ol bdennt fanddty v thie Gbeenst §0w sl phveen Busliviodonad, M

' Wouhepan cmpluyces diagammed witl an oceopat fonsd L e

; r.l'vn'n o form to wlpgn whilel achimnededpen the diapgonia and

. sevondly containe a directive that they either do or do ot

La want such infurmation relecaned to tlee union. 1o canes winere

Lhey have Indicated they do want the information releawed to

the unfoa thelr jdentity hecomes academic and the vatry on the

g OSIA log could be by cuployee name aq required by the repgalation,

In canes where the cmpluyee requested that hin Gdent ity not be

mude known tu the unfon wo feel that e should be entered on

o the loyg as Jolin Doe 1, John Boc 2, etee  Bascd upon tlee

P Introductury commenty to the amcidment of 29 C.F. R 1904, {1t

R In our fuellng that the vhjectives of the amendment in permitt ing

- empluoyce and union accens to recurds can be satlsfled without 1
3 the exact nasc¢ of the caployec. We do not feel that ldeatificativa
‘ by a John Doc¢ refercnce will do any vivlence to the tntent fon

d of the regulation. U course, [t (n poasible that we wipht 3
futve to Litigate this question with OSHA, bat we teel Lhat we
2 would have an cxcellent posture in any wuch Jitigation.

Even though caployee access to OSHA recards En denivd prior to

Aupuat 21, 1978 for purpuses ol connixtency we are recocsscad ing

that the ldeatilication by name of pneumoconiosts cases fur

the perfod prior Lo August 1978 also be governed by the vaployees

indicattion on disclosure of Infurmicion and John Doe treatment [

3 as specifled above. 1In casecs vhere the (ile containe no 1
writton directive cxecuted by the emplayee an to the dinsinilation

of (nformation we are rvcommending that his name be watered as
K & John Doc. :

¥ (5) 1m our recommcndations we have supgested that at the present
3 time OSHA not bLe advisced as to the amcndment of our lopgs amd
OSHA records. Our reasaning in aredvinge at thin rocossemndat ion
_ B in that nothing will be gained by miking swuch a disclasure tu
’ oY OSHA at the present Cime, lapally, we will oot establ I gond
. faith by muking such a Jdinelosure, aml scecondly, there is not
legal oblipatioa to mike such a disclosure,  The Act requires
the maintenance of accurate records not Lhe transmlittal of
such records to OSHA every time an contry {a made or a change
] or amendment is made. In our judgmuent auch a disclosure to
u OSHA would carry with {t the stroong liklihood of an lescdlate
3 citation.

- He realize that a atrony argueent can be made for Jisxclosure
; to OSIHA va the promsds of peelupa puttbog the matter o rest

. . .. - R o . — .- R R . . ) R .
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once and fur all without extedptoed Joepael ""{S‘JM'M- '%
wuld be sure comfortable witiRuein nggument 1l we kiew e
wren direvtior el Ll Feact bon B ®IT0E boives Gon rasebe o o o Beonsa e,
) wee v ddeverfoop b B bonsa b suterimed Boras colornggs Ahercos bham o
7 Foon it ocamarcboloct st bosma miplat b piven Sor fmmmaliale Bl w b ater,

p {G) 11 i entirely pountble Lot OSHA will pron et apainet tine

cinapiny (ur vivlal fous of 29 C.F. K, M4, 7, b min s 2000 we

, Came] wae dave sadewpunate delennen, e only dotoenne (o L
uverall nubstanece of aay el cleat bon slopiong e witly tailure
10 hewp Pevordn weild b Lhe niane of “wmedioad of spmein™ an

K5 Lu winem o coanee bevcomen anluentonta, 10 Ta foymene, O FYRENTAY

’ B et Chin defemwse at the prenent Cime an we wwmld lavee 1o evamine

thae partivaelar msdical filen.

Ve fuol wo arco 1m an excellent pusture whouwld OSIHA endeavar Lo
procowd In any manncr other than hy civil cltat i, fo utiuer
words, i{ USHA attempls to procecd o nevking crimlongl sanctlon,
wu would have excellent arguments t0 sech for disminsal of

B nuch manctionn. With ronpect to civil cltal lons we bave
accusulated the ncccanary casen [or precvdent and wvould arpme
fur mmscrioun or do ainimis type pealties, T ts entirely .
possible that the case could revolve more around the propuscd
penalty rather than the citation letsclf,

el |

K
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