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Ji has come to our atteation throwple the Health, Sdety & bavironm-at 
Be-partment tinit ovvupatjunal dlacase cases arising 48 the Wauleypan, 
tHidneis plant sabucqguent to the adoptton of the v upat toaat Safely § 
Bealth Act dn July 1972 sy not have been recarded on OLHA Torma gt tee 
Lime Fedquired by OSHA Recording and Reporting Repulat lons, 29 CF R, 
Iwidhe ] et neq. For the poerlod 1972 to date we ate dealblor with o tetal 
wi 23 cances, 1o researching this mitter the umdersipguesd aud i Uagesah 
tave viamined the Dvcupitional Safety & Health Act, regulations pomadated 
thereunder, OSHA Roview Cosaission decisions, und Juive had the asnistancy 
ot consultation from Bil1l Reitze. 

In connfdoration of this mutter the following fxsucn are proscalaed: 

1. VWhat are OSIA Rccordin’g and Reparting fequitements for vecupational 
disvase cases? 

2. Ham our Waukegan facilfity failed to report and fevoaed oceupational 
dincane canes an tequired by OSHA repulations, ami {1 po, what 
tomedial action should be taken at the present time? 

3. Assuming Waukegan's troatment with regard to the recording and 
repurting of occupational discasc cases constitutes u prima 
facte vivlation of OSHA regulations whut are the penaltics to 
which the company might be subjuect? 

4, Can OSHA repulations regarding recurding and reporting of 
oveupat lonal discase canes, and disclosure to emplioyoes and 
wmployee rfoprosentatives be roconciicd with sedical confidentialicy 
as to the fdentity of particular {ndividuala? 

5. Should OSHA be advismed of any remscdial action taken by the 
compuny? 

&, Docs the company huve defensnen ta any OSHA Fitig.at son which 
may arine out of the present situatfon? 
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Twwe (osuen will bo dincusacd in thede nu-«u.l wrdet ‘ln e muuwlm 
tection of Lhin momu, ',.... .. ) 
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Ko (PRINDAT emes - 

1. That (SUHA Jops (Form 10, now OSHA Fara iuup trom 1-;/z'g..J.¢.~ 

2, 

5. 

6. 

be amemied to inclode occupat fonal discame/ paoumeconienin 
cascs which have been ldentificd by the Winkepan plant. Thix 
amendsent should be doue by the Woaukepan plaant. This asciodeent 
shwould be dune in the furm of an addemlom ta I attached Lo 
the lug for vach respoctive year except fu the case of 1979 
whwty we will mcetuly muke the entrien von the curreat lop, 

That a similar addendus be attachd to coach anmikil Summary 
(UsiA Furm 102) salntalned Ln our (lles fu arder that the 
ascnded logs recuncile with the anonual sucemirien, 

That supplesental recordn (OSHA Fors 101) be completed tor 
eoch vase added Lo the log. 

That tin amended annual suemarien mot be reponted for Lasgmect lon, 

That with respect to the medical confidentiallty insue ldentification 
of particular individuals on the USHA log be handied s el lows: 

{(a) For Wndividuals who luive onccoted (he torm wtil bzl at 
thw Waukegan plant and ladicatiog that they doesdoe e 
liave the union notificd as to thedr diaynosiv of occupat funa 
discase that their name he untered on tiw log. 

(b) For individuals vho have indicated that they do not 
dusire to have the unfon notificd of their dlagnosis that 
they be {duntiffed on the lop as John bow 1, John Due 2, 
etc, 

(c) For (ndividuals, Il any, (or wiich no (orm iax bueen 
cxecuted (ndicating a preference as to notificativa of 
the unjun that such individuals be treated an Julin Dues 
fur purposcs of log entrics. 

That OSHA not be apecifically advised ol vur amcodment to 0SNA / 
records as outlincd above. 

That procedures be cstablishicd to insurc the transmittal of 
medical diagnostic (aformation to the individuals responsibie 
fur maintaining OSHA recordn in order Lt such terurds say be 
accurate and up to date prospectively. 
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- o The USHA Kevording sl Keport ing Kepsbiat bon are net dorth ia 
il 29 CF.K, 19040 el. taw,, il arecrelatively atmply, Tl 
-,' regulativon require the maintenance of o lag of al] resoedalile 
- vceypationa] fujuricon amd {Hlncsnen topethoee withe a4 supplomseutal 
3 record uf much injury and [llneas and au awmeel sioesary ol 
B idjuries and ilincsses to be pusted for {nnpection. 

i Section 1904.12 sets forth the definitions of vhat constitutes 
- » "rocordable vecupations! injury vr {HlucssTM. Occupat bomal 
X Ilincancs are "recurdable” {f they fnvoive o fatality ore o 
-3 lont work day. in addition, there n the fallaving requircment 
] which would cover most of e prcusscantonis canens ot Wankepang 

#3 “Nonfatal cases without lust wark days which rewslt in 
-3 transfer to another Joh or torsminition of caployment, or 

requive medival treatment (othee than Tirst ald) or 
inveleve: luxs of coasclowsmns of foentriction of wirk or 
mit fus, This category alus Inechudoes any dbagnosed oocupat lonal 
ilinennen which are reported Lo the employer but are mnl 
clussifllvd as fatalition ue loxg wrk duy canes,” 

USHA instructions for cvepleting the log of accupat fonal 
injuries or lllncesnes call fur entry of occupational {1 luenses 
an of the date of initial dlagnonis of {Haeus, 

2 2. Based uposn informition recelved frow the Woaukegan facility we 
. have sot logxwd 27 individusls fdentificd am having pocuniconionis 
K since the effective date of OSHA In 1972, Accardionly, thers 
s {s ceetainly o prima facio Indication thil we hive fafled to 
B> comply with recording and reporting regulations with respect 

43 to verupatlondl [Hness, The unly caveat which cauld e 
"4 placed va this in the yuestion of "dlapnosinTM, As discusnod 
R above the !'("fllflth’fll call fur the logping of ocyuprag fowal 

. tilnvss as of the i{nitial date of "diagnusinTM. Thoere tx the 
questive of when s asbestosis diagnosahle am a clinlval 
dincase, We can [oresve cases where thefe are x=ray [indIngs 

i 8 compatiblie with occupational discasxe, but o definitive diagnosin 

- would be promiture based unly upon x=ray findinps. Sime we 
: have had no review of the medical filer va the 7. individuals 

in quostion it Is Impossible to drawv any firm conclusivax, 
This would be a tenuous argument at hest, but i{s onc to he 
kopt in mind in the event af any subscquent 1itigation ax a 
pussible substantive deflensc. 
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- ‘ \: ' ‘l 3 OSHA directiven (or completing thw Riw ot m’u'm-.uuh) injuries ¢ 
and Liincanes (UNHA Form 100 supplan "% IHIA Fopm 200) liavee 
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1t ix our Judpment that we treat the 23 vases tdent it bed by 
doaukepan as inlermal lon revguizinog tie gmcmdsent of USHA Jops 
of occupational Injuries and lincasen. The loy for vach 
respect ive year should be amepded by adding thereto an whdeiniom 
netting forth the canen of pocumsvoniomia, Connd sient with * 
Ulws ammcenbment of the Jup wee shoudd alne complete an 080N Jorm 
1, o supplematary record, for coch e, I add b T, we 
siwald prepare an addendum Lo cach anpus ] numesry and anuex 
L Mamee Lo e previous amweal sossarios io ender th thee 

; Lotal cames In L il sommirion will coinebde with tw 
B numbor of cascs set furth in the Jog, as awended. 
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E Thene fovordn, an amscodod, should be roeturmsd (o our persanent 
tilew at var Waskegan {acility, 

3. Thwte hax becn concatn exprosmcd that due primarily tu the 
S Tenpth of time duriny, withcle povimoconlonis cases luive ot hesn 

cnberad oa e USHA Llog and the partivalarly seosltive nature 
of anbeatos related dfwease that we might be suhjoct to the 
criminal penulty scections of the Occupat fenal Safety & Health 
Act, Rancd upon our amalyxin we do et Fed the vriminal 
nanct fon sections of Che Occupat lonal Salety & Health Act are 
applicable to the Waukepgan situation, and at very least we 
would have strong delenses to any attempt to procecd against 
the company (or criminal sanctivas. 

29 C.7.R. 1904.9 makes specific refecence to penalcives for 
falsification of records or fallure to koevp recurds. hven the 
title of the section tn nigniticant. 1t reads as follows, 
"taltialn = Falstllcativa = Failure to Keop Records or Keports”, 
It is 1o be Boted that even din the title of the sewtilon falsificat fon 

. . and fatlute to keep rucurds are cvategorized as tws Jdistinet 
- {temn, 

B Section A of Section 1904.% rcoferences Scoction L7(g) of the 
Occupational Safety & Health Ace, which addresses itself to 

w— knowingly makiug any false slatewent, reprexentat lon, or 
- certificatlion fa any applicativa, raevord, plan, o olher 3 

document filed or requined to be mainGilned pursaant to the 
Act, and providen for a (luc of up to SIO UKD ur ~ix sasnt his 
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. .3 imptivonment ur buth. We have made any overt falne . 
;‘i statvments or Poepresentations, but rather, our ot bu e wof 

cainnfinte At Lirnt blushe (8 vl appeast an o omment 
avabbable that we fuivee made o Salne ulatom ot or 1eprenent ol e 
by virtuve vl vur vmission. 

However such a contention In negated by a conslderation of 
. Sdbsection (b) of Scction 1904.9. 

Subsection (b) of Scction 1904.9 provides as follown: 

"railure to maintain records or file repurts required by 
D this part, or in the detalln required by furas and fnstructionn 

insued under this parc, may result in the fssuancg o) 
he citations and asmcasment of penaltive un provided fur In 
R Sections 9, 10 and 17 of tho Act.” 

- Thus Subscction (b) specifically providen for the JoM nituitlun, 
e Love fallure tu malntain records, and the some fo treataed as 
4 a comploetely dintinet category frum the overt Falsilivat ion ul 

tecardn coversd umder Subiscction (@) of Sction 19059, 

There is & mxim of statutory constructing and luterpretat jon 
that the mention of one thing implick the exviusion vl anothere; 
vxpressio unius est exclusio alteriun, Followiop thic mivin 

3 tine avert Lalnilication han boen exprenaly seat foned §n Sl ion 
3 () s that in the only reference fn the repilations (o 

crimival penaltivs, amd by virtue ol the claritbcat bon lor the 

2
o

 

’ specific catepory of falling to maintain recordn as met [orth 
3 in Subsectiva (h) [t wauld appear clear that G mere Fudlure 

to make Jog eatries would not carry with {t any pussibllity of 
c_ criminal sanctions. 

| S in addition pleane note the spocific laaguage of Subpart (b) 
; B vi Section 1904.9 vhich mandates the issusnce of citatiuns for 

faflure to maintatin records. When looking at the penalty 
sections of the Act the fssuance of citations doen not lead to 
criminil sanctions. The criminal sanctions provisivas Jare 
compictely scparate {rom the clitation provisions. 

"
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.'q
‘.;
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. 

Section 17(b) «f the Act provides for clitations of serfous 
vislations with a ¢ivil penalty of up te $1,000 fur cach such 

. viclation, Accordingly ft would acem ticd OSHA mipht treat 
) the Waukcgan sliluation as a scerious vielatfon and un Lhe axanmpt fun 

we are speaking of 27 canes they voald seck o civil penaloy of 
up to $1,000 for cach such violation or scek o tetal of $29,000. 
In additlon, Section 17(a) of Un Act pravides foc civil pesadtles 
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Neb 
of mot mure than $10,000 (or i lal and repested vielat fons, 
Arguably the vivlation s been repeated cavh yeur since 1472 
s that for cach year sehsoequeent to 1972 1t could be aepued 
Cimtt thoere s een a repeated violat fon which could catl (nto 
play 6 yoars and result In OSIA secking SOB, 000 in civid 
paisa bt ben, 

Pinally connideration munt also he plven to Sectiuva 17(1) of 
tho Act which provides for a civil penalty of up te $1,000 for 
violation of tiw anoual posting requirements, USHA coald 
arpue that since the cases were not logeed and accordingly 
were mat Includid on the annual summsrey ((15HA Form J102) et 
the punting requirements have been violated for vach year and 
sovh civil penadties of $7,000. 

Our resvarch of the canes Indleaten that mist fatlures to 
Peport have been Lreatad an Jdoe sminis vialat jons, Thereture, 
I would weem that tiwe possibie civil pesaities set torth 
abuve would be In thw extreme. Uur experivace with ONSHA canes 
Indilcotes that rarely are saxiom pensbt fos soupht or asnessed, 
We Jo not intend Lo discount the possibic serivuuness of vivil 
penalties which cortataly could reach In excess of $50,000. 

An [tewm of merious concern at Waukopan and the subject of NLXS 
titigation in the matter of discloanee (o the vafon of the 
tdenut ity of Individuals witl swecupatiomebty rebated FHneases, 
Prive Lo Augunt 21, 1978 access to records on USHA logs was 
povernud by 29 C.F.R. 1904.7, and was Lisited to compliame 
officers, NIOSH of ffcern, and other government 1§ agents, bat 
Jdid pot permit accens by the uniun of bidividicil empluysarn, 

Effcetive August 21, 1978 29 C.P.R. 1904.7 was .amended to 
provide acress to OSHA logs und summarics by any employeo, 
formr cmploycw, and thelr repronentatives for examinat fou and 
copying in a reascnable mannur amd ot reasonable tiacs. 

The prima facie lcgal reguircments miy be wommarized as (ollows: 

Frior to Aupust 21, 1978 tie OSMA losy, poguires Cine ooome 
of e bidividual dlagnosed with an scceupat bomal ] Tnees, 
but regulativas did not perait access to such records by 
the cwployces or their barpaining agent, 

Under no circumstances are we required tu permit esployes 
access to our OSHA records prior to August 1978, 

Subscquent to Aupunt 21, 1978 tiw cmployees and/or their 
represcatatives are entltled (o aceess tu L USHA log 
(OSHA Form 200), which roequices tine aame of the Individual 
with a dagmomed accupat fonal diaaeae, 
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- For the perfnd subsequent to Aupust 21, 1978 there i In vur . 
4 Juwigment a sctind whereby we can coaply with the OSHA recordiag 
Z requiresentn, permit the caployees and/oe thelr Peprecsental bves 

,_: Cloe rlplit tor ooxcombuee Cheee Donge connad 8 B 0L gooontacct Thee mucedte ol 
x. ol bdennt fand ity s thie Gdernst §0w aeb phveens Buslbviodonad, M 

3 Woshepan cmpluyces diagamemed witl oo oceopat fonsd L e 

- rtlven o form o slgn viriel achimardedien thie dbagmonia and 
. mvondly containe a directive that they either do or do et 
L want much infurmation relcasced to the inion. In canes wvhere 

Lhey have Indicated they do want the information releawed to 
the unfoa thelr jdentity hecomes academic and the vatry on the 

g OSIA log could be by cuployee name ad required by the repgalation, 
; In canes wvhere the esployee requented that hin fdent ity not be 

asde known to the unfen we feel that e should he entered on 
e the loyg as Jolin Doe 1, John Boc 2, etee Bascd upon thee 

\__‘ introductory commenty to the amcidment of 29 C.F.R V004,71 L 
_‘_‘. In our fuellng thut the vhjectives of the amendment in permitt ing 
- employce amd union access to records can be satlsafied without 1 

the exact nasc¢ of the caployec. We do not feel that ldeatificativa 
by a John Doc¢ refercnce will do any vivlence to the tntent fon 
of the regulation, U course, It (n pousihle that we wipht 3 
futve to Litigate this question with OSHA, bat we teel Lhat we 

3 would have an cxcellent posture in any wuch Jitigation. 

Even though caployee access to OSHA recards En denivd prior to 
Aupuat 21, 1978 for purpuses ol connixtency we are recocsscad ing 
that the ldeatilication by name of pneumuconionts cases fur 
the period prior Lo August 1978 also be governed by the vaployees 
indication on Jdisclosure of Infurmicion and John Dhe treataent [ 

¥ as specifled above. 1n cases vhere the (ile containe no 3 
writton directive cxecuted by the emplayee an to the dinsinilation 
of {nformition we are recommending that his name be ¢ntered as 

K & John Dog. ) 

¥ (5) 1m our recommcndations we have supgested that at the present 
3 time OSHA not bLe advisced as to the amendment of our lopgs amd 

OSHA records. Our reawaning in aredvinge at thin rocossemndat ion 
in that nothing will be gained by miking swuch a disclasure to 

) Y OSHA at the present Cime, lapally, we will ot establd I gnd 
. faith by muking such a Jdinelosure, aml scecondly, there is not 

legal oblipatioa to mike such a disclosure, The Act requires 
the maintenance of accurate records not Lhe transmlittal of 
such records to OSHA every time an contry {a made or a change 

] or amendment is made. In our judgmuent auch a disclosure to 
U OSHA would carry with {t the stroog liklihood of an lescdiate 

3 citation. 

- He realize that a atrony argueent can be made for disclosure 
; to OSIHA va the promsds of peelupa puttbog the matter to rest 
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once and fur ol without extefptod fogel ""'{S‘J""“' 'Y 
would b sure comfortable vitiBueis nggument 11 we kivew e 
afen dirsvior and Liwe Feosct o BITLE tuivee tos nnbe o o o boonane, 
1 wee s adeverlop add b banal sntosmet fog e the o s o 

7 Fustinet conndderat bou mipght lee piven o fmmmaliate ol o Lo aaier, 

3 {6} 11 in entirely pousiblie that OSHA wilT promeod apainad (e 
vitsgpany Tur vivlal fouw of 29 C.F. K, 24,7, fu minli 000 we 
fanel wae bave adewprate doelounen, e only defeunc (o e 
uveral]l nubstanee of aoy soch cltat fon clatplage we with tailure 
to hewp revords weald bee Lhe bnae of “wmedioad o gonmeinTM e 

- Ly when 3 vane boecomen asbentosia, (0 o daymecibile to puecubate 
’ A it Phin defowse at Uine previent [ime an we would foive Lo ovamine 

thae partivular medical fllex. 

Ve fool wo are 1o an excellent pusture sismld OSHA cndeavar Lo 
procoawd In any manncr othet than by civil s Htat fons fo otiuer 
words, i{ USHA sttompls (o procevd o secking crimbnal sanctlow, 
wu would have excellent arguments to scok for disminnal of 

-y such sanctivnn. With rospect Lo clvil cliat fons we hove 
X avcusulated the noecossary casex farf precedent aod would aepue 
3 for mmscrious ur do sinfmis type pesaltfes, 10 s entirely 
A possible that the case could revolve mare around the propuscd 

X penalty rather than the citation ltself. 
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