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E. ERBERT HERLIHY ’Q / CABLE ACDALSE 
F GEORGE MEALINY HERANDHER 
K. A. STOLL 
THOMAS E RYAN , ‘JOCHN F. MCLAUGMLIN ’ HERLIHY&HERLIH\ 
€ H KENDIG. Jn. RAY B. CUMMING ATTORNEYS AT LAW 

SUITE 316 PARK CENTRAL BUILDING 

« 412 WEST SIXTHM STREET 

§ / LOS ANGELES 14, CALIFORNIA 
W\ ; TYLEPHONE TRINITY 4911 
Y April 29, 1952 
o a\‘ Johns-fanville Produsts Corporation 

lozpoz, Californis 

o Attentions E, T lLezze, Director of Induystrial Relatidne 
>t Howard ¥inn 

. ‘ Clais LA 120-530 

Dear Sirs: . 
The adove capticned matter cameé up for trial before Referee 
George Martinclli of the California Industrial Acsident 
Commigsion at Senta Darbars General Bospital, April 15, 
1952, Th» applicant wes represcnted by Attorney L. C. 
Grosanan of Loxpoc, Californis and your Coxpany was rep- 
resented by this firma, Hr. E. H. Eerlihy eppearing. 

Based upon the records of Johns-Manville Products Corp., 
and information obigined by the Industr:al Accident 
Com=isaion frox its own files of former pneumoconiosis cleinas 
irvolving Johns-#anville, t..c followinrg insursnce covergge 
appears to be correct ard will be aceepted a3 such by the 
Camnission unless prool Lo tne contrary ear be sLowng 

K-, ¥inn was employeld by Johns-dsnville from Septemdber 7, 
1933, until January 22, 1GR0, During the period of 
Dceerder 1, 1932 until Decezter 1, 1933 the esployer was 
tnsurcd dy Pacific Indennity Coaspany under pollcy EC 69351, 
ard aza'n for the period Decexmber 31, 1533 until Decemder 
31, 1934 under poliocy EC T40C9. Apparently the Company 
wes uninsured for 8 poriod of oae month detwxcen Deceader 1, 
1933 and Deceabdber 31, 1933. o e : 

The Company was then insured by Raployers Liabllity Assurance 
Corporation, Ltd. of london, England coamencing Lecéaber 31, 1934 
through Decender 31, 1935.6p01£cy nupber not indlsated, 
and ggaln urder policy WG 673C27 for the period Decesber 31, 
1935 through Decezber 31, 1636 and again under poliey W€ 62136 
for the periol Decuzber 31, 1936 through December 31, 1937, . 
all three policles deing ex-aedical, These policics, both 
thos:s writton by Pscifie Indeanity Company ard Employers 
Liadility Assurance Corporation, zay have beea in the 
roze of the predeccessor companies, Colite Products Cozpany, 
The Celite Company ond Celite Corporation, 
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The hearing was corducted under powe difficulty due to the 
fact that ¥r. ¥inn was requirced to wear & masi and xas 
required to rest frequently during the protracted examination, 
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iH:s family and pr'or employzent histery were jone nto 
tnoroughly, but wilth the exceptiocn of his sta<eneni tnet he 
was eémployed for approximately six wmontiis dairing the ycar 1433 
a: a strcet sweepcr at Loupoc, California, proved of 1ittl« 
defens: valuc, By strect sweeper, nc meant Just that, His 
Jou required him to manually sweep tnc asccumulated street 
deoris in plles and then shovel it into a cart. Apparcnt.y, 
tnls Iinformation had never been elcarly pres. nteé to any 
of the exanvining physicians, Based on this testimony, we 
raised the 1ssue of Apportionment, His only other 
wo:'i prior to ewmployment by Johna-Manville and the street 
sweeper joo was that of general farm hand in the Lorpoc 
ares. 

He was first employed by Johns-Manville on September 7, 
1933 as a warehousenan and remained in that employment more 
or less continuously until May 25, 1942 when he quit upon 
the advice of an Amy medical exaninér who rejected him for 
military service and who told him that he had & lung condition 
and that he should not engage in any activity for at least 
slx months, The nature of the lung condition was not definite 
at that time, but 4r. Winn acted upon the doctor's advice and 
remained at home for a period of six montha, He applied for 
re-employment but was rej-oeted by Johns-Manville decausc of 
his lung condition., However, he denied that either your 
Company or its physiocians advised him that his lung condition 
could have been causcd or aggravated by his eamployment, 

His classification during tne period 1933 to 1942 varied from 
warehouseomnan to firexan, tunnel inspector - bric: plani, 
ceac¢ cleaner, dr.er man, brick piler, car loader, contrsl 
@an, shipping laborer. All of tne jobs were dusty, some 
aore¢ than others, Respirators were furnished oan the car 
loading job, but not otherwise, and that even the 
respirators did not prevent the fine duet from getting into 
his nostrils and mouth; at the end of the day's worx he was 
always covered with a fine white dust which was removed 
by an air hose furnished by the employer. 

In 1946 he entered the General Rospital at Santa Babara as 
luagected Tudberculosis, where he remsined until June 17, 
1043, After a period of rest he re-entered the hospital on 
May 18, 1949, Upon this last return, he came under the care 
of Dr. T. B, Caldwell, During the period 1942-1946 he had 
several outside Jobs, driving trucks for the Seaside 0il 
Distributors. . 

Kr, ¥Winn referred to examinations snd treatament by Dr. 
Holloway and Dr, Henderson of Loapoc, Both these doctors 
advised him that he had Tuberculosis, but it was not until 
the latter part of August 1950 in a conversation with D:. 
Caldwcll that he learned that ne had silicos s caused 0, 
exposure to diatomaceous earth; that Dr. Caldw 1l advised 
hiz at that time of another former employee of Johns-Manville 
who was at the same hospital, ¥Max Romero and whose casc hac 
vecn accepted by tae Jonns-Kanville Company and therefore 
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he thought that Mr. Winn should also filec a clainm. 

The foregoing test mony was elicited in connection with our 
isruc o Statute of Limitations. Tals man has been unde:r 
treatnent since 1542 and it seemsz hipnly improbable that 
he was not advied by any of thc local pnysicians, or anyonc 
else, that he had pneumoconiosis and that same might bdbe 
caused by exposure to diatomacceous earth. His application 
was filed August 4, 1951 and by placing the alleged 
conversation with Dr. Caldwell the latter part of August 1950, 
hiz claim corcs within the Jurisdictional period of onc 
year, It is our opinion that the witness was not telling the 
truth as far as the date of his conversation with Dr, Caldwell 
18 concerned, o 

Later on during the proceedings, we eross exaz:ned Dr, 
Caldwell, ostensibly on his report of December 10, 19t1. 
¥We were primarlly interested in ascertaining when he discussed 
this matter with Mr. Winn when he first told the applicant 
that his condition was due to, or aggravated dy, exposure 
to diatoanaceous earth, Dr. Caldwell scemed somewhat 
concerned with the implicatian that he was stirring up 
l4tigation against Johns-Nenville, but after some evasion he 
finally testified that he believed he discussed the 
possidility of Mr, Winn's condition beins due to his ecplor- 
ment wacn Winn returned to the hospital on Marcn 1&, 19475, 
However, on re-direct examination, he stated that he couic 
not be Burce of thc date and 4f M. Winn sa.d 1t was tne laites 
pa:-t of Augusi. 1350 4t couid have bein that date., Do, 
Caldwell adnmitted that Johns-{fanville's acceptance of lisbility 
for the Max Romero cas: did change his views regarding these 
diatomaceous earth cases, and that prior to that time he 
never felt sure that the cascs of former Johns-Manville 
employees which were being treated at the Santa Barbara ‘ 
General Hoapital for Tuberculosis were necessarily industrially 
caused or aggravated, 

We exazined the records of the General Hospital and they 
falled to rcveal any evidence that either Mr, Winn or the 
hospital connected his condition with exposure to diatozaceous 
earth and, to that extent, Dr. Caldwell's written report of 
December 10, 1950 was incorrect and he admitted 1t to be 
incorrect, but explained it by saying that he was giving 
a general report and not a copy of the hospital records, end 
therefore he was incorrect when he sa.4d that wnen Mr, Winn 
was edaitted to the Sanitarium on Mareh 28, 1946 the diagnosis 
on the admission was dlatomacecus earth pneumoconiosis with 
superimposed pulmorary Tuberculosis. 

We obtatned medical authorizatior from thzs applicart to cxa:wirc 
tne records of Doctors Hendersor and Hollowa;. wc¢ 8re 
forvardinz these to M-, Legge with the roguest that the 
rreorde of the aforesaid physicians be closcly studiszd an. 

Herlihy & Herlihy to Johns-Manville at Lompoc on Howard Winn's Compensation Trial (1952), Letter to E. T. Legge…
ACL Doc 23963 · Page 3 of 4

Published by AsbestosClaims.Law

asbestosclaims.law/library/23963/3

https://asbestosclaims.law/library/23963/3


2
 

-h- - 

tha. th: doctors be quest . oned rcgarding whether or not th-. 
advised Mr, Wwinn that in their opinion tnc exposure to 
dlatomaceocus earth riay have had sometning to do with his 
condition and the datc of such advice 4f it was giver Tne 
cefendants wer: granted fifteen days to obtain tinis furtncr 
medicai informatlioi. 

In the weantime, the defendants have actually no medical 
repor-ts on thir case and we suggest that Dr. Walter 
Anderson be requested to prepare 8 report for filing with the 
Industrial Accldent Commission. The Reforee has also 
requested that the employer furnish it a payroll statement 
covering the last yoar of Nr, Winn's employnent, 

It 1s our opinion that the Commissidh will make a Deciaion 
in favor of Kr. Winn, finding that he is totally and 

~ permanently disabled as a result of pneumoconiosis with 
superimposed Tuberculosis csus=d by exposure to diatomaceous 
earth and that he will be entitled to mcdical care for the 
rest of his life. In view of the applicant's unredutted 
testtmony (other than the equivocal testimony of D', Caldwell) 
that he first lcarned of the industr‘al implications of his 
diceasc the latter part of August 1950, we do not dbelieve 
that the Commalssion will find that the claim 1= barred by 
tho Statute of Limitations. 

Ve ghall zeen you adviscd of further davelopmants., 

Yours very truly, 

HERLIHY & HERLIHY 

By 

EXH DS 
ce/ A, S, Elsenbast 

Vandiver Brown 
C, W. Hite 
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