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CLAI¥S PENDING BEFORE ILLINOIS INDUSIRIAL COMMISION
¥HICE WERE FILED PRIOR 70 OCTOBER 1, 1936

There are thirteen (13) claizs against Joins-Kanvilie
Products Corporstion which are now pending before the Illinois
Industrizl Cozmmxission for injuries of an oecupationsl disease
charscter incurred prior to October 1, 1936 when ths nsw Act
becane effective. The right of recovery in all of these casss
depends upon shether they fall within Secticn 2 of the old
I1linois Occupational Diseases Act (repealed by the new Act),
as this Section was construed in the sc-called Burns case.

In order for them to de covered by this Section 2, tlere would
hsve to be a bolding that the substance causing the diseass was
%soisonous®. Up to the present, there has been no holding s
to whether silica or asbestos constitute a "poison® within the
meaning of Section 2, as construed in the Burns decisioen.

" Heither is soy case pending which will provide a test of this
question.

The guestion shich we have to decide is whether to
settle these pending claims or to contest thea. If we should
sdopt thelatter course it would be necessary that we cerzy a
test case to the Illinols Supreme Court.

Qur prodles was discussed with Kr. Heth and with Mr.
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Clarke in Chiocago and it 43 their opinion we should settle.
1 concur 4n this opinion and this semorandum will set forth
the ressons therefor.

The thirteen pending claims are the following (last
nsmes only):

Sarcunas
Yaxobich
Coleman
Taraben
Lozovick
Kotz
Pool
Erown
Bojko
Ogle 'h, .

(A11 of the foregoing are reprssented by 8ol Andrews.)

~~
g@NQOM&UNH

12) snastasis Perer {represented dy Rasoff)
13) Giurukis (represented by Robert L. Brody).

¥r. Heth beliesves that the cases can zll be settled
for not in excess of §4,000 for the entire thirteen. He estizates
ons test case would cost us in excess of that sua for legal fees,
expenses and for the testimony of physicimns, scientists and other
experts who might have to be called zs witnesszes to establish
that the materizls to which the claiasnts were exposed were non—
poisonous. N¥r. Beth stated that if we had a hundred eun' pend-
ing against us he night entertsin s different opinion and be
mozs inelined to recommend we test the jurisdiction of the Come
mission. In this connection, however, he advised me that Lidbay-
Owens-Ford Glass Company had more than one hundred casss pending
against them but that their lawyers and exscutives, after con~

glli Yogel {represented by Kessrs. Perg and Tarpey
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sideradle vacillation, had finally decided to settle all of
thex. |
The statute of limitations on cleizs under Secticn 2

of the old law dces not begin to run until the employee learns
of his dissbility (this 1s established by the Wedron S8ilica
cass). Bowever, the forty sozs odd employees who bfought sction
agsinst us in the courts snd from whoz we would, in the ordinary
course of events, have most reason to fear would bring actions
before the Industrisl Cozaission in the evert we settled the
pending claims, are ei'fectuslly barred from bringing claims
at this date on other grounds. <The old Oeccujpstional Lissases
Act recuired thet the Commission de notified within one month

. after dlsability snd thet sn action be ccazenced siﬁhin one
yeer. ike bringing of the sction st law by these forty former
ezployees conclusively established that they knew they were
sdisabled® since the coaplaints ri.lea contzined allegations that
they wers disabled. In the mesntime, & year hss elapsed in
each cass since action was bLrought. Acoordingly, nons of the
forty odd employses can institute an action at this date under
the old law. |

It is, of course, congeivable that employees relsszsed

two, thres, five and even ten or aore years ago might bring am
action before the Commission under the old law alleging that
they had just learnsd of their disabllity and thet it was attri-
butable $o the imhalation of ®poiscnous® dust while im our
ezploy. Everyone with whom I discussed this question agreed
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that the possidility of sny such cleims being made, or of any
considerable nusber being nade, was 30 resote as to be ncgligible.
The btait whieh prozpted the lawyers constituting the silicosis
ring to incite eaployees to bring these sctions has disappeared.
Recoveries sre relstively smsll before the Comaission and the

Commission fixes the sttorneys' fee. This fee i3 usually s

modest figure snd does not spproash the 50-50 split which gharsc-
terizes the retainer in the typical negligence action.

¥r. Clarke eoacﬁrree in the foregoing reasoning anc
in the conclusion thet wo'should settle these claims. He ad-
vanced the further idoa that we were very fortunste in having
tiis opportunity to settle thuse pending clslzs for such s
relatively negligidble sum. His thought was that such paltry
settlecents would effectually dissipate the illusions which soss

| of our employees might have ss = result of ths clsi=s adwvanced
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by the silicosis ring end their runners to the effeot that great
suns of money could be obtained from the employef through the
bringing of lsw suits or the filing of claims before ths Com~
mission alleging silicosis or otber dust disease contracted

during the course of employment.
If settlement of the csses 18 not sffected thare will

be involved not caly the cost of testing the issues which we
will desire to raise as to the applicability of Section 2 of
the old Act but slso the possidility that the Supreme Cowrt

Published by AsbestosClaims.Law
asbestosclaims.law/library/11900/4


https://asbestosclaims.law/library/11900/4

-5~

will give us an sdverse decision, that is, hol¢ that the dust
causing the claimsnt's condition i3 a ®poison® end that the
Industrisl Commission has jurisdiction. PFollowing such an
adverae ruling, the figure we would have to pay for settling
the cases would be many times grester than that for which they
can be settled at the present time.
By settling the cases we reducs the possibllity of

a holding that asbestos quet i3 & poison as it is unlikely
there are other ceses pending involving that type of dust.
I ax advised that there are nc ceses of this type pending
sgeinst Union Asbestos & Rubber Company. On the other hand,
if 8 decision should be hended down in aome case other than
ours to the effect that asbestos dust i3 & polson far the purposes
of Section 2 of the old dct, or 1f there should e & similar

| holding in respect to silies dust vhich mnigit bhave indirect
besring on the character of asbestos dust, we all feel the
resmlting situastion would have no serious sspects so far as we

- sre conosrned. The Health and Safety Act does not contaln any
specific requirements &s to precsutions to be taken by an
enployer mhers polsons are involved. It merely gives the
Industrisl Comzission the power to prescribe what thsse pre-
ceutions shall be. It i3 the consensus that even though
asbestos or silica should be regsrded as & "poison® for the
purposes of glving the Commission jurisdiotion over the type
of claims under consideraticn, the Cozmission would, in pre-
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scriding the precsutions to be taken where exployees wers ex-
posed to these dusts, differentiate between polsons in the
ordinary sense of thes word and these namim which had besn
Judicially construed as *poisons® slthough not gonerally so
regarded.
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