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BSSEX COUNTY CIRCUIT COURT, 

May 12, 1033, 
Villiam Lynch 

e, 

Actien at Law,. Homs Insulatiom Company 

Before Hon. Werrall ¥. Mowntain, J., and 

8 Jury. 

For plaintiff appears Elias 0. Villman, 

For defendant appear Coult, Setz & Tomlinson 

(% Joseph Ceuls, Jr.). 

T x 

PLAINTIFF RESTS, 

ER. OOULY. I respectfully move for s monsuit 

o= behalf of the defendant, om the ground there 

is no competent evidence of the negligence 

complainiu of im the complaint which econstiiutes 

Proxzimace cause of the imjury to the plaintigeyr, 

Does your Eomer require argument to be 

hearc in the presenmes of $he Jury or shall the 

Jury retiret 

(The Jury retires.) 

s
l
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(Argument. ) 

HR, COULT. %¥he difficulty with the plaintiffie 

ease is there has not been any proof yet what 

standard of care is required, other than the 

mere allegation that we owed the plaintifs 

reasonable eare. They say that he was employed 

in dusty employment and as a result of that he 

is suffering from a dust disease, and the rest 

is left for the consideration of the Jury. 

They state that a mumber of masks were 

furnished but the plaintiff 416 not 1like them 

decause they hurt his face and he did mot use them. 
In the uén place, there isn’t anything te 

show that the employsr had amy knowledge of the 

econditions which were present at the time this 

men was in the empley ef his employer were dangerous. 

There fm’t snything to show that eonditions in 

thie plant weTMe any different from eonditions im 

the standard plant, weing standard appliamces, 

nor that mests o ~uj different typs wers used 

or any gre~t.r awmber wore used i~ standard 

plantr of tals $;76, 1n faot, there is mo evidence 

to shov that enything eould mave deen deme te 

give this si. any .reater rTretectlien than he had, 

here 13 ne evildencs ¢ df-n that the masks would 
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3 

Bave helped bBim if he had worn them, ner is 

there snything to ¢how that ventilating systems 

wore practical er tha’. other companies used 

ventilating systems, or that there was any standard 

custom in yegard to the use of ventilating eystems, 

All of this has Deen gone over very sarsfully im 

the case of Butler against the Pemnsylvania 

Pulverizsing Company, which was oited in the Circuit 

yours of Appeals on an appeal from tae yistrioct 

v. sew Jersey, filed September 29, 1932, 
(Argument. ) 

(Adjourned to May 16, 1933, at ten o'eleck a.m.) 
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Nax 16, 2933. 

Gontinued pursuvant to adjournment, 

Present, counsel as defore stated. 

THE COURT. The mo‘iom will be denied. b 4 

Rave read the ease of Butler v. The Pennsylvania 

Pulveriting Company im 61 Fedoral, second series, 

page 311, and of eourse I have reed with great 
interest the docision of Chief Justies Gumne re 

and Justice Parker and Justice Kalisch in the 

case of Rose Smith, Admx., against the Internatiopal 

High Speed Cowpany, and alse I presume an appeal 

from that case i 98 Law, page 887, in whiek 

I think that case ocovers this present situation, 

It seams that the gquestion of megligence 

and the question of assumption of risk and 

the question of contridutory megligence are all 

Jury questions under these cases. 

Defendant®s counsel prays »v exception teo 

this ruling of &he Court. 
Bxeeption noted as ground of appesl. 

(“.{u Juxy .eturne inte oomrt.) 

XX ; - 
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(The jury retires.) 

MR, OOULY. I meve for the directiem of & 

verdiet en the samo greunds av given on the 

motion for @ monsuit, that is to say, there 4i» 

po evidenoco of megligence on the part of the 

defendant which proeximately produced the 

injuries complained of, and I wish to add one 

more grownd, which seems to me to be extremsly 
impertent, and that is this, in that this case 

differs from the eases that have deen recerded 
and which your Eomor has read. Unquestiomadly, 
although we eould net tell from the recoxd, 

but 1t sust bave Deen that there was proof that 

the product empleyed bty the defendants was in 

fact o dangerous substance; im other words 

that it comtained free silicate whioh would 

produce the result which the expert witnesses 

said in those eases would ocome adout if free 

silicate were allowed to permeate the air breathed 

by the plaintiff im particles fine encugh te 
enter the isag *fesue, In this cese we have an 

entirely 417 .eroni situstion, made .y of & 

oubetunes viioh wimiilecly eentaine me free 

eiliecte, ——’ 
Your Xow~y will reaull that I vas carefml 
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te ask each of the ehemists and experts for 

the plaintiff whether er met the rock wool 

which was admittedly used by the empleyers 

ef the plaintiff in this ecese, which is chr".‘ 
to be & source of imjury and which the plaintiff 

complains ef, centained free silicate, and 

each ene sald 1t did met. It 1s in evidence 

and undisputed that this product eontained no 

free silicate, and that products not containing 

free silicate will mot produce deleterious 

results. 

There is mo evidence that the employer 

vas mro of the danger of free silicate, and 

therefore he was net obliged to wse such care 

as would e required if he did knew the danger of 

five silicate. 

The added olement io that iz this case there 

19 po free silicate im this sudstance, and 

thersfore th’s sudstance sould met preduee 

the injury cemplaimed, and that 1» met denied, 

that 18 met redui‘'ed. I oamnot re+all anywhere 

in tae vr.el fm this ease tse oTiriem of anybody 

that this partioulsr uautu-n ie dangereus. 
(Avgament.) 
TER OOURE., T 5412 d.ay the metien for 
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sanme reasens I gave in denying the metien 

for a memsuit, ‘ 

Defendant's counsel Lrays an exeeption 

%o this ruling of the Court. 

Bxoeption neted as ground of appesl. 

(The Juzy returne imte eourt.) 

Br. Ooult suns up for defendant, 

¥r, Villtas sums up for plaintife, 
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The Court sharges the Jury as follows: 
NOUNTALN, Je 

The ease which you have tried ie a ease 
in which the plaimsifr alleges that Wy virtue of the 
Degligence ef the defendant he is entitled %o recover 
compensation, met feor injuries which he received bdecauss 
of an mccident, dut for injuries he alleges he received 
because of the Begligence of the defendant is 8 duty whioch 

‘the defendant owed to him, 
These cases are net 80 wewal in s sourt of 

law Because, as you know, ve have passed in this state what 
1s nown as the Workmen's Compensation Act and, generally, 
Sases detwveen employers and employses are edministered 
under that act. This case, bowever, 1s an exveptien. 

The relatien eof szployer and empleyes, 
85 vo have pro-ressed in the last two bundred years, has 
broucdt about different ehanges in the law, The law 
Bas becoms mere refined; there is unquestionadly seday 
Wl more care in Tege) Niilens to eare for the servant 
that there wend te "re. ‘ 

Bow, T eall yeur attention to the fact that 
GRong ¢ ibir ®ings in this case the defendant net enly 

- 3. 5 - 
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donies thig Regligence bmt 8lleges and insists that the Plaintisre bhimself was guilty or oomtridut OTy megligence . and that the Plaintire Gsoumed the obyg 
upor his work, 

ous vigke attendant Fow, what ¢o I mean by trat? to harken baok two bundred Years ago, 
far snough to be safe, 

%ll, again 

because that is 
& sailer who undertook to ship o°n & veswel, g Sailing Ve08d1, o7 course Gssumed the rigx of elimding the rigging and working on the 1lines 1p @313 kinds or 'o.tior. and perhaps with t 

thrown off snte the soa. 
the job. 

be danger or being 
Neo assumed that pisy in taking 

aXe and o canp 
out te the woods, thers were vertain rigks that they assuned 

they assumeq the risk or rolling logs and in using these camp packs, They assumed rioks In orossing otreams ang breaking log Jems, ongt 1o what ¥ mean when - I mentien : ssnmption of yigk, 
o 

Qe “@vee. =< eivilimtion Jap doveloped o Ravi Mo “nre ama =ore machinery, we have had meore development {p udm“.rlu. and as & result of this we have hn¢ Bany eoce pe tienel discasres which o rive from the 
- 
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ocscupation which o San hae to 
employment . 

suffer because of his 

In this case there are three things that I would 1ike Jou to remembey when you Mtire 
room, becauvse mo Batter how you 
the plaintires 

to the Jury 
&pproach 1t, whether from 

® point of view or the defende. t's point of view, these three things are emphatically imrortant, I would say that they are the three things 
the entire case Tesolves itsels, 
things which, 1f I were on 

around whigh 

They are the three 
the Jury, I would take up in their oexrder, in order that there might 

The firet ie, 

oot e disorder, 
‘was the defondant Degligent and has the Plaintiff proven thaty 

Secondly, 41g the plaintire assume the riske 
Lastly, was the Plaintiry guilty or oumtribvutory ‘ugugnuv T 8 ‘ 

Wow, taking them W iz theiy oxder, what has the Plaintire adduced to indicate that the defendant ¥as megligenty Imy attempt ¢o quote & 1ittle tostimony, and 1f I do and 1¢ I misquote 44, 
entirely ignore my ®isquetation an 
of the tnt.t-ou. becaunse you are the sole 
Westions of fast, 

in your opinfew, you sbould 

arbiters of a3 

TTMis Plal-tiee worked for ¢« dofendant atout ninetesn wenshs. INs defendant gae .8 g0d in insuleting 

4 take your oD reeollectien 
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_ 

1 

h;u- or buildings with o material which I ehall eall reck nol.i e tomm weod by the cshemiots called on behalr 
of the defendant. The plaintire @lleged that after he 
had deen in the dofendant's sxploy for about fourteen months 
he thought he was getiing oolds beiause 1t pointed to them 
ip bhis chest, ho had shertnese of breath, ocossional 
coughing, 

Eis occupation oonsisted, as I understand 
1%, 1o Nandling this rosk weel, and either hand-packing 
it under the fleor or eloe dlowing 1t through & hose into 
the ceiling so that 1t scted as insulation detween the 
walls of o uilding. Ne 8lleged that this was o dusty jJob, 
that 1t vas acoompanied Wy o great deal of dust and that » : = 
it was, as I got the lfinutn. rather disagrecadle when 
the ¢ust bdecams g 1ittle heavy. ohe power to forece this 
Took woel was furnished W & gasoline engine which generully, I suppose, was at the ourd, and which forced this woel 

with & pressure of four pounds, up the hose Pipe. An attempt 
¥as made, as I wnderstand the testimomy, to keep this 
Posl frem fiying back W using leese urlap areund the 
BOsLle of the hese, at the aperture where 1t was Placed 
i» the Wilding walls, 

' oo 2221082°f ailiged alee that »et enly 
Weu ‘here wieili. ewst but favietdle eust, and thet 8% 
oaused hin e expectordte. 4As 3 underetoed him, his 
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sputum wae discolored after a day'es work., No alleged, 
among other things, ae testimony indicating the negligence 

of the defendant, that Proper safeguarde were not thyown 
around him te proteoct him, 4mong ether things he put 
his finger em the Question of a preper maak. Now,as te 
thet masks ‘! Shink he told ue he used it but ence, as 
I recall his testimony, and he found it was disagreecadle 
and he threw 1t aside and mever weed it after that, I do 
not think he was effersd the ok, dut saw 1t and took it, 
believing that 1t would de Becessary in his work., HNe told 
ue that the mask eut his faoce, or irritated his face, which 
Was one of the reasons why he discarded it, 

Another claim he makes is that he should 

Bave been warned of the character of the dust., Well, 
of course when you approach that elaim you have to ask 
yourselves whether the defendant knew of the dangerous 

character of the dust, 17 1% was dangereus. You have te 
also inmquire, among ether things, as to the eomduct of 
the Plaintiff himself, as & ressonadle and prudent mans, 
working em & J~b of the gltmtor he had. 

Bow, the defendant 'hn alleged, among other 
thinge, as I say, W way of defense, that they wers 
DOt Boglig wt. When ¥ 13- “ingye g refexr to the defendant 

Scapany. Thev allege thas . m firest place they d1d met 
kncw that thie dust wes dangerous, 4if 1t wa o dangerows, 
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and they bave produced experts who have told us that it 

wvas net dangerouws; and, in the second Place, they allegs 

that under all the ciroumstances oexisting, tbe plaintirf, 

in the exerecise of reasonsdle ears, should have been warned 

by the obvisus eonditiens and that he assumed the risk of 

bis employment. 

fhey allege be was guilty of eontridutory 

negligence., Perhaps, incident to that claim, you might 

find, among eotbher things, they base it upon testimony givea 

perbaps by himeoelf, that be used his mask but ence. 

You have to docide a great many questions 

of fact in this ease, and among other things, es I say, 

2you eoms to the question of whether or mot this dust vas 

dangerous, whether it was moxious when dreatbed into the 

lungs of & buman being. 

Vo have had axperts who testified on the 

Plaintiff's side as to the chemical amalysis made of 

samples submitted to the chemists, ¥These same samples 

are in evidence. A9 I understeed the testimony of the 

chemist, be told ws ameng other things that an analysis 

showed the compositien ef this preduct, and that was put 

{n focumsntary fora. written out W bhia in the mature 

vi @ report smd ot in evidenee. A _ A 
#a0 dofendant teok that seme mm whiech 

Tas put 18 evidence Wy the chemist, and questioning ocertain 
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.onuo.u from the Jobm Napkive Wniversity they ¢:24 g ue 
mt there was mo free silicate in this sample and un 
u there had deen this dust would Deve bsen ununu. 

a4 
ht in the absenee of free oulu-t._o“n was net ‘u.on_n. - 

Them you have beard Lot only the dattle ot-“ ) 
expert physieians dut the battle of expert Roentgenologists, 
On the ene hand you have testimony whiod you may find 
tends teo indicate the Plaintiff 1n shis ease had 
uu«iu. or pueumocooniesis, 

The testimony ef the plaintiff's X-ray men, 
Jou may find, tends to indicate that the lungs were subdject 

to this dust by the pathological findings, On the ether 
hand you bave the testimony given bWy the defendant's 
¥-TQy Wen, ene of whom is the Chief of the X-ray Stafrf of 

:oln Nopkine, te the offect that the plates offered in 
-—— evidence by the plaintife showed me nmiog as cld.-ol 

T . = - 
—— . —— - -—— i T 

| 4 m_pm-cut. and im addition to that the defendant 
;;o—;flnhul other plates in evidence takem at different 
times which they say tend to show that these conditions 
wore entirely adeent in this man's lungs. Of course, that 
19 yather an impertant point, but I do not mean that it 
19 more important than the finding eof whether or mot 
this preduct sanvisted of free eilicate, dut if these 
B-rays (o fufieate that this man‘e !.u}l were not affected, 
shat might have cemsideradle to do with Jour eventusl verdiot. 
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( is 

If, on the other band, it is feund that this man‘s lungs 

wveors met affected and that these X-rays did mot show it, 

gou may find that weakens any elinical finding by the 

dootors, decanse as I recall the testimony it was to the 

effect that thay were largely guided in the diagnosis eof 

these two diseases YWy the X-rays. ) 
Now, what was the duty? If the defendant 

was megligent why was he segligent and how was he Degligent 

and what duty 41d he ove to the plaintiff in this sase 

when he hired the plaintiff? The Courts of this state 

have held that under o ooatfut of employment it becomes 
the master's duty to take reasomable eare to provide 

a proper plase in which the servant may work, and te furnish 

suitable teols end instruments with which Be may work, 

te imspect and yopair the apparatus at reasonadles intervals 

and select and empley ofiomt workmen., It is alee 
accepted as law in this state that under the same centract, 

the servant assumes the risks ineident te his -’uy.mt. 
including such as arise fr'o- the megligence of a fellew 
servant engaged under the same master in commom employment, 

and assumes alsoe these plain and ebvious dangers which 

are apparent e eme of erdimary skill and wnderstanding. 
Bow, %o hat. back to our ancesters whe 

rers -pzdu as sallere or lumbderjacks or stesl workers 
s souple of bund:ved yeuse ago, if they had steel then, the 
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kind they have today--I think they were made into swords, 
pot into ylow shares--as I ®ay, it was perfectly ebvieuns 
te & lumdber mar when he @cospted an axe that he expected 
or knew of ths obvieus dangers ti+t were going to happen 
in its wae. When the sailer andertook to olimd a rigging 
in a gale and porhaps the lines were leose, he acoeptsd the 
dangers which were ebvious to Rim, 

Bow, in thie case you come then to what 

the defendant d1d with this obligation cast upon it. The 
Plaintiff claims that he was not given a safe place to work 
in, nor d1¢ he work under omditions which were safe. 
The plaintiff claime that be was noet furnished with proper 
apparatus so that he ecould have provented imbaling this dust, 
Of ecourse, that is met by testimony em the omx; side, 
and you may s8lse, of course, consider that if there were 
maske there, whetber enme or two, the plaintiff said he 
wore it enoce because of the irritation in wearing {t--1 may 
be wrong about that, but I think be said he wore it once. 

Bow, you may find that ¢ that were the 
¢ase and be 416 work under ecendigions which would have 

warned s reasonadly careful and prudent man that there 
wag danger by the ireitatioh, either through his nostrils 

“s g oo irT.tatien of this mask when he wore it, if you 
21u2 Lo wes Begligent or sesumed this riek, he cannot 
reoovar i fl'.i.l 6ass. The durden of preving assumption of 
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risk and centridutery megligenmce 1s upon the defendant. 

The burden of proving megligence en the part of the defendant 
ie upea the plaintiff. By durden of preof I 4o pet mean 

whenever one party ealls ene witness aud the ether ealls 

seven, that it 1s measured hy the n'mbder of witnesses, 

It is net measured by Quantity but by quality; 1t means a 
fair prependerance of oreditie evidence. 

There 1s eme mere fact I want to bring up ip 

ocomnectien with this eharge, and that 1o as to the 

8lleged megligemoe of the defendant. If the oomditionm, 

under which this man and other mem mow employed by the 

defendant werked, was such as $o indicate to @ reasonadly 
eareful and prudent empleyer that thers was peril; if there 
was & suggestien from the charmoter of the work under all 
the oircumstances that eoculd have besn carried to the mind 
of the reasonadly prudent and careful manm to indicate 

danger, you might find that the defendant, under the 

eonditions that existed, was guilty of Begligence. 

Now, the ether side of that pioture 1o 

oqually edviows, Onme Ban has taken the stand and testified 

be wvorked and did met uwse any mask and never had any 

difficulty. The defendant insists that there were met 
suy eiroumetances punh‘ which suggested danger or peril 
to the. . o=f i. Sae AWeenoe of that they insist Shey sanmot 
v sharesd =ila wegli ence. Now, what do I Sean W that 
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exactly? Well, iuhpo sems of you grow %P on a farm 
and perbaps seme of the farms were met quite as rofined as® thay are teday, ht;::, rc-b;r that you teok cars 
of wheat down to the osllar and you hed o very dusty jeb.- The modorn fam o0 you Imow, tn'oanuy bas a 9110 on 1¢ 
for the benefit of the sattie, One of the Jobs on o farm 
that eften takes Place 1t to send somecne up the sile 
to trim 1t down, and if that person 4o wise he wears a- 
vide drimmed hat and suffers, Now, I suppese a Ban 
night trim down this overy day for two Joars and breath up 
Some of that very finely out herdage to his detriment, 
If be had to werk at it stoadily for two or three wvoeks 
it might ecour ¢o bim, and on the other hand ¢ might 
Bot ecocour to him, 

If you find for the defendant in this v 
Sase your verdiet should be for the defendant, 3¢ you f1%4 for the Plaintifs and he 1o entitiec %o recover, thes 

Be would be entitled to Teoover compensation for the bod 11y injusry resulting frem the segligence of the defondant, 
¢t i » d o Ve wore 

e R o e T Ve v . $014 tha left this positien and took a Job with the Hudson OCounty Park Cemmission and that ke oocasionally attended dar 

=5 woull Be e.tiiled e damages whioh Jou 
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think would compensate him for his pain and suffering. 

He would be entitled to damages for thy effect of this 

injury or disease upon his health, that is as to whether it 

ies temporary or permanent. He would de entitled to recover 

for the pecuniary less bs bhas suffered by reason of his 

fnadility to continus in his pricr cocupation, in shert, 

that is the diminution in his wass earning adility, and 

that would de the limit of his recevery if you find he 

has made out a case and 1s entitled to recover anything. 

) I have somewhat ehortened this eharge, 

not that I eharge very lemgthy, But I have & number eof 

requeste here which cover seme of the law which I have bot 

covered myself, the requests being made by the plaintifs, 

. ®1l, It was the duty of the Heme Insulatiom 

€o., Ime., of 'ln Jersey, to exercise reasonabdle care that 
ths place in which it set William Lymeh to work and the 

system Qr mothod adopted by it for the dclfi ef the work 
should de reasonably safe for Villiam Iynch and free frem 

letent dangers known to it or discernidble by an ordinary 

prudent employer in like eirocumstances.® 

93, While you may sonsider customary methods 

in determining whether or mot the Nome Insulation Oo., Ime., 

*? New ;mq performed its duty to provide a safe plaee of 

work for -{12%ua yneh, *hat does Det constitute & eontrolling 

e, !;-t ‘e ls Jor you W W whoether, under the circumstances 
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20 
of the ease, the Provisiens made by the Home Insulation Co, 
Inc., of FNew Jersey were such &8 an empleyer of ordinsry 
prudence would have Bade for tie safety of his workmen,® 

Bo. 3 I will met sharge, as I have eovered 
that, 

®é. IL the Home Insilation €o,, Inc,, of 
New Jersey knew that the atmcsphere in and about the premises 

"where William Iynch was vorking was centaminated Wa 
dangerons dust, as is claimed, and it failed to eorrect 
the condition Wy resorting to some reasonadle safeguard, er 
1f suoh a eontamingted condition existed for such 8 length 
of time that @ reasonabdle test or inspection by the Home 
Insulation 00,y Inc., of Wew Jersey through its agents, 

"as vas 1ts duty, would have discovered it, then, whether 
it de actual; knowledge or implied knowledge, the éuty of the 

Home Insulatios Ge,, Inc., of New Jorsay to Villiam Iynech 
was to exercise Teasonadle care to keep the said dangerous 
Sust under such Proper contrel so that it would cause neo 
harm to the Plaintirr,e 

®S. It was the duty of the Home Insulation 
Couy Inr., of New Jorsey to instruot and warn William Iyneh 

a8 to the danger of the inhalation of the dust particles 
1f 1% knew or should have kmown of that danger as o reasonadly 
et emplever, o4 of which 1% kaow or should have known 

| "et #17120n "onct on. tgnorant,® 17 ne was, 
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The aixth I will mot charge as I have already 
sharged that, and the seventh I will met charge. 

8. In determining the question of assumption 
of risk, you are aleo to eensider that common experience 
doos mot Justify the oonelusieon that the average individual 
would know that the breathing of duety sir fs anything more 
than a temporary ineonvenience; and 4 Williem Lynoh as en 
average individual Justifiably Believed that, then he in me 

way assumed the risk of a permanent injury by working in 

the dusty atmosphers,® 

(e Jury retires.) 

MR, OOULY, I respectfully pray an exceptien 
8o that portion of your Eomor's charge in which 
Jour Honor charged the fourth request of the 

Plaintire, 

Exosption neted as ground of appeal, 

‘ ER. couL?, I Tespectfully pray an exceptien 
to that portion of the Court's charge in whioh 

the Court charged the jury that there might Ve 
& Tocovery in this case 1f the Jury feund the 

Plaintiff had estadlished by the greater woight 
»? the evidence that there was segligence and 
the fefendart failef to establish by tLe greater 
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weight of the evidence that there was assumpt ien 

of risk or eontributery negligence, on the ground 

that even though megligence existed, and 

contridbutory megligence and the assumption of risk 

were absent, there could do no'rocovory vhatever 

in this case unless the Jury found that the 

conditien whioh the plaiatiff eemplained of was 
preosent., 

Exception noted as ground of appeal. 
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FLAINTIFY'S EBQUESTS . CMARGE. 

1. It was the duty of the Nome Insulatiem C:. ias. 

of Bow Jersey, $o exereise reasonadle care that the place im 
which 4¢ set Villiam Iyneh te work and the system or methed 

adopted by it for the deing of the work shonld be reasonable 

Safo for William Iymoh and frec frem latent dangers knowm 

to 1% or discernidle bty an ordinary prudent employer im 

1ike eircumstances. CEAROED, 

' ' ::n.:: 1 g:z. 0.4n. Tol. Co. 

8. While you may eonsider eustemary methods in 

determining whether or mot the Home Insulatien Co. Ine. 

of Bow Jersey urtonu_ its Guty te provide a safe place of 

work for 'uu— Iynoi . that does not constitute a controle 

ling test, but 1t 18 for you to say whether, under the 

eireunstances of the case, the provicicns madd bty the Nome 

Insulatien Go. Ino. of Bew Jersey were such as an employer 

of oxdinary prudence would have made for the safety of his 

worknen. . s CHARGRD . 

Baird eo. ve Doyd, 41 .sm 'Jl) m (c.c.A. éth,) C Widlané :.n. v. Boll «803 (8th oir, 
. Toxas R, ”o v. Bohymer 189 U,8. “ (v.8. 0‘) 

3. It vas alec the duty of the Eome Insulatien Oo. 
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Inc, of Few Jeroay to make inspections and tests of ite 

machinery, appliances and Premises at proper intervals eo as 

to enadle it te maintain them in a reasonadle safe condition, 

DRNIND 

¥. Doutacher Lloyd Co. v. Ingelbregeten 
87 ¥, J. L. 400, 

gelles v, Delany, 80 N, J. L. 42, 

4. If the Home Insulation Co. Imc., of New Jersey 

knew that the atmosphere in and about the premises where 

Vvilliam Lynoh was working was eontaminated by a dangerous 

dust, as 19 elaimed, and it failed to eorrect the eonditioen 

by resorting to some reasonadle safeg.srd, or if such a 
contaminated condition existed for such & length of time that 

& reasonadble test or inspection by the Home Insulation Co. 

Ine. of Now Jersey through its agents, as was ite duty,would 

have discevered it, then, whether it De actual knowledge 

or implied kmowledge, the duty of the Nome Insulation 

Co, Ino. of New Jersey to William Iynch was to exercise 

reasonadle eare to keep the said dangerous dust under such 

proper eontrol oo un 1t would cause po harm to the plaintiff 

' " CHARGED 

o, T ewe wne Guly of 1. Home Insulatien Oo. 

T80, :: 4TM J85ciy se inetrues and warn Villiam Iyuneh » to 
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the danger of the imhalation of the dust particles if i knew 
°r should have kmown ef that danger as a reasonsbly prudent 

employer, and of which it kmew or should have known that 

Villiam Lyneh was ignorant. CHARGED , 

Ramsey v, Rariian Copper Worke, 78 N.J.L. 474, 

Ehodoveky v. ¥.J.Vorsted Spimming Co. 
76 ¥.J.1. 848 

Tulpem v, Cantor, 87 ¥.J. L, 213, 

The purpose of warning Villiam Lynch of the 

lnnnr'l of his work, is not merely to emadble him to work im 
safety, but to emadle him to detormine whether his ocontract 

of employment shorld be enlarged to imolude thp danger or 

whether it should de sbandoned. DENIED, 

Thompson v. United Laboratories, 108 ¥.B. 1042 (Mass.) 

6. The defendant alleges that the plaintires 

;l'l-l the risk of his employment. This 49 an afilmmative 
defense and the durden $0 estadlish such defense is on the 

Home Imsulation Co. Ine. of New Jorsey. DENIRD. 

Davie v. Orane,18 Ped. (84) 368 (8th Cir.) 

Kanewha R.R. v. Karee, 8390 U.8, 87. 

7. ST plaintiff, ¥illiem Iynoh, 4id not assum 

the risk of working in a duety atmesphere unless he thenm 

inew or sheuld have kmown the pathelegical effeot and ti: full 
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danger of the imhaletiem of $he duet particles with whien 
he olaime to have deen surrounded, ISFIRD, 

8. 1In detormining the Quostien of assumption of 
risk, you are alse to sonsider shat common oxperience does met 
Justify the n_noxuul that the average individual would knew 

that the breathing of dusty air ie anything msere than & Sempere 

ary inconvemienoe; and if William Iyuch as an average individeal 

Justifiably believed that, then he i ne way assumed the risk 

of a permamnent injury W workimg in the dusty stmosphere. 

GHARGED . 

Smith v. Internstiems! Nigh Speed Co. 
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