N | Pebrusry 14, 1935
SOME LEOISLATIVE AND LIGAL ASPECTS

In approaching the question of the Coapany's poliey in
regard to occupational di{sease legislation in Illinois 1!:10;, would
include asbestosis and stlicosis as conpensable disezses, it is
desirabls to point cut certsin differences between the background of
the problém in Illinois as contrasted with that in New Jerssy.

A few of these differences are as follows:

Q1) - The gonerally lower quality of the Bench, doth Federal and
8tate, in Illinois. The jury hazard is prodably equal inm ell
loesiities but I believe one is justified in holding the opinion
that the appellats jJudges in Illimois are prodadly om the average
less capadle professionslly than thoss encountered in states like
Rew Jersey snd Fev York,. 7This does not lose sight of the fact
that there are notadle exceptions to the rule. This condition
sdds to the difficulties of iryinz the cases in Illtnots, De-
cisions on points that have previcusly been the mubject :stter
of 1itigation and of so-called judicial deterainatiorn are in
such confliet that 1t iz fapossible to prediet with the normal
degres of certainty vhat the courts may hold the next time these
same points are brought to their attention,

In this conneetion it zhould be pointed ocut that the sults
which are pendling sgainst us are not suits at comnon lav dut for
the alleged violztion of a statutory duty by the Coapsny. This
duty is the one cutlined in Section ]} of the Occupational Diseases
Act which requires the eaployer to provide "reasonadle and
approvad devises, means or mwethods® for the prevention of certain
occupctional hagzards. Although the law has bdeen in effect over
twventy years it is still impossidle o know or determine zhat
are "ressonable and approved devices, seans or methods® apd within
the past few weeks a2 trial Judge has ruled the law unconstitutionsl
as violative of the "Due Process of Law" ¢lauses of the Fedural
and Btate Constitutions, His holding will soon be revieved by the
I1linois Supreze Court,

(2) - The Statute of Limitations on clainms under this Statuts is
two years dut only a short vhile sgo the Su Court of Illipeils
ruled that the Statute 414 not degin to run (in cases of injuries
such as silicoals which for many ysars may be latent in character)
until the claiasnt Jigscovered the existence of the injury or it
becaus reasonably apparent, The practical effect of this {3 thst
there is no Statute of Limitations. A somewhat similar holdirg
in ¥issouri hss resulted in one concern having scores of suits
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brought against 4t by perscas who left {its eaploy betzeen
twa:ty and thirty yesrs prior to the comnencement of the
asetions,.

(3) - In Illinots as defendants we have ne right 0 exanine
the plaintiff or to odtain X-rays &nd sust aecept at the
trial the reports of the plaintiff's own physician and the
I-rays subaitted for hiam, The darger s difficultles of
this situstion are rezdlly apparent particularly in view of
the faet that & skillful A-ray technician can 80 cperate the
sschine &s to produce a f{lxa disciosting sarkings vhich simm-
%::§e§;§r0313 where in fact the lung is perfaectly normal and

() - The Statute we sre alleged to have violated purports to
define a standard of care but this standard {3 so vague that
i1t is iznpossible to deteraine what should de done to fulfill
{t. The Statute refers to "reasonable sand approved devicas®
but there is no procedure set up for "approvzl® of the davices
used and the result is that the jury decides the question im
each Cese,

The forsgoing will explain why from the ocutset we have
favored properly drasn cecupatisnal disesse legislation in Illinols
firrespoctive of any local conditions xhich nmight exist at our Faukegan
plant, Nothing would be gained at that location by delsy szuch as we
hope to galn by delay in Kew Jersey and we have felt that our chances
with the worst typo of Industrial {ssion were far bdetter than the
treatzent we could expect froz the highest type of jury. Horeover,
with 38 new statute under shich to operate we conld play an active
part in deterzining the =manner in which it should be interpreted both
by the Comuissions and Courtse.

The Occupationsl Diseases Aet in Illinois has dDeen on the
statute books for more than twenty years, It i3 of the type which
purports to list certain specific oecupational &lseass hastards,
namsely, those ifnwolved in the handling of drass, sine or lead, in
any of its forms. At any rate, the foregoing 1s the interpretation
that wvas placed upon 1t until f::t Juns, Therstofore anyons reading
the Statute was arare of a jumbhle of words oecuring in the dody of
the Statuta vhich made no sense but the Judge in & case declded last
June {Burns vs. Industrisl Commission) read imto the Stztute an
additional wTord shich was {ntended to give nmaaning to thase meaning-
less words. Ths effect of his interpretation was to set up & nev
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esategory of cccupationsl diseaser. namely, liseases resulting rom
Pany »rocess of acrufacture or lebor in vhich polzopous chemicsla,
2ipersls or other substances sre used or handled by the ezployees in
haratul guantities or under haraful conditionst., This category
aprerently would ipclude the various forms of pneumonoconiosis since
i1t i3 ror the best scientific opinion that the injury from the {shala-
tion of dust 1is the result of & chemieal or toxic reaction rather

than & physicel resction. ™ hether chemical or physical in character,
the offect 18 "poisonous® vithin the legezl definition of 2 poison as
*any substonce vhich, shen tzken inte the livirg tisnsue, caunes
cessation of function®. After the Burns csse the insursnce carrviers
in Illinotis declared & 2tate of slara since no account hed been tasken
of such hazards in deterz=inirg the prentuss upcon occupational disease
policies. Some of thedfeniant saployers began to secure the dismissal
of new silicosis cazes on the grounds that the Industrial Commission,
and not the courts, hed jurisdiction end the already existirg confusi
becanes rore confounded, '

43 » consequence, the inmrance coapeanies began to threaten
the carcellation of policles &nd eventunal withirswal froa the State
unless the situstion were clarifled or remssdied dy further judicial
decision or by the enactment of rev legislation; the ezployers, while
willing to fish for advanteges in troubled waters, were practically
unanimously in favor eof legislation =shich would =apscificzlly cover
pneumonoccnioszls and at least limit their potential haszard within the
range of the more or less predictebdble. They sccordirgly decided thet
the time w3 rine for rroposing an entirely new Occupaticnal Iisesses
det and the Ililinols Ranufrcturers Associztion appointed an Occupation-
al Diszezszes Committee to draft legizlation for sudbaitting to the 1938
Begsion of the Illinois Legislature,

This Com=ittee &2 headed by ¥r, 0. E. ¥ount of American
Foundries snd ¥r. Heth; shose firs is repressnt us in the pending
lavsuits, has recently been zade a uenber of the ttee, Consider-
able work has already besn dons and a proposzed Bill bas been drafted,
The co-operstion of the insurance companies baz been onlisted and we
have their assurance that the employer's risk under the proposed Pill
{3 an insuradble ons. 1 great deal of research snd gkilliftul draftszan-
ship has besn expended upon the 311l znd it is generally satisfactory.
8ilicosis and asdestosis are specifically lis and properly defined,
Ashestosis 18 defined to mesn ¥a fibrotic condition of the lungs re-
rulting from the inhzlation of asdbestos dust suff{iclent Lo cause, and
causing, disability®, I have checked this definition with Dr, Laneze
snd he considers it satisfactory. (inother occupatioml disesase
is 1isted vhich may likewise affcet us, namely, “dermstosez or affections
of the skin resulting from exposure to polisonous apd irrttating chemi-
cals ® # # Jugt % # % yeggetsble and animal psrssites”.)

The proposed Bill contains what might de terzmed the seven
cardinal virtues of 2 fair and equitable eccupational dligsease act
covering pneumonoconiosis. These are the following:
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(1) 2 1iatinz 2nt definirny of the (iseases to “e covered
-— the so=-ctllad ¥sgheduled® type Of ict rother than
the Fall inclusive®.

(<) The 1liability to compensate for the scheduled diseases is
exclusive of all othar lilability.

{3) Provision 13 z=ade for determin:tion by medical exverts
of the sxistonse of the dissase and the disadility and
of the extext of the disability.

(4) A provision rocuirlrg & definite amount of emposure to
dust as a condition to ths right of coapensation for
pneumonoconiosis,

{5) 4 Statute of Limitations to safeguard industry against
stale claims,

(6) A provision for re-opening settlemsnts with the vievw of
either increasing or decreasing or eliminsting an award
as developnents subsequent to the intitial awerd msy indi-
cate are desiradle.

{7) & definite msxicmam limit on 11adility, both compensatory
and cedical,

Our mecaber on the Committee of the dsnufzcturers Associa-~
tion has been instructed to lend the fullest co~operation to the
Committes and tc other interests who desire ths prssage of the pro-
posed Bill; also, to inform us if any other members of ocur organiza-
tion can be of assistance in any =ay.

The proposed Bill has pot as y2t been presented and it s
rot public property. We have besn provided with & copy inasmuoch as
ve Live & representative on the Cozzittee dut 4t is 7 for the
confidential use of our own organizaztion. Tue Gommittee i3 now
endeavoring to sscure lLabor's approval of the propossd Bill, the
desire being that it bde finally presented tc the Legislaturs as meet-
ing the aprroval of thosa primarily interszted, namely, eaployers,
etployees and {naurance companles.

(c) T

Twunty-acven olains have to dete been placed iz the hands
of lawyers by forzer ezmployees at the Waukezan plant. il1l of these
easployess sllege injury resulting from our failure to provide safe
working conditions.

Twelve suits have been sterted, Of the resaining fifteen

Vandiver Brown's Memorandum on the lllinois Dust Situation: Legislative and Legal Aspects (1935) Published by AsbestosClaims.Law
ACL Doc 11961 - Page 4 of 7 asbestosclaims.law/library/11961/4


https://asbestosclaims.law/library/11961/4

~5=

twelve will probadbly be eomusnced in the near future, 1 do not

tnox why sults have not beer comnenced 1in the csse of the ether

three ipszauch a3 the clains were origlrally msade zore than six
months &go. In each of these three cases the claimant {s represented
by Bol inmirews who 1= the rost notoricus member of the occupational
4isesse °ring® in Illinots and it mey De that they have deen lost in
nis f1les which ars reputed to contaln hundreds of similer casss,

A11 of the tvelve =suilts were siartad in State ecurts,
Ten have been transferred to the Pederal Court on the ground of
diversity of e{tizenship, Iz the ccse of two (Dean Slxom tnd Yogl)
the claimsntts attorpey recuced his sddexnum to £2,959.59 and thersdy
defested our uotion Tor trenafer to the Federal Court.

0f the twelve clzisms brought »ithin ths past tro veeks
which have not yet been made the subject of litigation, eight are
sponsored by the ssae attorney sho reprosonts Eixon snéd Vogl end it
1s, therefore, a fairly safe assuaaption thst they *ill likswise de
kept im the “tate courts. The otaer four of this most recent dogen
are represented dy menbers of ths ring =ho have heretofore been
closely ussoclatsd with the attorney who has such z decided preference
for tae State courts and therc 1s the possibility that they likewlse
share this preferance.

t #11l be more than o yesr before the earlliest of the
cases pendirg in the Federal Court can be reschede On the other hsnd,
the Kixon 3nd Vogl cases are 1lzely toc come up for trisl in the State
Court before the Summer adjourmcnte.

About s year ago when we first retained lr. Heth to repre-
sent us in these casos he wes {n the procsss of settling his ona
bundredth siilcosis case, At that time £t was his opinion that settle-
ment was the only solution for the employer; fthat 2 wsuit was hope-
less. He cited the fact that thers was no Saseé where an exployer had
won a decision =ad that verdicts had ranged Betwreun 110,000 and %3o£
igainst thls he cited ths faat that the ore hunired cases he had settled
had aversged about 31,070 sach, The developments of the past year have
ssde ¥r., Heth much lesg certaln that settlesent is the desirable courss
to pursue, The chief ressons for this change of attlitude are {1) the
fact that the juldzes are nos fully alive to the racketerring aspects
of the situation and to ths well-nigh i{ntolarable situstion that has
deen ereatod for cmployers, and (2) the incressirgly chaotie conditiom
of the Statutes involved apd the strong llikelihsod that before very
long the courts »ill daalsre tbe Gocupational Uisesses Act, or st any
rate Ssction 1 thereof, unconstitutionsl.

If this Aet or Seetion 1 under whiek all. of cur cases are
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brought should de declsred unconstitutional the result would de

that the claimants vould then have only an action at comzon law

z& gt?st cases thelr claims would de barred by the Statute of
Olife

Rr. Beth adopts wvhat I eonsider s very reasonable attitude
that we should not at this time detersine upon a genersl policy as
regards settling or fighting the csses decause of the unpredictabdle
character of possidle future developments, He 13, however, inelined
to 1litigete the Nixon and Vogl cases which will probadly coxe on for
tridl in the Btate Courts in the very noar future and where the totsl
amount that could darecovered is less than £3,000. He is of the
opinion that Section 1 of the Occupational Disesses ict is uncomsti-
tutionsl and he thinks be has a fairly good chance of having it so
held, 43 = matter of fact, &2 Trial Judge in the case of Boshuiszen v.
Thoapson & Taylor Co. has quite recently held Seetion 1 to be ancon-
stitutional on the grounds that it s so vague, indefinits and un-
certsin that an exployer may not reasonably know whether he i3 engsged
fin a wvork or process within its provistions or what {llnesses or disezses
are pesculiar to the vork carried on; that he may not reasorabdly know
fros the srovisions of said Seection 1 what the requirez:nts of satd
Statnte are, and that it provides no sufficiently definite standard
for knowledge of the requirements, mmxsc that he may kmov when he has
conplied with the Btatute®, In view of the fact that & constitutional
question is involved, appeal has been taken directly to the Suprems
Court without the necessity of an apresl to the interasdiste Appellate
Court and there is the possibility that a prompt decision on the point

may de forthcoming. ;

Xr. Heth alzo delieves that we might make a very good case
for proving that =e¢ had used “reasonable snd approved devices, means
or nathods?, {f a rul could be odtained that the providing of devices,
zeans or methods as g and efficient as those provided by other in-
dustrics engaged {n like procssses of samfscture coanstituted a fulfil.
sent of the requireasents of the Statute, He 13 inclinsd to eaphasize
this aspect of the case vhich he designates as tho "erngipeerirg® aspects
rather than the zedical sspects and 1f we go to trisl would recomzend
that our greatest efforts be directed along those lines, He feels that
the plaintiff could produce little or no svidence to rebut our witnesses
whereas in the case of medical testimony we could 1mport expensive
expert vitneasses by the dozen and the Jury would still decide the gues-
tion of fact imvolved upon the basis of ths testimcny of the Ygnorant
or dishonest medical expert prdngad; (of which 50 many are availadle
in Chicagod produced by the plaintiff. ]

I agree with Nr, Heth's analysis of the situation and believe
the ¥izon and Vogl cases should be tried unless, of course, a decree
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of unconstitutionality or come other unforeseen development takes
place in the mesntime which renders it either unnecessary to try

them or ilapnssidble to hope for a successful cutcome. The effect

of a successful outcome would be most beneficial., Zven z verdict
ageinst us could not involve a judgment in excess of §3,000. Since
the eaployeets half of the amount Tecovered must besr the full

burden of the expenses of the trial, the amount he actually obtained,
even in the event of a verdict 4in his fevor, might e so smell as to
cast a damper upon the hopas of other metual or potential elaimants.
Bor do I think that a verdict szainst us would result in our having
to pay more to effect settlements of the ressining cislus in the svent
we should decide to do so. It should de borne im sind that in most
eases, and I bellieve in the case of all the claine pendinz sgainst us,
ths attorneys representing the plaintiffs are not of & very high Pro-
fessional type. Thelr interest in their client's welfare may be
regarded as negligibvle. They are not looking for a fight, Wat they
want and in alsost every case what they will take, no satter how actual
the distress or disability, is & settlezent which vill assure theiyr
obtaining $500 to $1,000 as their share.

In concluding, T wish to refer to the six instances in
vhich we have been able %c obtain X~ray films. In ezch and every one
of these six cases the verdict of the best qualified experts in the
Orited OGtates wes that there was no evidence of silicosis, asbestosis
or sny other fora of pneumonoconiosis., This I believe is fuirly good
evidence (if there is sry need of such evidence) that the claims being
brought sgzinst us are not bhonpa snd that we are victims of the
recket. The bsckground and reputation of the attorneys representing
our claimsnts likewise warrant this comeolusion.

Tvo of the plaintiffs 1n pending cases have dled since the
conmmencezent of their actions. One of these 13 & negro nsxed Johnson
sho {s represented by Bol Andrews, Ve saw his X-ray before his death
and {t indicated no eviderce of pneumonoconiosis. Every expert who
exaained 1t 414 find evicdence of hesrt disease and it wvas from this
thet he dled. The other death cass is that of Luils Perez who died last
month of tuberculosis. In this ceze it looks like we have won &
tachnicel victory since appsrently he was not legelly married to the
woman with whom he wes living and, beirg likewiss childless, his claim
does not survive his ceath,
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