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UNITED STATES CF ALERICA
NORTEERN DISTRICT OF ILLINCIS
EASTZRN DIVISION

IN THE DISTRICT COUBT OF THE UNITED STATES

JACK COLEMAN
vs.

JOHNS-UANVILLE CORPORATION,
& corporation.

NORTHERN DISTRICT OF ILLINOIB

EASTERN DIVISION

No. 43634

ANSYER OF JORNS-LANVILLE CORPORLTION,
A CORPORATION

JOHENS~KANVILLE CCFPCRATION, a corporation, by Heth &

Lister, its attorneys, answering the complaint of the plsi ntiff

in thie action:

1. Denies that on the dotes and occasions in plain-

tiff's complaint set forth, defencant did busiress in Waukegan,

Lake County, Illinois, or owned or operated the factory, mill,

or establishment zlleged, or that plegintiff was employed by

or worked for defendunt.

5

2, Denies that nsny fumes, gasces, or dusts arose

from any work done or procees operated by plaintiff, or that

plaintiff was exposed to the inhalation of any fumes, gases,

or dusts,

3. Denies that defendant knew, or should have

Xnowm, that the inhalztion of any duste, fumes, or gases to

<xhich plaintiff is alleged <o have been exposed was apl to
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or did produce illness or disezse o the plaintiff .of which

the plaintiff now comwplains, or that any such illness or
diseaee is, or was, opeculiar to the work or operationse
carried on or used in said business, or that any such work
or operation seubjected plaintif? to dangers of illnaaa.or

disease incident to such work or procees to which employees

were, or are, not crdinarily exposed in other lines of em-

ployment,

4, Denies that the plaintiff was caused to or
did, during the time in the plaintiffls complaint alleged,
or any other time, necesssrily, or otherwise, inhale large
quantities of asbestos dust, cement dust, or other dusts
through bis nose, mouth, or otherwise, or that any such
dusts became lodged in plaintiff's théoat or lunge, or caused
any illness or disease in plaintiff, and further denies that
plaintiff was in the exercise of due care and caution for

bis own personal health and safety.

5. Denies thrt plaintiff wes exposed to various
‘fumes, gases, or dusts of dangerous character, or thet any
guch exposure could or would result in any illnese Br 'ﬂ

digease.

6. Denies thut pleintiff has contracted pneumo-
coniosis, or that as a result of any occupational disease
or other illness arising out of his work, plaintiff has
dost weight, or has been incapacitated or weakened so that
e cannot perform any work Ior ~hich he is fitted or that
Plaintiff has suffered mental or physical pain or anguish,

or will continuc to suffer such, for any length of time,
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or did produce illness or disease to the plaintiff .of which
the plaintiff now complains, or that any such illness or
disease is, or wasr, peculiar to the work or operations
carried on or used in said business, or that any such.work

or operation subjected plaintif?{ to dangers of illness or

- disease incident to such work or procees to which employees

were, or are, not ordinarily expoeed in other lines of em-

ployment.

4, Denies that the plaintiff was caused to or
did, during the time in the plaintiffls complaint alleged,
Or any other time, necessarily, or otherwiee, inhasle large
quantities of asbestos dust, cemernt dust, or other dusts
through his nose, mouth, or otherwise, or that any such
dusts became lodged in plaintiff's théoat or lungs, or caused
any illness or disease im plaintiff, and further denies that
plaintiff was in the exercise of due care &nd caution for

bis own personal health and safety.

5. Denies thrt plaintiff wee exposed to various ' 112;
'fumes, gases, or dusts of dangerous character, or thet any '
such exposure could or would result in any illness Er

disease,

6. Denies that pleintiff has contracted pneumo-
coniosls, or that as a result of any occupational diseass
or other illness arising out of his work, plaintiff has
dost weight, or has been incapacitated or weakened so that
Xde cannot perform any work for ~hich he is fitted or that
Plaintiff has suffered nental or physical pain or angulsh,

=T -will continuc to suffer such, for any length of time,

CRMC-Motley1000-Subj-004631
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or that plaintiff hes become liable for, or expended, any

sums of money in and about endeavoring to be cured, or bas been
kept from his usual occupation, or lost pecuniary gains which ;
he migh? bhave made bad he been employed, by reason of any euch

occupational disease or illnese arising out of his employment.

7. Denies that defendant wilfully falled to pro-"
vide reasonable or approved devices, methods, or means for
the prevention of occupationel disease incident to.auch en-
ployment; denies that there were in and about said factory,
no proper suction fans or other apparatus provided for collec-
ting fumes, gases, or duzts in the room in said factory where
plaintiff was employed, or that defendant failed to provide
maskes or respirators, or other apparatus to be used or worn .
by the plaintiff to prctect him from inhzling any fumes,

gases, or dusts in the air,

'8, Deniee that defendant negligently failed to
.remove, B0 far as practicable, by either ventilation or
exhaust devices, any injurious fumes, gases, or dusts in

the room in which plainiiff worked, contrary to statute,

9. Denies that it negligently ceused or permitted

‘premiaes to be eo swept as to raiese dust contrary to stztute,

10. Denies that plaintiff sustained damage in
the sum of Fifty Thousznd ($50,000) Dollarc, or any sum

whatsoever,

st
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FIRST AF-IRYATIVE DEFEMNSE

1l. That there is ond was, during all of the time
in pleintiff's complaint alleged, in full force and effect,
a certain statutory provision, namely, YAn Act to Promote
Public Health by Protecting Certain Employeec in this Btate ;
from the Dangers of Occupational Diseases, and providing
for the enforcement thereof." (Callaghan'e Illinois Btatutes
dnnotated, Chapter 48, paragraphs 185-200) in Beotion 2 of
which certain claeses of industries were listed, viz:

(1) Employers engaged in carrying om eny

process of manufacture or labor in which sugar of
lead, white lead, lead chromate, litharge, red
lead, arsenate of lead or paris green cre employed,
used or handled,

(2) Employers engaged in the manufacture of
brase or the smelting of lecad or zinc,

(3) Employers engoged in any process of manu-
facture in which poisoncus chemicals, minerals, or -
other substances are used or handled by the employees
therein in hermful quantities or under barmful condi-

‘ tions,
and that in and by Section 15, subdivision B-l of said Act
it i1s provided that no common law or statutory right to
recover damagee for injury or death exists in favor‘of any
employee by reason of an occupationel disease arising out
of or in the course of his employment in one or more of the

occupatione referred to in Section 2 of said Act.

12, Thet 1f, as alleged in plaintiffi!s complaint,
the verious subsetances allezed to have been handled by

plaintiff gave off verious fumes, geces, and dusts in harm-
ful quantities, and which were inhzled by plaintiff and caused

$he i1llnesees and disease claimed by plaintiff, then it appears

b,

CRMC-Motley1000-Subj-004633

Published by AsbestosClaims.Law

Waukegan Workers' Suits Against Johns-Manville in lllinois (1934), Coleman case papers
asbestosclaims.law/library/12027/5

ACL Doc 12027 - Page 5 of 41


https://asbestosclaims.law/library/12027/5

that plaintiff sues for disability due to disease incurred in
a process of monufacture or labor in which poisonous chemicals,
minerals, or othker substonces are used or handled by the em-
ployees therein in harmful guantities or under harmful condi-
tions, and that no common law or statutory right of action
accrues to the plaintiff by reasem of the injuries in plain-

MY

‘t1ff's complaint alleged.

SECOND AFFIRMATIVE DEFEMSE - ‘- ..

13. That there is and was, during all of the time in
plaintiff's complaint zlleged, in full force and ef}ect, a cer-
tain statutory provision, namely, "An Act to Promote Public
Heglth by Protecting Certain Employees in this gtate'trom the
Danger of Occupational Diceases, and providing for tbe enforce-
ment thereof," (Calla;han's Illiqois Statutes annotated, Chapter-
48, paragraphs 185-200) in Section 2 of which cerﬁain classes of

industries were listed, viz: i _—_— : .i_ .

(1) Employers engaged in carrying on any pro— .
cess of manufacture or labor in which sugar of lead,
white lead, lead chromate, litherge, red lead, arse-
nate of lead or paris green are employed, used, or
handled, :

(2) Employere engsged in the manufacture of
brass or the smeltirng of lead or zinc,

(3) Ewmployers engzged in any procese of manu-
facture in which poisonous chemicals, minerals, or
other substances are used or handled by the employees
therein in harmful quantities or under harmful condi-
tions, .

.and that in and by Section 15, subdivision B-% of said Act it }
48 provided that no common law or statutory right to recover

damages for injury or death exists in favor of any employee

5.
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”

by reason of an occupationul disease grising out of or in the

course of his employment in

referred to in Section 2 of

14, That in srid
Illinois, wherein plaintiff

there was used in the wonufacturing procecses carried on '

one or more of the occupations

s.id Act.

factory, located at Waukegan,

is alleged to have been employed,

therein, certain substances named in ezid Section 2 of said

Odcupatgdnal Disease Act, viz: lead chromate and lithargse,

wherefore plaintiff's employer was engaged in processes of

manufacture in which lead chromate and litharge were employed,

used, and handled, and no common law or etatutory right of

action exists in favor of the pleintiff herein for the occu-

pational disease alleged to have been contractéd'by the

pla ntiff,

THIRD AFFIRMATIVE DEFENSE

! 15. That Section 1 of said “Act to Promote Public

Health by Protecting Certain Employeee in this Btate from

the Dangérs of Occupational Diseases, and ﬁroviding for the
enforcement thereof," (Par. 185, Chapter 48, Callaghanis Illi-

nois Btatutes Anrotated) is in violation of the Fourteenth

Amendment to the Constitution of the United States, and Section

2 of Article II and Article III of the Constitution of the

State of Illinois, in that

(A) Suid Section is so vague, indefinite, and
uncertain thut an exmuloyer may not reasonably know
whether he 1s enga_ed in 2 woTk or process within

) its provigcions, or what illnescec or diseases are

- " peculiar to thc work carried on and to which em-

o ployees are not ordinarily exposed in other lines of
employment; thLit no standard of approval 1s provided
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g0 theat un euploycr way know with reasonable cer-
tainty what are approved devices, means, or methods,
or what 315 necesszry to ve done to avoid the criminal
and civil penalties prcvided; thut said section places
obligations on an euwploycr in teris eo vague- that men
of common intelligence must necessarily guess at its
meaning and differ as to its application; :

(B) S5aid Section is an unlawful delegation
of legislative power by the legislature of Illinois
to the jury impanelled, or the Court sitting without
& jury, for the purpose of trying any case under
sed Beotion, to determine, ex post facto, the obli- .
- gations of an employer under said Act, and whetbher
hig attempted compliance therewith will be .approved.

1
e

JOHNS-LANVILLE CORPORATION,

a corporation, p

BY %: g@
Its Attorne o .
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STATE OF ILLINOIS }“
County of Cook )

PLEAS, before the Honorable...... 72 4
one of the Judges of the Superior Court of Cook Coumy, in the State of Illinois, holding a branch
Court of said Court, at a regular term of said Superior Court of Cook County, begun and holden

at the Courp House, in the City of Chicago, in said County, and State, on the first Monday, being
4
the. ..._.Am — in the year of our

Lord, one thousand nine hundred and-._u.?........

day of...

2. 7 A Fdc I, and of the Independence
of the United States of America, the one hundred and )/ "A;
Present :~The Hononble.% Mf_ j MM

Judge of the Superior Court of Cook Couaty.

THOMAS ]J. COURTNEY, State’s Attorney.
WILLIAM D. MEYERING, Sheriff of Cook County.

Attest: FRANK V. ZINTAK, Clerk.
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e, Id Dis SUPET0K COURT OF QOOK QOUNTY

JACK OQLEMAN
Sy

JO!ﬂiD—-ﬂ‘\WILLn CORFCR.TIN0N,

& oorpuzation.
' . W B

o Vem oo

No. 34U 10%22
JURY DLMANDED Limt #6 P.7.
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The pluintifr, JLTK COLILAN, complains of the
defondant, JOLHI WAWVILL ! CORIFORATIN, o corperation, and
BAYSI .. Ca

1, “hat on or obout the 1lhth of ;uri;b,‘x D,

‘ ' 193’4; the defendunt, Jv 4. LLSTILLE GO u"il.TIOH vas »
dul)r“o;'gu.nizod d authorised Sorpwrition, doing business
in the Btate of Illlnols, Couniy of Lake, and City ef
duukegan, at “hioh time wnd pleca, 4t ownsd, operated, and
naintained u fuotory, uill, or ea.blivhrent £ox the pur.ose
of unuﬁotuxm;; usvesios in ite veotous forng, .

it

“* "2, That the said d: fendant, in tts fabtory,
ow'nod and opamtod ourtain depurtuents in whiach tmkl

nre load.cd with au.sestos coment, und whore bngl ox asbestos
cement wore weiphod, end durin;; these prooenau a groat dcal
of dust frow ausbuatos, ocaunt, and other ingrediente, wers
caused to and did impragnute the air in suld promises in
such groaut quantiiics as to bo greuatly deletoriouns to the
health of human Loings.

eeee 2RULN: L8 Dulie Duleutpy,,, HCA0VET HEys=Y
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3. ‘“het on the aforesaid duy und at the time
and place aforesaid and 2or u numbzr of years x:rtox thereto,
he was 1n the euploy of sald defendant, and mxted ‘.ll a
1abor.x, loadinl, trucks with 100 pound bagl oi’ osoutou
onont, weighing open Liges of zabeatod oament, nx:l doing Y,
gencnl work, durin;; -Lieh tiuc, ae oo oxpused and sub-
Jeoted to0 & groat Jusl of the Lorcscid duata oiroul&ting
4n end sbout o sald Jdopartuunis.

%, Thzt 4a %he carzyin: on of tha ad.d business
by ‘the d;fond.mt as the game .ax bein; done a.nd for many
ﬁ'&n ‘prioz therets hd beea conductied, the d:fendunt
kne¥ tnd by the oxéroise of due omr: ond osution should
Have tnoim thit the same sos ent to .ad did prodhna the
iilnus and dissise in ths plaintifs of whieh ihe plain-
tift now complzing, wiich illnsss «nd diosase {s pocunur .
to swoh work nmd procoss used in vhe o.xn-ying on of said ‘
buliuu, to which onmployess we. o and ax not ordimnly :

exx;caud in other liien of e .luyuini.
o

2F 4 - 5. 7bat the pluintiff Jew ecused to spd did, dur-

ing the period olorcauld, nessusarily broctlke im large
quuatitive of aso.sbos Jdust, ceuent dust, and othexr dusta
§h2ough Lis nocs and acuth, and suid dusts bevsas lodged
4173 hip thro:t and lwizs, Ouusing the 1llueguss hore com—
pladned of, wirlu &z, the delntifi, wis in the exarclise
Qf dug care und ouution for Liie own poraonnl health and
safoty,

6. Thut 4ho .luintiff woo in entire ignoranss of

the dangorous C..r.ci: ©f tu: various dusts to which ho w28
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IS 355} NIVENU

to provide macks oy Trsnttt tosT o ~ANst woraTatus to bo
used 02 worn by oail 1 i.wdfY -thien wweidd effsotively pro-
vant hizx froz inh:lin; the sl daste czused te imprugnate
and float 4in the alr i ot about sidd  r3alses as provided
Oy the paid wsitatul:, . wazab wowld Lt catively p:.:.venf tue

plaintiff frow comt . uctiv: ih. dds.itus Larein ocomplained of.

~(b) negllentl; railcd to rozove a8 fur ag pruo-

ticable, by either vﬁaratil;mtizu_- or <xi:uxt doviocea, the afore-
sald injurious duets fro the Ziud 203 inm which the laintifs
workod, ocontrar, tu sewiloa 1290 wn 9% souosralng tha hoaltih
and sufety of ourloyeas in vuctouisd, mercantilo ostablichznants,
wills, and woilkcho.s .a e Ltnic of Illiasia,

(o) umocii;atly ooty znd etmittad the procises
to bo swept 80 o 0 vaiss ~oLiutse wst, caasrnd dust, und
othexr duats, controry to of<ion 135 92 wn Act conocoruing the
heelth end sziety vi zamluyeea in fiotorivs, mercantile eutab-
lishosnates, m:ills, 2nd wooiiasovs.

JAlaintdis ok judsment Loz 1%y Thousand Dollars
( $50,000,00).,

vLALYTIFS,

'

Y
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1, exposed and to thi spouiilc puluivw ol the divesse ¢r disousus

. ok would or coudil repult fxouw the inhnlation of the dor;—

. sald duntg, wd vuo ucver, st any tiue, .Snformed LYy any agent

..0f the dsfendint of viw fiot thut puoh dangey ddd. oF cowld
possinly exist, : . /

L

7. That at und during thu uforssald time and place,
the defendunt did ou¢ or other o the following uets, thf.\re-
. by ocsusing the plaintizy to ocontraot end lMG\‘b{h the
. opoupational digoas: known as prnounoconiosis, #s a Tesult
. whezeof, he hus loat considerable weight; ha hag been in-
..apacitatad and weakenod 80 that he oannot perfoms any work
- .for whigch he 4s fitted; thut he has pufieivd great mental
and phyoioal puin end :.'..'xguinh.r.nd will coatipus g $o I\l‘ft;
. Loz the Test of his life; thuet he Lis booome liable fox and
. expanded lazgo suas of zonsy ia and about endeavoxing $o ’
oure himself of his {llnesa os afor:ssid; he has basn prevented
: and hindered from attonuing to his usuwl occupation and
business whereby be hus lost divers grezt gains apnd profits
. And will aontinus to losc divers grozt galns and profits,

(c) «ilzwily zualad to .rovide roasonable and
approved dgvices, .rrtlods, or ucenc for ths prevention of
said dissusvu, contrzr; to thc provisicus of Seotieon I of an
Act entitlsd: ¥ind sct 4o .omwie the sablic Health by
Protooting Oexrtuin <udoye=s in tulz Ytute from the Dongers
of Oocuputionul Muouz.z, wad nroviiing for tho enforosmeat
thereof, in this thit i wo ver:, in ond about tho ssid pre-
miees, no wroper suction fins or utlur cpparatus provided for
oolleoting tha injuricuc dusts in tha aiy in wund around the
sald premises whors _d.uiatiis worked; thut the defendmt failoed
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.. eesemsctie s cwerm merciasmcmse: o mme vee we ) § 3%
......... JACK . COLENAN ——- -
........................... ;
Plainoff
. P NOccrcccccaccaccaae
_____ JOHNS8 MANVILLE CORPORATION, .
A corporation. . : .
Defendant

- To the above named defendant: -
You are hereby summoned to answer the complint in the above entitled cause.

Take notice that you mus file your answer or otherwise mak ﬁ'}’ ppearance in said court held in the
courthouse in the City of Chicago, Illinois, on or before the first Zoextaxi} Monday in the month ofcecaeo-o

Avguat 1934, provided this wnt shall be served upon you not less than 20 days prior
to nid date.

If this writ shall be served upon you less than 29 days before ujgid““l: you will file your answer or
. otherwise make your appearance in said court on or before the chzdu(ugiud Monday in the month of

September 19.34%.

If you do not sppear according to the command of this writ, plaintiff may take judgment against you
by default.

This oust be d, in p or by mail, by the oficer or other persoa to whom it was
given for service, with indersement thereon of service and fees, if any, not later than § days after service
thereof and in no event later than the date Grst above oamed

Witness, FRANK V. ZINTAK, the clesk of said court, and the
seal thereof, at Chucago, Illwois, this....In) 16.1934 ...

(copy seal of day of 19ecne
Court )

Plaintiff's Attorney (or Plaintifl, if he be not Clesk
represented by Arttorney)

................................................................

Andover HB3N&=3

=, - e cira 2. 2 =2
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JACK . COLEMAN

ACTION

vs.

QU S...MANYILLE...QO.IL.‘QIL’.\.II.-?:IX.....!.\...QQ?:.I:.- ...... -
343 30422

PARATIAN. ' ,

¥e hereby enter the apecial apnearance of JOHNS MARVILLE COR.ORATION,
........................... mnsedwr...f.Caroition,. and onrselves.us.its..

- attorneys for the sole purpose of lLiving the above entitled czuse
transfexrred and-remored from the Suporior Court of Cook County to

the United Btates DIsEE et Court 167 the NoFtbern Diatriot of
Illinols, Eastern Division.
Defraxlanex xx 1 toxeh x 2 bacee veaxifl ock socae. (%L/ £ /“i"&"

Attorney Sor. JOHNS MANVILLZ. CORQBATIO!

Chicago, Ml.veunnr, ADENEB.....ooereeeeereeeee 19 38 N

PR Y < B> T IR . R 14 0< r‘ r;"193 ‘/
day of Ly x4 SRR .
& < N /"VK&VC
vias 1 -
r
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do;0898 und peys th.t o 18 un employss of the law fimm
0f Heth & Listur, stioruoys Jfor Johns-funville Gorporation,
& corporstion, Jdeiundunt in tuc “Love eatitled cause} that
she onused a 0.,y of the wovve €nd forogoing notice, to-

other with & couy os .otition snd Loud, tQ ba sperved unon

e folloaing

by cu;ociting a copy tiersof in the United

9tutos Uzll, in the .atl chut: in the Cns Lutalle bullding,
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STATS OF ILLIGUI.

!
) ss.
1

COUNTY OIF C O O i

I3 Tile SUPEIIOR COURT OF GOQK CQUUTY

JACK "COLEMAN ,
. ayg- Ho. 348 10422 .,

JOHNS-MANVILLE COR:ORATICH, ; BANICUE

& corporation

AN .. - 1
P . e -

EELLITION

The petition of JOHNS-UANVILLE CORPQRATION, a
QeI Zation, defendant in the above entitled qayse, Tespect-
"fWlly Tepresents unto the Oourt: or o

" . .
- o ™

) 1. That the above entltled asult 1- brou@:t by
‘il‘:.o iﬁiaintur, Jalk CULZEAL, to rocover of tho detendant
n&ned therein the sua or rifty Thousand ( 850 ooo) Dollars
{or.a.lle(,ad injuries in the natura of an oocupational 111-
ne;luo; diseape to the zlaintiff, aud ias vhelly of a oivil
nature; that tho matter and amount in dispute in said suit
o0xgoeds, exolusive or iatcrest aha oosta', the guz of Three
Thousand (¢3,000) Dollars, all of which will moye fully
aRpear by the coaplaint filed in said sult, whigh §s hereby
TefoxTed to and make a pert hercol; that thexs 4s acon-
tToversy in said suit which 18 wholly between citdizens of
@iffevant stutes; that the defendant JOHNS-UANVILLE CORPORA- ..
TION, & corporztion, is a foreciga corporation, and was, at IR
the time of’ the voamtncement of said euit,‘ and still .1- a

oorporatioan uuly toraesd, crsatcd, znd organized under and
’ »

CRMC-Motley1000-Subj-004653
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DIt RHAN

A TN O S

OY ViZtue 01 liim 2 . U cwe. - . vv wa Jdut dosk, -nd Wos then

and 8till iy o citi.ce 9O Llu Gloee of wev York; that JACK
COLEMY, plaiutill, ois, . the tins of the commenoement of

this suit, and etill 13, @« citizon und resident of the State

02 Illinois. R ’

-2, Yhat at the tlae within which the said dafendant
in :Qqnl.red, by the laws of the otats of 111inqis aad the rules
and pragtica of this Court tv answer ox plead in said suit hac
Dot yat expizad. e

"3, Th:t the defsadant aukes and files herevith s
bond in tho sus of FIV- LUNDA:D (i505) DOLLARS iitn good and
sufficient surzty for ite entsring in the Dutztot Gourt of
the Dnited Btates for the lorthsrn Distrio$ of Illinots, - .
Eastern Divigion, within thirty days from the ‘date of 111~ "
ing of this petition, a ocrtified copy of the reoord in this
sult and for paying all costs thet aay be avarded by sald
Distrigt Court 1f it shall hold thatthis silt was wrong-
Zu.ni or improperly removad thorsto,

WUBZFORZ, dofendant, JU!iHS-mVILL.E"OO.H.POIH'I'IOH,
& corporation, pruys that this Court prods:4 ao further
hezrein exoept to make cn order ¢f removal as required by law
and to acoept the bond pr:sented her:with and Adizect & trane-
oript' of the reoord herzin to de mude for suld Distriet Court
0f the United Ststze for the ilortliern Distriot of Illinois,
Eagtermn Diviaion,'aa provided by law,

JUliNS=SAAVILLE OORPORATICN
u cor,aorutiol}.

: i 0 -7
4 . Jdy, Wi . . '//(_LV! g

CRMC-Motley1000-Subj-004654
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SETATL OF ILLiNui.

du.
QOUNTY OF C U U « )

JOHW J, FLY:!, being firct duly sworn, on oath

1 deposes and says that le is 2 wember of the firm of -Heth &

Lister and one of the attorneys of record of and tof th; /.
dsfendant, JOHJU-uAUVILLZ CORPORATION, a coxporation, in -

the above entitled cause, the petitioner named in the ' o

foregoing petition; that he has read the same and belicves -

the same to be truc; and ziflant further says that said

' petitionsr {e abcent from and is & non-resident of the

Oounty of Cook, State of Illinois, in which siid puit is

brought, and thet thert are no officers of defendant within
the State of Illinois to muke this verification, and that
affiant makes this afiidavit for the reason that the defendant .
and 1ts offiocers ar:c avsent from and non-residents of the

County of Cook, Staie ol Illinois, in vhiah said sult is

brought,

Bubsoribed nnd eworn to before
me this_/%7 day of .., 4 (ul193k.

- s’ -
é;'! (4; 3 MR '_(\ f’__

7

e 0 2

"'-‘//)L" (28 L T aa
I . ra

7

Rotary ~rublic
/: * \
At LS /

/

Waukegan Workers' Suits Against Johns-Manville in lllinois (1934), Coleman case papers
ACL Doc 12027 - Page 27 of 41

s e e e AT et WL P

CRMC-Motley1000-Subj-004655

Published by AsbestosClaims.Law
asbestosclaims.law/library/12027/27


https://asbestosclaims.law/library/12027/27

: ' T i /:sa
__,:—"‘7
- MR A S
/
. i
, ~
wtd ata . EN U e e oo
day ol Cote & A N WA BT 4
. AN

5 ocnrtal, “ -_L"m“/ e s

waag i, . . s Soid Couer,

i:', v.u‘«,-.i ~

CRMC-Motley1000-Subj-004656
Waukegan Workers' Suits Against Johns-Manville in lllinois (1934), Coleman case papers Published by AsbestosClaims.Law

ACL Doc 12027 - Page 28 of 41 asbestosclaims.law/library/12027/28


https://asbestosclaims.law/library/12027/28

Pl v

=
anle 2rdd Wk,

3ra%. OF 1L1 1.V .

I
Py

COWTY Or C 0 U &2 )

11‘ Lilew aikis Qe il W COCJK GOW“
JACK COLEMAN
-
JOUNO-HANVILLS COi-UiaslUs,
a sorporation

;
[REAS]

Ho, 3“’3 101}82 Co-

N ot e o g

T

uleseeh S O I

el . o KNOU ALL M LY TUX¥S s524NT0, n_n.t:-h, JOHHO-
MAMVILLE GORVONATION, u corporition, ae pxi;stm, end

ROYAL IMDENITY GOMPAXY, & coryoraution, as surety, ore ,
held firmly Lowund unto J4J¥ <UL A, ph:.a.tltf. in the '::'
pennl sua of FIvs fiUbcas. ( i500,00) LOLLARS, .lawful no:huy
of the United Ltatoe, 1o be il to sudd plaintifl, his |
eszeoutors, camiuiorrciors, oF cusipos foxr which puynent

well and truly to be m.e, 7¢ bind oursclves, Our suscea—

sors and ossi;ns, jointly .nd p2vsrally, timmly by thess

v
LR YRS TR H

presaenta,

, vﬁz'
S2ALZL with our ucals and dated }bn_li‘i day

of ﬁl,( a1 wC s ‘3 e 1931"' . K

o -eeen

Nt oanet el L

Ro:tuall, the = 83 JCH.:-.‘»-.’-L’.:."IILi.r. CORPORATLIVH,
a corporation, his 25 L4 uy ::tition to the Guperior
gourt of Cook Coimmtiy, Iilin. g, for rouoval of & oertsin
csuse thurcin pundin;, ~Neredn Jals LOLLUAN L@ plaintif?,

«nd the sald JUiad ~oi e Seledandilol, a corporution, in

1 wé-

dufondznt, to the ui:iclit ourt of the United Stetus for

1.
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~ntezn Ulvision, for
rATLul LT . . ceen . 'S _.‘5‘1 Lion wst fdtt!l.
wnd e Wl cacb s toss wen nosldd edtiun 43 ool

wUpsTLor Cousrt ol Jue L ALLY e ue Fode

O, M., 4T the enid J JJ-BAUVILLE
CORPORATION, u corjsoretilion, ghall mt.r in sald Uiatriot
Court of $ue Uultcd .iates T the iiortharmn Diakziot of .
I11ingis, kustors Division, withia tirsy days ;’m the
date of riling ouid petition, & certified ogpy of the
Teoord 1n said putt, und ehall wall :nd truly pay oOF ouuse

. to bo paid, 211 costuy it my by awerded thorxedn by sudd
D;otr&ct Court of the laitad ututes, 12 &244 Court shall
bold thut sald ocult vus vaoniTully oF iproperly rasaved
thent.o, then thio oblig=tion shkcll b void, othor\;uett
shall remain in full roroe znd virtua,

Jutid= JdVILLE QOMPORATIN,
4 corporutian
(G 28
W . >
. ¢ . - .
BYM&LL_LMH
Assistant Deoretury

AOTAL ISD&ISIITY COUIALY,
[ cn;po:z/sum.

-
wy_dra,, % (ra i ( :e=1)
attorncy-in-~-ecot .
‘ d (‘/Cu,’u.w&-
(el
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UCA%e OF ML 0. 0.

UQUNTY OL‘ U [V 2 ]

Oa this _&"__ L3y af /f‘m,;-u../- » 1934, Lefoza
me personally usponrsc ___,'_é-‘r;,;;__é/_ﬁa {g?é s with
whom J am pursvnuily ey mainted, wis, being Dy me duly swor,
sald; that Le resiics in tho htate of Illinois, OGouaty of
Cook; that bo ia atlom.y-in-fuot of the ROYAL IMDEMMITY
COMPANY, the uvorsoration decuripsd 4n snd which exsocutsd
the foregoing iustrumcns; that he knous e corpox:te seal
of said Compuny; thut the senl zffized t9 sald fastrunont
42 sunh oorror.to seal; that it wes 80 arfixed By ozder of
the Board of uizvotors of suid Coup.ny; and tha$ he signod
his namp theruto uws Attormey-in-i:..0% Ly like suthoxity; and
that the labilitiou of tlo auid Coapcny 40 ne¥ saneed its
assets, as ccoortwinad §n the wcnnar provided a Qapter 33

" @f the luwg of 1979, conctituting Chzptox 28 of the Consoll-

dated Lawg of the ~tute of Yer York, cnd kunowva as the In-
Wuranos Law,

. g_‘_"c g
(Z& 'C-ﬂ/"J ) : _th,:J ‘é/,&’. Aéofa

O G- C/8/56.

ey yy
gy 2 38
. _':‘:..\..,l .
-, o I hde) L.
I A AP S T
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8TATE OF ILl.u.d. ;
COUNTY OF © v «

i Qeis WUa . 00 20UnT OF 000X OOWHTY

JACK COLIu:LH i . ' ’
-Yo- No. 343 loka2

- JOHNG~MANVILL: VO:L-ORATION,
& gorpozation.

QAL

I

Ti:4s ciupbc coming on for heu'ug upon the petition
and bond of the dzfaaucnt herein for am ordu‘ tmderring
this cause to the mztzd Jtutes District Court for the Northern
District of Iliiavia, Zustern Liviuluu, and it appearing to
the Oourt thut the desenldunt Luz Tiled 1ts patition fo? such
removul in dus fusm »f 1oy, wnd thet the dsfendant has filed
$ta bond, duly co.uulilionad, with zood and sufficient suretics ’
&8 provided by luw, zua that defendant has gives plaintifs
due znd legal notice thercof; and it appearing to the Oouxt
that this i 2 pro.er causa for rcuovel t0 sald District
Oourt;

IT 15, ¥h.i2kK0is, ORaddwD, ADJUDGED and BECREZD
THAT 8AID PLTITION Al SUND arxe hereby acoepted and that
this cause be and it iu hereby re.oved to ths United Btates
Diatriot Courti rox the fiorthern Uletriot af Illinols, _E._a.utern
Division, nnd.the oluzk 48 lhiercby directad $0 make \up the

record in sudd cruue for trunzmission to said Court !orthnth. )

TN

PR IR
U
R s v em o
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s
.' ll, v A
‘?lﬂkﬂ‘f&; P

I, PRANK V. ZINTAK

. » Caanty, in and for the State of
15 toss o0t the beo e [T AR

‘ 2o Lateby ccmfy u\e asbove and foreguing
rd
to e s ti6e, patfedk wnd o She Sy LT

R . ,W{Mﬁ.&@ﬁ%ﬂ_m-m

in a certain uuse.*az./ = .. ’
side thereof, wherein..... Aot ’ o B e n e j
and. ’f“éh.eﬂ L LA W (T ﬁ#defendant
. In Witness Whereof, I have hereunto set my hand, and tﬂixed
the seal of said Court, at Chicago, this...cd &=
day of__&%wi_}. D. 193. ..‘«{
| | S 44 M..Clerk

A
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UNITED STATES OF ABERICA
STATE OF ILLINOIS

86.

IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIB
EASTERY DIVISION

JACK COLEMAN
JOENS-MANVILLE CORPORATION, )

a corporation,

¥OTIOX

How comes JOHNS-MANVILLE CORPORATION, a corpora-
tion, by Heth & Lister, its attorneys, and moves the Court
tbhat the above entitled cause be dismissed, and as grounds
for said motion, defendant shows unto the Court that plain-
tiff's complaint is substantially insufficient in law in

the foilowing particulars:

1. That it appeares from said complaint ghat plain-
tiff sues for disability due to an alleged occupational
disease incurred in a process of manufacture or labor in
which poisonous chemicals, minerals, or other substances are
used or handled by the employees therein in harmful quan-
tities or under harmful conditions, as provided in Bection
2 of the Occupational Diseases Act of the stafe of Illinois;
being YAn Act to promote public health by préieoting ce;tain
employeee in this.State from the dangers of ocoupationai

disease, and providing for the enforcement thereof, approved

.,
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STATE OF ILLINOIS
88.
COUNTY OF C OO K )

) JOHN J. FLYNN does hereby certify tbat be is
one of the attorneys of record for the defendant, JOHNS-
MANVILLE CORPORATION, a corporation; that in his opinion °
the foregoing motion is well founded in point of law and
that it is not interposed for the purpose of delay.

/

"' Bubscribed and sworn to before me
: - tnis 8% aay of September, 1934,

CRMC-Motley1000-Subj-004665
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- anmend
UNITES STATES OF AKMERICA 2 .
€8,
BTATEOF I LLINOIS
IN THE UNITED STATES DISTRIC? COURT /

NORTHERN DISTRICT OF ILLIKOIS
EASTERN DIVIBION

JACK COLEMAXN ) .
) vs. No. 43634

JOHNS-MANVILLE CORPORATION,
& corporation.

MEMORANDUM OF POINTS AND AUTHORITIES ON DEFENDANT'S
MOTION TO DISMISS

Plaintiff sues for the alleged contraction of an
- occupational disease, namely, pneumoncconiosis, as A result

of inhaling dangerous and deleterious dusts.

In a very recent decision, Burns v. The Industrial
A Commission, 356 I1l. 602, the Supreme Court of Illinois re-
'}4. interprets Bection 2 of the Illinois Occupational Diseases
dct, and creates a third class of employmente which are sub-
Ject to the provisions of Section 2 of said Occupational
Diseases Act: namely those "engaged in any process of manu-
facture or labor in which poisonous chemicals, minerals, or
other substances are used or handled by the employees therein
in harmful quantities.or under harmful conditions.* The
test of liability in this newly designated third oclass would

seem t0 be whether the disability arises from the use of

CRMC-Motley1000-Subj-004666

Published by AsbestosClaims.Law

Waukegan Workers' Suits Against Johns-Manville in lllinois (1934), Coleman case papers
asbestosclaims.law/library/12027/38

ACL Doc 12027 - Page 38 of 41


https://asbestosclaims.law/library/12027/38

Waukegan Workers' Suits Against Johns-Manville in lllinois (1934), Coleman case papers

ACL Doc 12027 - Page 39 of 41

IS N

*poisonous chemicals, minerals, or oiher substances,"

Bouvier's law Dictionary defines poison.to be Yany

"substance, which, when teken into the living orgaﬂiam, is

capable of causing impairment or cessation of function.*

Stedman's Medical Dictionary defines poison to be
Yany substance which, when taken into the body, is injurious

to health and dangerous to 1ife.*

The substances alleged to have bee? handled by
plainti??, and to which he was exposed, and designated by
him in bis said complaint to be “dangerous" and *"deleterious
to the hgalth of human beings" certainly bring‘tﬂemlelvea
within the classification of Ycapable of c;usiié 1pplirment
or cessation of function," particularly in the light of tﬁe
illness and disease which the plaintiff says they cauaedi

Paragraph (b) of Section 15 of the Occupational
Dipeaces Act (Paragraph 199 of Chapter 48 of Callaghan's
Illinois Statutes, Annotated) provides:

This subdivicion (o) of this section shall
apply automatically end without election to all em~
ployees and employers enrazed in the occupations
referred to in section 2 of this Act. No common law
or statutory right to rucover damages for injury or
death sustained by any employee by reason of an occu-
pational disease arising out of and in the course of
his employment in one or more of the occupations
referred to in section 2 of this Act, other than the
compensation herein provided, shall be available to
any employee who is covered by the provisions of thie
subdivision (b) of this section, to any one wholly or
partially dependent upon him, the legel representatives
of his estate, or any one othwrwise entitled to recover
damages for such injuxry. TLe cumpensntion herein pro-
vided, together with thc¢ orovisions of thie subdivision
(v) of this section, ghall be the full, complete and
only measure of responcibility of any employer engaged
in any of the occuputions referred to in section 2 of

this Act.
2. .
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Defendant therefore urges that it appears from said
complaint that plaintirf sues for dicability due to alleged N
occupational disease incurred in "process of manufacture
0T labor in which poisonous chemicals, minerals, 9£ other sub- .
atancea'are used or bandled by the employees fher;oi in harmful ’
quantities or under harmful conditions,” es provided in Bection
2 of the Occupational Diseases Act of the State of Illinois;
and that under the provisions of Section 15 of said Act, né
common law or staturory right of action accrues t6 the plaintiff

by reason of the injuries in plaintiff's complain? alleged,

Defendant therefore respectfully submits that said
complaint should be dismissed.

2/~ '/'¢ /
,7%kﬁiii) V)ﬁ«f.,{z:;’
Attorneys for Defendant
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Cause No... 43634 _______ / Date. ... ¥2Y 29, 1936..
Title of Cause. - - . JATL COLELAN - oo oo
\\{‘ . O U

SRS EANYTLLE. SSRRORATION, ... e
'\ { a..‘.’?!".’?l??.‘?.‘h ............. cececccmmmmrevmesema—em—aa.

Brief Statement }Laave.m.mzh.lr‘m.dei‘e.ndm'.s .answer.4and.$o.£43

of Motion
'motion to iismiss and to dismiss the cause.

.........................................................

.........................................................

Name of moving }-REIH-&..LISJ‘.&B __________________________ oo
Counsel -

Representing. .co... sefendant. ... . cemececcaae cememecaa ceracanmn

Name of opposing | SOL _ANDREFS. < e e meaenenerommoceccccccomem oo eoeeon

Counsel (if any) |

.........................................................

t:.:-.‘-l-“-‘\-l-' -------- f \‘f‘-’."-".’é.‘f.’.t..-.-a.—.’.’.\:‘! .‘:.’?.\f.’
.S e S TENTU O .:.-.‘..--/é‘.z..f"?..-{.l:tvg ....... .
Hand this memorandum to the Clerk. L K

Counsel will not rise to address the Court until motion has been called.

(i' D ) | f L Lt TERTR e )
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