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COULTY OF COOK ) :
IN TI'E UNITED STATRS DISTRIT COURT
FOX THE LORTNLRN DISTRICT OF ILLINOIS -
EASTERN DIVISION X =
{ ' B
-n‘ I».:
FREK™ BROASN ) ¢
)
vs. ) N0, 43833
)
" JOINS LANVILLE COWPeNY )
. - )
8 corporetion )
ERILF TN Al'3YER TO DIPENDANT!S
BAInf IN SUSPORT O» *oTXCw 10 "™ -
DICVISS rLsalliTIFF ACTION 3 . °
I. _ "
Cru3THICTINY OF SLCTION 2
CF i OCCUPATIONAT, O1SFASE - ,
ACT 10k T0 TFE LECISION IN
RS vs DIDUSTRIA W ISSYION
gial_l};. c02
Folley v. St. loils Smelting Co., 397 Ill. 367,
spceks for 15301f and it 1s quite in sccord with the
1st lptioral Bsnk v.%Vedvon Silies Co., in the 350 Ill.
puge 560. Armmell v. Supcrior Kirror Co., 210 I11. ApPpP.
486 sezms Lo be contra to the Burns decision, end sppsrent-
ly, even theugh rot m:nticned in the Burns decision has
extended by the lotics shich i3 rezunted in 356, 111, 6C2,
{ “hile 1t 13 true that the sudbjrct malter of the Arnell
‘ case w0:1d f8ll spyerently withinrd the scope of the

Turns case, the rule of 2w leid down 1n the Arnoll Csse L.
tas rot Lo overrulel 2o =uch ns it hes teen cxtended.

First *atlonsl Bsrk v, Wedron S1lice Co., 351

111, pemo S€0 was decided oh1le tho Burns couvo vwes penly
ing, on wnranl betore tha Supreme Court of Illinols, end
in Liat cese tre 3ur:oce Court cxpressly resd Section 2
of tle Occajstivral Disesnse fct, so tlat three classes
©f cecea wirs crested in orwuctly t'e ss—e wey, that they
diseriYod <ke sure in thio Tmirns cnse; yet thoe Surreme

Court of Tlitnods went ov in “he 1st aticnal Tonk
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cuso urd rynirgsly stoted tiat silicosis csme undor

o : Cecnoun T OY S Trahuaticrel Diacwao Lot .
Tie Lirns cuse wau not a silicolsis case, but ©o
vae wiero ths proof tonded o bring out a nitric Acid mad
roirtateolc pofonairg,  If tbhe Burns declslon had intended ~

{ - had ialended to ovorrule the Wedron case, it would seem

Io3i~31 t'at the Court onid al Jeast bsve montionod tle

Iatilor in it'aAo;:in‘Lon in v ¢ 2urrs cese. It would el .-
soum 1¢-ical thet bafore the JFedren case wea decidod, the . :.
Comrt 'a‘-"mj:: alad 'ed tle Barna c~zse before it for con-
stdyratior, would teve lold dem e difforcnt ruld than _:‘ -
1t hsd. Certinly t'e mest luricnl interorctolion of these
tro cases 1s one of r:conoilation, 2Plaintiff clains that e
the t.o ¢3325 acre ~yed ciilole in thst the Wodron case

tad to o with silicosis 'nd thic furns csase with an Acid
palsorini.,  with seepocts to vieferdaunt's .:L!:-.';m‘t that

ar3eniz potsening Lrinzs the plaintiff's doeclascation under

Sectlon 2, »z cun dis-lss thwt with 8 gesturs, by celling .

te Co:rt's

v1a nob nlle ol in Lka oo eng “*st “itwt wrey bo a
matter of defrncse to e bicught out In evifonce, rsther
the1 a onnation or 1w, i

In V2 Burn3 Jdecision %he court attamclted to es-

ta51l3h SLe @ aning of ep woximstely thirty-one sonrds of

fLne Yle wsord Yo" at s:ch s

{ pla~e 50 as Lo cenote 8 'Iied clazrification of coaacs, to
it polanrous chomicnls, mirer,s or other substsnces. Yo
1ivay 4t “hi3 oint tvo In‘crpretutions Lo chooge fronm. Ore,

sl oshe domi ozolsanciis o fars only to tho word, chemicals;

t.8t wincrals or otier culistzncas oro not modiflied by the .

Or crerd, tiit the werd poisonous rod-

1ftes 91l thoess gords, tu wil; chenfeal, ninersl and other .
sabstaacr 3. oa %o {ollov the logiesl srjument that the

Intetlon of tlhe Court 'n the Zarne decision zas to glve H
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o Glocet "o tre law oas wriiten 1ot o« statute, {t would
Jardly e romgletagt 4o molkg tho thind clesailiceliun
in Section 2 50 brusd (b intsrpretating the word, pois-
cnous to mudify vn y tre word, chemicnl) that it would
rava inoporeiive the .hele of Section 1 wnd 8ll of Ssc-

tion 15 a8, wi*hout daclaring both Section 1 end all of

P

Scetion 15¢ elther uaconstituticnal or unintellizldle.
N
Je srcold then be fozaed w:t)kpro;ositlon that one-third

or less of dgnne Section &3 to de zoved from belng nesnins-‘-
less = the oxponso of the whole of Sacticn 15a. Ve
¢sn 'oarlly irpuie such nonsense to our Supreme Court,
We sre then forced to the cunclusion that the word,
poiacrons, w19 rssnt to modify 8ll of the substances

-

“
~zntioned In %

\
2r 1t 1z @ nen-extrs beza deus disesse within the pur-

Zrd clezssificetlion of Section 2, or whoth-

vicy of S:zcticn 1l £nd 153, end tihet, in “he plaintiffi's
opinlcn 13 a anuestlicn of fact, As a ==tier of ccnatruct-

fon of the =-1isk lrnsawse, 1t woitle bo redundent to

ix Nofore el of tra .ords uwlich

tnsert U1 sor)

to teo con-

1t 31t es, 793 fer tint cemson the stalute
atried prepecly imast refer tle word folsonous cienlcals ,
mtnersla, ctbe s enlstances, IL roud s from readirg
he Act tlabt eapogare te Lle rore tusle uhrtances vofer-
ped t9 4n Sceh oon 2 ves recopn’ ted by Lva legialature
W frordnyg tin Occupationel B cpce 2% 23 rejulsing

: CodTate wtio ittt one Mo nved nly Yo sofer Lo the law
uf Lthe Sunecrse Ceou~t in P a Cato of MYadlison v, Wedron
$illce Co., in Lo 5-8nd T11l. which steted thsat =1licosls
d antoped ooee a Jong seriod of tira snd croeps uron its
vietin whsas. v, In countelts brief are arpumonts that
ers ranlly o ticq3 ot trcts .and not aquestions of law,
“tat melizal eutl uritizs wivee upon or Gilssgree upon, cen-—
robt b oo0ued wg maltors of Jas,  Couznanl cltes suthority
to tiao elfteat tiak sillcocis %“elng lsrmful, then necosa-
a~ily 1-ust Ye jolsorcua. Thetler or not silica inhaled

Tty tha e i nopetIet g o8 varic s sines 13 polscenous

.
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13 vot only & theory unsibatontisted by sny proof; ell
redicsl suthorities ere orrsed that silice tskon into the

elt-entary cerel is prodb bl, hammlsan end ce talnly not

polac-oun, , sher ws the mochar leal frritosicn of sflice

or zrny cust is s proven fect. In sunport of tie rolson

Lheory, do 0 Tuat guetss v vicrs law Dlctierey te tio

o
o

. effeut thut cny 3.tatunce en into ko living corgsnisns
e 13 ccpeble of causing irnelrrent or cessition of functlon,
is 8 poirens. I we w.ro to give aa tro:d 8 nmeunirg to

tl:.e tern poison e3 the word implies, wec 3iould be fscod

with the proposition thet drowming 4s s tolson sinEe it 1s
c.wcn knosled:se that zater when tsken in to the (living
resr.ls+3) lungs csuses s cessaticn of function resulting
in cesth. Or, perhaps did the expression "shen taken into
the living orgoangsms™ refor to intveduction of substic:s
into the slimentsry cansl. Tﬁe very word polson cores
from the lstin word, meaning "to drink” or "potion" amd
to the ordinacy lay-an means sonzthbing taken intc the
syatam throurl ths alimentary canel or injected into the
blood system. OSince prouniconiosis or silicosis is not.
cinsuvicted throuph injecticns or threcugh the ulime5tary
cznal, we are forced to the conclusion that 1t 1s not a
poticn brd 2oes bE cruio 8 jolsoning of tho bwsen boiy

; and with zp>lo3ics to tre Court, plaintiff egaein sudb-its,

R

i1s this 7ot 8 cucstion of fact rsther tlen 8 question of
law. e rmast, In vicw of the persistency of the dofendentts
connael to confound the word "injurious" @2th the word
"polaonces™, cull once :ore to tha sattention of the Ccurt
thal injfucious s not A ayninym for poiscnous.

In vicw of the forcroing, plointiff gubmiits thkat
tho dcefrnlontts rotion tu dlsmisy should be dented and thet

the doafind it be requird to nlead furt or.

lesznectively swbmitted,

- :g:.‘:»ﬁ___(h.:?: dhrewas
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