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Memorandum of Agreement

Owena=Illinois Glass » Deveinafter referred to as
"Seller", snd Owens-Corning oration, hereinafter ree

as "Buyer”, have this day as 3

1. the tam of this Agreement, il
from fSeller and  will sell to Puyer, in with the tarm
and provisions of 5 snd 9 and Exiiibit A of the Sales Agreem
this day exesuted ths parties, a copy of Which 48 attached hereto

this Agresmant, the following smounts of Xaylo Heas Frodust:

800,000 during ths period April 1, 1
2,800, to December 31, 1953, and 523

“.W.OOO during eash calendar yomr
subsequent to 19533

provided, however, that in the event that at any time or times the

same proportion as such prices shall have been increassd or decreased,
prorated for the portion of the cuwxrrant period unexpired at the date
of such price change, On or before the first day of each calendar
Quarter, Buyer will notify Seller in writing of ths total amount of
Kaylo Heat Insulating Products which it intends to purchase from Sellar
during such quarter,

2. . The amounts of Kaylo Heat Insulating Products specified
in paregraph 1 hereof are in addition to the amounts specified in parase
graph 1 of the Salea Agreement of which Exhibit I is a copy.

3. 8eller reserves the right to sell Kaylo Heat Insulating
Products to other purchasers; and the amount of Xaylo Heat Insulating
Products sold by Seller to such other purchagers during any calendax
year may, at option of Seller, be oredited, in whole or in part,
against Sellerts obligation to sell during that period the amount
specified in paragraph 1 hereof.

4. As used in this Agreement the term "Kaylo Heat Insulating
Products”® means only those heat insulating products listed in Exhibit
A of Exhidit I hereto.
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. 5, The prices for Kaylo Heat Insulating Products set forth
in ExhibBit A of Bxhibit I will remain in effect until Octoder 1, 1953,
and thereafter until increased or decreased in accordance with the
provisions of paragraph 6 hereof.

6. 8eller may increase or decrease the prices to Buyer for
Kaylo Heat Insulating Produsts on October 1, 1953, and on the first
day of any subsequent calendar querter, by giving notise in writing
to Buyer of suoh inorease op deoreass at least fiftsen (15) days prior
thereto. Buysr may, by giving notice in writing to Seller at any tinme
within thirty (30) days after receipt of notice from Seller of a
price inorsase terminate this Agreement six (6) months after the ef=
feotive dats of such price increase,

- T. If, by reason of fire, earthquaks, flood, explosion, ase
6ident, difference with or inability to gecure “orimen, lack of material,
lack of facilities, Act of God or of public enemy, voluntary or ine
voluntary compliance with any valid or invalid order, regulation, request
or recormendation of any government agenoy or authority, lack of transe
portation fagilities or other cause beyond the control of Seller or
Buyer, respaectively, whether or not of the kind hereinbefore specified,
S8eller or Buyer shall be unable to perform, or is dslayed in the perform-
ance of, any obligation under this Agreement, auch nonperformance or
delay shall be excused.

' 8. Buyer will offer its standard form of distributore
applicator contract to all of Seller's existing distributor-applicators.
Where sush a standard form of contract is accepted by any such distridutore
applicator, Buyer will sorvice all orders, unfilled at the time of
such acceptance, placed with Seller by such distributoreapplicator,
and will, within thirty (30) days after receipt of notice from Seller
of shipment on any such order, remit to Seller one hundred seven and
one-hglf per cent (107-1/2%) of the purchase price set forth in Exhibit
A of Exhibit I hereto, together with the amount of freight, if any, pre=
paild by Seller on said shipments.

9. Unless sooner terminated in accordance with the proviasions
of paragraphs 6, 10, 11 or 13 hereof, this Agreement shall remain in
full force and effect until January 1, 1959. Except as otherwise pro=-
vided in paragraph 12 hereof, the giving of any notice of termination
shall not, prior to the effective data of suoch termination, relleve
Buyer from its obligation to purchase, or relieve Seller from i1ts obe
ligation to sell, the amount of Kaylo Heat Insulating Products set forth
in paragraph 1 hereof, and any termination shall be without prejudice
to any other remedy or remedies which eithepr party may have against
the other for any breach of this Agreement.
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10. EREither party may at its option terminate this Agreemsnt
effective at the end of any calendar month by giving notice in writing
to the other party at least one (1) year prior to the effective date
of such termination.

1l. In the event that Seller determines to diseontinus the
zanufasture of Xaylo Heat Insulating Products, Seller may terminate this
Agreenment effective at the.end of any calendar month by giving notice
in writing to Buyer at least six (6) months prior to the effective date
of such termination.

12. In the event that Buyer shall give notice to Seller of
termination of this Agreement pursuant to the provisions of paragraph 6
hereof, or in the event that Seller shall give notice to Buyer of termin-
ation of this Agreemsnt pursuant to the provisions of paragraph 1l hereof.
Buyer, at its option, elect to be relieved of i1fs obligation to pur-
chase, during the six (6) months immediately preceding the effective date
of such termination, Kaylo Heat Insulating Produsts in the amounts pre-
seribed in paragraph 1 hereof, by giving notice of such slection within
thirty (30) days after notice of such termination. In the event that
Buyer elects, as herein provided, to be rellieved of.its obligation to
purchase the amounts so prescribed, Seller shall be relieved of its
obligation to sell the amounts so prescribed.

13. In the event that the Sales Agreement, copy of which is
attached hereto as Exhibit I, 13 terminated by either party thereto,
this Agreement shall automatically be terminated effective the same date.

14, The right of each party to require strict performance of
the other party'!s obligations hereunder shall not be affected in any way
by any previous waiver, forbearance or course of dealing.

15. Any eivil action against Seller arising out of this Agree-
ment or by reason of any sale hereunder, or by reason of any federal or
state statutory provision relating thereto, shall be commenced within
one (1) year from the date such cause of action arises; otherwiss the
same shall be barred, notwithstanding any statutory period of limitations

to the contrary.

16, This contract is not assignable by Buyer exocept with the
written consent of Seller.

01 117 2457

Owens-lllinois and Owens-Corning Fiberglas Agreements for the Sale of Kaylo (1953) Published by AsbestosClaims.Law
ACL Doc 24267 - Page 3 of 13 asbestosclaims.law/library/24267/3


https://asbestosclaims.law/library/24267/3

17. The entire agreesmsat of the parties is eontained herein,
There is no warranty, agreement, or understanding, express, statutory
or implied, eithor in fact or in law, with referemse te or a part of
this Agreement, except such as is set forth herein. Except as otherwise
provided herein, no change or alteration of this agreement shall be
effestive unless the same is in writing and signed by both parties.

16. 7This Agreement shall be binding upom the parties, their
successors and assizns, and shall be construed in ascordance with the
laws of the State of Ohio applicable to contracts made and to be per-
formed in the State of Ohio.

IX WITHNESS WHEREOF, the parties have caused thigmm

of Agreement to be executed as of April 1, 1953, this 20 =*day of
Nareh, 1953,
OWENS-ILLINOIS GLASS CONPANY
Attest; By
=T e — . this - fans
B’ \:__///:/I/ -/-—.‘:’_fé-(.k ‘
[ 7 nL‘-’ s

OWENS-CORNING FIBERGLAS CORPORATION
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Sales Agreement

Owens-Illinois Glass Company, hereinafter referred to
as "Seller”, and Owens-Corning Fiberglas Corporation, hereinafter
referred to as "Buyer?, have this day agresed as follows:

1. During the term of this Agreement, Buyer will
purchase from Seller and Seller will seil to Buyer, subjest to the
provisions of this Agreement, the following amounts of XKaylo Heat
Insulating Products:

$ 750,000 during the period April 1, 1953
to December 31, 1953, and

$1,000,000 during each calendar year
aubsequent to 1953

provided, however, that in the event that at any time or times the
prices for Kaylo Heat Insulating Products shall be increased or
decreased in accordance with the provisions of paragraph # hersof,
the amounts hereinabove specified will be increased or decreased

in the same proportion as such prices shall have been increased or
deoreased, prorated for the portion of the current period unexpired
at the date of such price change. On or before the first day of
each calendar quarter, Buyer will notify Seller in writing of the
total amount of Xaylo Heat Insulating Products which it intends to
vurchase from Seller during such quarter.

2. As used in this Agreement the term "Kaylo Heat
Insulating Products® means only those heat insulating products
listed in Exhibit A, attached hereto and made a part hereof,

3. The prices for Kaylo Heat Insulating Products set
forth in Exhibit A will remain in effect until October 1, 1953,
and thereafter until increased or decreased in accordance with the
provisions of paragraph ¥ hereof.

k., Seller may increase or decreace the prices to Buyer
for Kaylo Heat Insulating Products on QOctober 1, 1953, and on the
first day of any subsequent calendar quarter, by giving notice in
writing to Buyer of such increase or decrease at least fifteen (15)
days prior thereto. Buyer may, by giving notice in writing to
S8eller at any time within thirty (30) days after receipt of notice
from Seller of a price increase terminate this Agreement six (6)
nonths after the effective date of such price increase.

5. All orders for Kaylo Heat Insulating Products
placed by Buyer and accepted by Seller will be at the prices in
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efleet at the tims of shipment by Seller and will be subject to
the terms set forth in Exhibit A and the following terms and
eonditions; '

(2). Prices shall be F,0,B. plant of manufacture. IR
the event that Seller prepays the freight on any shipment,
Buyer will reimburse Seller the full amount thereof. Title
and possession shall pass to Buyer on delivery of product:
to the carrier consigned to Buyer or Buyer!s customer.

(bl In the event of & price increase, the Buyer may,
within thirty (30) days after receipt of notice thereof,
request price protaction on specific outstanding contracts
and outstanding contract proposals. Shipments with protected
prices must be made within sixty (60) days of effective date
of price increase.

(¢) Orders and shipping inatructions will be given by
Buyer reasonably in advance of desired delivery dates and,
subject to the other provisions herein stated, Seller will
make shipments as nearly as possible in ascordance with such
shipping instructions as shipping facilities and Sellerls
scheduling and facilities of manufacture permit. Seller's
failure to meet shipping instructions will not be deemed a
breach of this Agreement,

(d) Seller warrants that all Kaylo Heat Insulating
Products sold to Buyer pursuant to this Agreement will meet
Seller!'s performance specifications in effect at the time of
sale., Seller will furnish Buyer a copy of sald performance
:pecirications currently in effect and of each revision

hereof.

(e) Buyer shall, within ninety (90) days after shipment
of any products covered by this Agreement, give written notice
to Seller of any claim for errors, shortages, lmperfectiona,
deficlencies or any failure of the products to conform with
the terms of this Agreement, Buyer!s failure to give such
notice within such time or RBuyer's failure to give Seller an
opportunity to make an adequate investigation, either by on
the spot inspection or by having the products returned to
Seller, shall constitute a walver by Buyer of all claims
with respect thereto. Any advice or assistance furnished by
Seller in respect of installation or use of the products are

urely gratultous and without consideration, and Seller shall
ave no liability by reason thereof, Seller shall not be
liable for any breach of this Agreement in any amount in
excess of the agreement price for the products with respect
to which such breach occurs and Seller shall not be liable

in any event for special or consequential damages; and Buyer
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shall include this same limitation upon the amount of
Seller!s liabilities in contracts effecting all resales by
Buyer to third persons and Buyer shall indemnify and save
Seller harmless from any liabilities arising from Buyeris
fsilure so to contract in making resales.

(£) All claims made by Buyer against Seller in acoord-
ance with subparagraph (e) hereof shall be subject to approval
by Seller, In the event that Buyer disagrees with Seller!'s
disposition of any such claim, Buyer may by giving notice in
writing to Seller within thirty (30) days after receipt of
notice of Seller!s disposition of such claim, require the
same to be submitted to arbitration in Lucas County, Ohio,
in accordance with the Ohio Arbitration Act, by three (3
arbitrators appointed as followa: Seller and Buyer shal
each appoint one (1) arbitrator and the two (2) arbitrators
thus appointed shall appoint a third arbitrator. 1In the
event that the arbitrators appointed by Seller and Buyer
shall be unable within thirty (30) days to agree upon the
appointment of the third arbitrator, the Court of Common
Pleas of Lucas County, Ohlio, may, upon application of either
party hereto, appoint the third arbitrator. The decision in
writing of a majority of the arbvitrators will be final and
binding upon both parties,

6. If, by reason of fire, earthquake, flood, explosion,
accident, difference with or inability to secure workmen, lack of
material, lack of facilitles, Act of Cod or of any publlc enenmy,
voluntary or involuntary compliance with any valid or invalild
order, regulation, request or recommendation of any government
agency or authority, lack of transportation facilities or other
cause beyond the control of Seller or Buyer, respectively, whether
or not of the kind hereinbefore specified, Seller or Buyer shall
be unable to perform, or is delayed in the performance of, any
obligation under this Agreement, such nonperformance or delay shall
be excused,

7. In the event that Seller shall be unable to fill all
orders for Kaylo Heat Insulating Products placed both by Buyer
and by other customers of Seller, Seller shall prorate shipments
to Buyer and such other customers on an equitable basis.

8. Orders placed by Buyer for Kaylo insulating products
not specifically listed and priced in Exhibit A will be subjest to
approval by Seller in each case and will be subject to such prices
and shipping dates as may be set forth in such approval.

9., All sales and advertisements of Kaylo Heat Insulat-
ing Products shall be under Seller's trade name and trade mark
"Xaylo". 1In using Seller's trade name and mark, Buyer will indicate
that the products sold or advertised are manufactured by Seller and
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will give notice that Seller!s trademark is registered by dise
playing with the mark as used the letter "R" enclosed within
& circle, Buyer!s right to use Seller!s trade name and mark
shall be limited to the advertisement and sale of products
manufactured by Seller and sold to Cuyer pursuant to this
Agreement and such right shall terminate upon the termination
of this Agreement.

10. Unless sooner terminated in accordance with the
provisions of paragraphs 4, 11, or 12 hereof, this Agreement
shall remain in full force and effect until January 1, 1959.
Except as otherwise provided in paragraph 13 hereof, the giving
of any notice of termination shall not, prior to the effective
date of such termination, relieve Buyer from its obligation to
purchase, or relieve Seller from its obligation to sell, the amount
of Kaylo Heat Insulating Products set forth in paragraph 1 here-
of, and any termination shall be without prejudice to any other
remedy or remedies which either party may have against the other
for any breach of this Agreement, )

11, Either party may at its option terminate this
Agreecaent effective at the end of any calendar month by giving
notice in writing to the other party at least one (1) year prior
to the effective date of such termination.

12, In the event that Seller determines to discontinue
the manufacture of Kaylo Heat Insulating Products, Seller may
terminate this Agreement effective at the end of any calendar
month by giving notice in writing to Buyer at--least six (6)
months prior to the effective date of such termination.

13, In the event that Buyer shall give notice to
Seller of termination of this Agreement pursuant to the provisions
of paragraph 4 hereof, or in the event that Seller shall give
notice to Buyer of termination of this Agreement pursuant to the
provisions of paragraph 12 hereof, Buyer, at ita option, may
elect to be relieved of 1ts obligation to purchase, during the
six (6) months immediately preceding the effective date of such
termination, Kaylc Heat Insulating Products in the amounts prs-
scribed in paragraph 1 hrereof, by giving notice of such election
within thirty (30) days after notice of such termination. In
the event that Buyer elects, as herein provided, to be relieved
of its obligation to purchase the amounts so prescriled, Seller
shall be relieved of 1ts ovligation to sell the amounts 8o pre=-
scribed.

1%, The right of each party to require strict performance
of the other party's qbligations hereunder shall not he affected
in any way by any previous waiver, forbearance or course of dealing.

15. Any civil action againast Seller arising out of
this Agreement or by reason of any sale hereunder, or by reason
of any federal or state statutory provisioa relating thereto,
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shall be commenced within one (1) year from the date such cause
of astion arises; otherwise the same shall be barred, notwithe
standing any statutory period of limitations to the contrary.

16. This Agreement is not assignable by Buyer exaept
with the written oonsent of Seller.

17. The entire agreement of the parties is contained
herein., There is no warranty, agreement, or understanding, express,
statutory or implied, either in fact or in law, with reference teo
or a part of this Agreement, except such as is set forth herein.
Excopt as otherwise provided herein, no change or alteration of
this Agreement shall be effective unless the same is in writing
and pigned by both parties,

18. This Agreement shall be binding upoen the parties,
their successors and assigna, and shall be conatrued in accordance
with the laws of the State of Ohio applicable to contracts made
and to be performed in the State of Ohio.

IR WITNESS WHEREOF, the parties havununed this Agreement
to be executed as of April 1, 1953, this Qo day of March, 1953.

OWENS-ILLINOIS. GLASS COMPANY

Attest: By
P S @ (;3‘2”4‘.U-t—»;2:-

By R

OWENS-CORNING FIBERGT.AS CORPORATION
Attest; | | By/@/ st Mottty @‘*—Z‘dz
¢l () TRCYA

By A o .
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EXHIB. 'A" OF SALES AGREEI!ENT
OWENS-ILLINOIS GLASS CCMPANY

KAYLO SECTIONAL PIPE INSULATION
Net Billing Prices - F.0.B. Berlin, N.J.
Terms Net 30 Days

Nominal Nominal Thickness of Insulation & Prices per Lineal Foot
m 1 1-1/2n = 2-1/2" —
1/2 $ k2 $ +297 $ .L8S $ 66 $ 775
/b .155 317 .517 679 .873
1 175 336 550 bt 504
1-1/4 154 362 581 «TU3 937
1-1/2 c2h .368 .bil 775 1,00
2 233 L13 646 .808 1.06
2-1/2 .258 .u52 479 L7 1.13
3 291 49 743 969 1.23
3-1/2 323 .530 .£08 1.06 1.32
L .388 .568 .873 1.16 1.k2
L=1/2 420 .607 937 1.26 1.52
5 U452 646 1.00 1.36 1.62
6 517 .11 1.10 1.45 1.75
7 x 775 1.19 1.55 1.88
8 x 873 1.29 1.65 2.04
9 x 969 1.42 1.81 2.20
10 x 1.06 1.55 1.97 x
11 x 1.13 1.65 x x
12 x 1.19 x X x
Note:

(1) Prices listed are for single layer only.

(2) Double layer prices are the sum of the prices for the two single
layer sizes used,

(3) Prices include standard canvas jackets and 2-1/2 aluminum bands per
3 ft. section up to and including 2-1/2" thicknesses. No allowance
is made for omission of canvas jackets or bands.

(L) Extra charge for special canvas jackets.

(5) Extra charge for any canvas jackets on covering over 2-1/2" thickness,
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EXHIBIT "A" OF SAIES AGRTZEIENT
OWENS-ILLINOIS QLASS CQMPANY

KAYLO BEVELED LAG PIPE INSULATION
Net Billing Prices - F.0.B. Berlin, N.J.

Nom‘nal Nominal Thick§§§g£3¥2§3%grg%§§n & Prices per Lineal Foot
Thnes s pp ;. oaym
10 $1.02 $1.48 $1.88 $2.25
n 1.08 1.57 1.97 .
12 1.1 1.66 2.10 2.53
11 1.29 1.85 2.35 2.84
15 1.39 1.94 2.47 3,00
16 1.45 2.0L 2.59 Jah
17 1.54 2.13 2.72 3.30
18 1.60 2.22 2.84 3.L5
19 1.70 2.35 2.97 3.58
20 1.76 2.47 3.09 3.70
21 1.85 2.56 3.20 3.86
22 1.91 2.66 3.33 k.01
23 1.97 2.72 3.45 L.17
2l 2.04 2.78 3.55 ke 32
26 2.19 3.00 3.82 L.63
27 2.25 3.0 3.95 L.75
28 2.32 3.17 L.10 4.91
30 2.47 3.39 Lh.29 5.18
32 2.66 3.64 L.57 5.61
33 2.72 3.73 L.69 5.67
3 2.81 3.86 k.82 5.86
36 2.97 L.oL 5.06 6.14
Note:

(1) Prices listed are for single layer only.
(2) Double layer prices are the sum of the prices for the two single
layer sizes used.,
(3) Extra charge for any canvas oi bands.
2)
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EXHIBIT "AY OF SALES AGREEMENT
OWENS-ILLINOIS GLASS COMPANY

KAYLO HEAT INSULATING BLOCX
Net Bin%Pricea - FCOQBQ B&!‘lin, N.Jo

Terms Net 30 Days

Thickness- Prices per

Inches Square Foot
1 $.173
1-1/L 219
1-1/2 .260
1‘3/,3 . 305
2 +3L6
2-1/l .392
2-1/2 433
2“3/‘4 . h78
. 3 519

(3)
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EYHIBIT "A" OF SALES AGREEMENT
OWENS-ILLINOIS QLA3S COMPANY

KAYLO HEAT INSULATION EXTRA CHARGES
Additions to Net Billing Prices

£ Addition
to Billing
Price
Standard Canvas for Sectional Covering Over 2-1/2" Thicknese L.5%
6 os. Canvas for All Sizes and Thicknesses 9.0
8 os. Canvas for All Sigzes and Thicknesses 13.5
Laainaced Preducta 7.5
LCL Orders $2.00 each
Special Shapes, Sizes and Thicknesses Quotation
Weathercoating Quotation

()
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