NORTEERN DISTRICT OF ILLINCIS
EASTZRN DIVISION

sc.

UNITED STATES CF ALERICA §

IN THE DISTRICT COUBT OF THE UNITED BTATES
NORTHERN DISTRICT OF ILLINOIS
?ASTEBN DIVISION

JACK COLEVAN
vs. No. 43634

JOHNS-UANVILLE CORPORATION,
& corporation.

ANSWER OF JORNS-LANVILLE CORPORLTIOQN,
A CORPORATION

JOHNS~KANVILLE CCRPCRATION, a corporation, by Heth &
Lister, its attorneys, answering the complaint of the plairntiff

in this action:

1. Denies that on the dates and occasions in plain-
tiff's complaint set forth, defendant did busiress in Waukegan,

Lake County, Illinois, or owned or operated the factory, mill,

, or establisbment zlleged, or that pleintiff was employed by
]
or worked for defendaont, !
2. Denies that sny fuwmes, pases, or dusts arose
from any work done or procees operated by plaintiff, or that
pleintiff was exposed to the inhalation of any fumes, gases,

or dusts,

3. Denies that defendant knew, or should have
Xnow, that the inhalation of any duste, fumes, or gases to

=¥bich plaintiff i5 alleged <o have been exposed wes apt to
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or did produce illness or diseasé to the plaintiff.of which

the plaintiff now cowplains, or that any such illnpess or
disease ig, or was, peculiar to the work or operations
carried on or used in said business, or that any such work
or operation subjected plaintif? to dangers of illneas‘or
disease incident to such work or process to which employees
.were, or are, not crdinarily exposed in other lines of em-

ployment,

4, Denies that the plaintiff was coused to or
did, during the time in the plaintiffls complaint alleged,
or any other time, necessarily, or otherwise, inhale large
quantities of asbestos dust, cement dust, or other dusts
through bhis nose, mouth, or otherwise, or that any such
dusts became lodged in plaintiff's théoat or lunge, or caused

any illness or disease in plaintiff, and further denies that

rabe W am et e i s

plaintiff was in the exercise of due care and caution for

bis own personal health and safety.

5. Denies thrt plaintiff wes exposed toc various : ::3.‘

'tumes, gases, or dusts of dengerous character, OT thet any 2 H‘g
such exposure could or would result in any illnese Br 'f

digease.

6. Denies thut pleintiff has contracted pneumo-
coniosis, or that as a result of any occupational disease
or other illness arising out of his work, plaintiff has
dost weight, or has been incapacitated or weakened so that
e cannot perform any work Ifor ~hich he is fitted or that

Plaintiff has suffered mental or physical pain or arguish,

-oTr -will continue to suffer such, for any length of time,
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or that plaintiff hss become liable for, or expended, any '

sume of money in and about erndeavoring to be cured, or has been
kept from bis usual occupation, or lost pecuniary gains which ;
be might bave made bad he been employed, by reason of any such

occupational disease or illness arising out of his employment.

7. Denies that defendant wilfully failed to pro- '
vide reasonable or approved devices, methods, or means for
the prevention of occupationel disease incident to.auch en—
ployment; denies that there were in and about said factory,
no proper suction fans or other apparatus provided for collec-
ting fumes, gases, or duszts in the room in sald factory where
pleintiff was employed, or that defendant failed to provide
masks or respirators, or other apparatus to be used or worn
by the plaintiff to prctect him from inhzling any fumes,

gases, or dusts in the air.

'8, Deniee that defendant negligently failed to
.remove, B0 far as practicable, by either ventilation or
exhaust devices, any injurious fumes, gases, or dusts in

the room in which plainiiff worked, contrary to statute,

9, Denies that it negligently ceused or permitted

.premiaes to be eo swept nes to raicse dust contrary to stztute,

10, Denies that plaintiff sustained damage in
the sum of Fifty Thousand ($50,000) Dollare, or any sum

whetsoever,

st
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FIRST AFFIRYATIVE DEFENSE

1l. That there is ond wae, during all of the time
in plaintiff's complaint allegsed, in full force and effect,
& certain statutory provision, namely, YAn Act to Promote
Public Health by Protecting Certain Employeec in thia.staté /
from the Dangers of Occupational Disegses, and providing
for the enforcement thereof." (Cullaghan's Illinois Btatutes
dnnotated, Chapter 48, paragraphs 185~200) in Beotion 2 of
which certain classes of industiries were listed, viz:

(1) Employers engaged in carrying om eny

process of manufacture or labor in which sugar of
lead, white lead, lead chromate, litharge, red
lead, arsenate of lead or paris green &Te employed,
used or handled,

(2) Employers engaged in the manufacture of
brass or the esmelting of lead or zinc,
. (3) Employers engoged in any process of manu-
- facture in which poisoncus chemicals, minerals, or -

other substances are used or handled by the employees
therein in hermful quantities or under barmful condi-

’ tions,
and that in and by Section 15, subdivision B-U4 of said Act

it is provided that no common law or statutory right to
recover damages for injury or death exists in favor'of any
employee by reason of an occupationel disease arising out
of or in the course of his employment in one or more of the

occupations referred to in Section 2 of said Act.

12, That if, as alleged in plaintiffis complaint,
the verious substances allezed to have been handled by

plaintiff gave off various fumes, goses, and dusts in harm-
ful quantities, and which were inheled by plaintiff and caused

$he illnesses and disease claimed by plaintiff, then 1t appears
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that plaintiff sues for disability due to disease incurred in
a process of meonufacture or labor in which poisonous chemicals,
minerals, or oth&r substionces are used or handled by the em-
ployees therein in harwful guantities or under harmful condi-
tions, and that no common law or statutory right of action

accrues 1o the plaintiff by reasen of the injuries in plain-

‘t1ff's complaint alleged. o

SECOND AFFIRMATIVE DEFEMSE - '~ ..

13, That there is and was, during all of the time in
plaintiff's complaint alleged, in full force and of?ect, a cer~
tain statutory provision, namely, "An Act to Promote Public
Heglth by Protectinyg Certain Zmployees in this Qtate'trom the
Danger of Occupational Diceases, and providing for tbe enforce-
ment thereof," (Callazhani'e Illiqcis Statutes Annotated, Chapter-
48, paragraphs 185-200) in Section 2 of which certain classes of

industries were listed, viz; .

(1) Employers engaged in carrying on any pro-
cess of manufacture or labor in which sugar of lead,
white lead, lead chromate, litherge, red lead, arse~
nate of lead or paris green are employed, used, or
hendled, ’

{2) Employers engsged in the manufacture of
brass or the smelting of lead or zinc,

(3) Employere engaged in any process of manu-
facture in which poisonous chemicals, minerals, or

other substances are used or handled by the employees
therein in harmful quantities or under hermful condi-~

tions,

.and that in and by Section 15, subdivision B-4% of said Act it
48 provided that no coummon law or statutory right to recover

damages for injury or death exists in favor of any employee

H
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by reason of an occupational dizease grising out of or in the
course of his employment in one or more of the occupations

referred to in Section 2 of s:.id Act.

14, That in srid factory, located at Waukegan,
Illinois, wherein plaintiff is allezed to have been employed,
there was used in the manufacturing procecses caziiea on’
therein, certain substances named in szid Section 2 of paid
Odcupatgdnal Disease Act, viz: lead chromate and litharge,
wherefore plaintiff's employer was engaged in processes of ‘
panufacture in which lead chromate and litha;ge'were employed,
used, and handled, and no common law or etatutory.right of
action exists in favor of the pleintiff herein for the occu-
pational disease alleged to have been contractéd’by the ‘

pla ntiff,

THIRD AFFIRMATIVE DEFENSE

15. That Section 1 of said *Act to Promote Public-
Health by Protecting Certain Employees in this Btate from
the Dangérs of Occupational Discases, and ﬁroviding for the
enforcement thereof," (Par. 185, Chapter 48, Casllaghan's Illi~-

nois Btatutes Annotated) is in violation of the Fourteenth

Amendment $o the Constitution of the United States, and Section

2 of Article II and Article III of the Constitution of the

State of Illinois, in tiat

{(A) Suid Section is o0 vague, indefinite, and
uncertain thut an employer may not reasonably know
whether he ig engu,ed in 2 woTik or process within
its provigions, or what illnesses or digeases are

" peculiar to the work carried on and to which em-
ployees are not ordinarily exposed in other lines of
employment; thit no standard of approval is provided

e
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80 that un employcy wmay know with reasonsble cer-

tainty what are aporoved devices, means, or methods,

or what 1s necesszry to be done to avoid the criminal

and civil penalties provided; thut said section places
obligations on an euwployer in terms g0 vague- that men

of common intelligence must necessarily guess at ite
meaning and differ as to its spplication; : /

(B) 5aid Section is an unlawful delegation
of legislative power by the legislature of Illinois
to the jury impanelled, or the Court mitsing without
a jury, for the purpose of trying any case under
sgd Beotion, to determine, ex post facto, the obli- .
- gations of an employer under said Act, and wbetber

hig attempted compliance therewith will be epproved.

‘.'.‘. .’.
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JOHNS-HANVILLE CORPORATION,

a corporation, s

Its Attorne o o
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STATE OF ILLINOIS }“
County of Cook .

PLEAS, before the Honorable......| (4 é“ 2 7 o AN
one of the Judges of the Superior Court of Cook Coumy, in the State of lllinois, holding a branch
Court of said Court, at a regular term of said Superior Court of Cook County, begun and holden

at the Courp House, in the City of Chicago, in said County, and State, on the first Monday, being -
, : :

the.w_m day of... I ) the year of our 3

Lord, one thousand nine hundred and..acZZ ool T AR ., anid Of the Independ:nca ,

) ey Ll .
of the United States of America, the one hundred and%;‘?@M .

Judge of the Snpenor Court of Cook County

Present :~The Honorable

THOMAS }J. COURTNEY, State's Attorney.
WILLIAM D. MEYERING, Sheriff of Cook County.

Attest: FRANK V. ZINTAK, Clerk.
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STATE OF ILLINOIS |
OOUH?YOFOOOK;

"
oot ol - N AN SN

e, Id s SUP£RI0N COURT OF QROK .QOUNTY .

JACK OOLEMAN
Tys

JOHNO-MARVILLE COMZOR. TI0.,
& oorpuzatlon.

No. 349 10%22
JURY DLMANDED List #6 P,7,

L N

CRu.LALBE 42 L}.! T
Yhe pluintify, JiCK COLAN, oonphm o: e
defondani, JOLHEJ WAGVILL | CORIFORATIN, o corperation, und
u’ll . : AT

1. 4“uut on or «bout the 1lith of au:qh, ‘A, D,
1934, tho defendunt, Ju 4 AwiT1LLE SO .eowms ves a
duly o:gu.nizud wd authoried Sorwrition, doing businaess
in the Btate of Illlmols, Cownly of Lake, and City of
duukegan, at “hiah tiue wnd pleca, it osned, operated, and
uuntun.d 8 fuotory, will, or euo.blivhuent £0r the pur.ose
of manufacturing wsvesios in ity veotous forng, .

(VRSN

“* " '2, That the said a: feudant, in 1ts :a.btozy,
mmod a.nd opamtud ourtain depertwents in which tmks

ure 1oadcd with ag.estos cument, und whore baan or asbestosn
cemeat nre weiphod, end durin:;; these prooooaal A groat dcal
of dust frow upbuatos, Ovaent, and otber ingredisnte, werv
caused to and did imprognute the air in suld pmwmises in
such great quantiiics s4 to bo greuatly deletorious to the
health of human Loings,

aeeee 2BV M. LB DELlE DULeULyy,,,  HCOOVET HEUS=Y
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3, ‘et on tho aforesaid duy und at the time
and plaoce aforesaid and 2or u numbzr of years priox tbcrato,
he was tn the euploy of sald defendant, and vn:kadhiu [}
J.n.‘born, IOAdinh trucks with 100 pound baga ‘ot C;IDOItOI
omont, velghing openm Ligs of eadestos oement, m doing ',
goneral work, dwring; -Liech tiuc, e 2o axposed and sub-
Jooted to 8 grous Jdual of the wLozcscid duata oi:oula.ung
4R and sbout Lo oald Jdopartuunis.

%, Thzt ia %he carzyin: on of tha uid business
by the d"fond:mt as the sama 2o bain; done a.nd for many
7anu ‘prior thoreto Lol been condusted, ths detcndmt
kne'.v' tnd by the cx&roiua of dur o2 tnd oaution should
Hdve tnoim thit the same sos ent o .nd did produss the
iilues and dissise in ths plaintifs of whiech ;tha nlain-
fift now complains, wiich 1lnsss «nd disoase is poculiur
to suwoh work nmd procoas usaec in vhe o.xzrying om of said _
bu.liun, to which omployees we.o and axe not ord.tnarny .

expoud in other liien of e .lvyuint.

[ et
JF 1 - 5. 1bat the pluintiff .us ezused to smd cud, dur-

ing the period oJlorvauld, neuvsssarily broctle in largs

quantitive of aso.sebos duest, cesont dust, and othex duste
through his nocs und aouth, and suid dusts beosas lodged
41 h4p thro:t snd luwizs, ouusicg the 1llueguéss here com—
plained of, wizlu &z, the lelntifi, wis in the exarcise
Qf dug care und ouution for Lic own poraoanl heulth and
safoty,

6., That tho slulntiff w=o in entire ipgnorunss of

the dangorous C..r.oh = of tuu varioun dusts to which ho w28

...... 20U M. LA Dultle DLitulpygue, HTAJVET ,'%5”°"}
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to provide macks o Troult tess o MAhs woraratus to bo

wsed or worn by o2l 1 i.axdld cthich would effectively pro-

vent hia froz inhalin: the ol duste czusad to imprugnate

and float in the adr 4. oot about ondd  raaisoes ao provided

D7 the oaid sitatat:, .t azoh would £ -atively 1:';-‘:%,'\;::":~ the /

plaintifs frouw cont.onctin ih. dle.crue Larein complained of,

(b) =negdiesxl; reiled to rowove as fuy as pruo- .
ticable, by cither v'cntil;xtizu_' or ¢zt doviges, the afore-
said injurious duets fro.e thr Towd 203 in which the Plaintifsf
workod, contrary t. seviloa D2 ad i 9% vouoeralng tha hoalth
and sufety of ovurloyeas in Tuctouiod, meroantilo ostablisiments,
#ille, and worlslo.d an e .Ltnic of Yllinsia.

(0) umociimtly catecy nd ermittad the pracises
t0 bo swept 00 ou t0 waiss wsLtutss mot, caaesd dust, mnd
other dugts, controry to of<ion 173 o2 wn Act concoriing the
Beelth and gafoty vi zamluyeea in fiotorivs, mercantile cutab-
lishnents, a:ills, 2nd wooiasovs,

Alaintiis woks judsment Lo 1%y Thousand Dollars

($50,000,00),

Y
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t , sxposed and to thi spouiiic putuiw ol e divesse or disousus

. that would or coldu ropuld frow the inhulation of the ufor;—

. sadid dusts, wnd vio ucver, ut any tiue, .informed hy.any agent
..0f the dsfendant 0f Tiw fuot thut puch dangey did. o¥ eowld

. possibly exiat, : e /

P oLl

7. That ot und during the uforesaid time and place,
the defendant did ouc or other of the following astis, thore-
. by causing the plaintizy to ocontruol end 5“00@:;‘0 the .
. oooupational digoas> koown as prouncocaniosis, As a Tesult
- whereof, he buos lost counoiderable woight; be has been in-
..oapacitpted and weekenod 50 that he cannot perfomm any work
- .for which he 4s fitied; thut he bas sufiexvd great mental
and phyoioal puin end onguish cnd will coatipus 60 %0 suffer
. Loz the seat of his life; thut he kis booome 2iable fox u:'d/
.. expanded lorge suas of zonfy ia aud sbout endeavoring $0
gure himself of his illness as afor:swid; he has basn prevented
. and hindered from attenuing to his usual occupation and
business wharedby he hus lost divers grext gains epd profits
. And will continus to losc divers grost gains and profits,

(o) wilamiiy sualaed to .2ovide roasonable and
approved dgvices, .arthods, or ucenc fox the provention of
said disensus, conirur, to tho provisicus of Jeotion I of an
Act entitlsd: "ind sct 4o .romote the sublic Health by
Protooting Oertuin <adoys=2 in thiz Ytute from (he Dungers
of Oocuputionul :Mueouu.z, wndl proviiing for tho enforosmeat
thersof, in this thit Tl we were, in cad about tho sald pre-
miees, no wvroper suction fiuns or utlur cppuratus provided for
oolleoting the injuricus dust> in tha aix in und around the
sald premissy whors _1.intiis vorked; thut the defendmt failod
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— JOHNB MANVILLE CORPORATION, B
A corporation. . .
Defendant
To the above named defendant: -
You are hereby summoned to answer the complaint in the above entitled cause.
Tats notice that you mum file your answer or otherwise mak ppearance in said court held in the

courthouse in the City of Chiago, Illinois, on or before the first Joexiaxdy Monday in the month Of ...
e AVEWRY ..., 1938 _ provided this wnt shall be served upon you not less than 20 days prior

to nid date.

1If this writ shall be served upon you less than 20 days before uig idut‘l’. you will file your snswer or
otherwise make your appearance in said court on or before the dnd:)(uggad Monday in the month of

Bentember 19.34.

If you do not sppear sccording to the command of this writ, plaintilf may take judgment against you

by default.

+  This summons must be retumed, in person or by mail, by the offices or other person to whom it was
given for service, with indursement thereon of service and fees, if any, pot later than § days after service

thereof and in no event later than the date éirst above samed

Witness, FRANK V. ZINTAK, the clesk of said court, and the

scal thereof, 3t Chucago, {luoois, this.....Jul..16.1934 --......

(copy seal of day of

Court )

.....................

Plaintif's Attorney (or Plaintiff, if he be not

...........................

Clesk
represented by Antorney)
ceeeeS0L AndTewE e,
Address
e 38O V. La Selle Stretyy.. Andover 53Né=39
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SAQK ..COLEMAN.

ACTION

s
SACHUS. MANVILLE.. comm1:1...::.....(.«...{39&: ........ -
343 20k22
LARATION.

/

s

¥e hereby enter the epecial appearance of JOHNS MARVILLE COR'ORATION,

........... e RY XL oovovenrenen pREE R RS RY .. 4o CAX 2O SON, . AN4 outrselves.us. dts.

- attorneys for the sole purpose of lLiving the above entitled couse
transferred and-removed from the Suporior Court of OGook County to
oo Umited Btates District Court Tor the Nozthern Distriot of
1l1linols, Eastern Division.

Defronlantxxx 1 boxeh x 2 bacvesveaxisl ock socae. F&d r ﬁc;&r_,

Attorney for JOHNS JUANYILLY CORQBATI ot

Chicago, Ill......... Angust.......orcnn 19,34

4
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day af Lisy oA
. *-;
PR 2 & B /"ﬂ/“d"vc
“ e,
ceias fbL ’ ’

CRMC-Motley1000-Subj-004648

Published by AsbestosClaims.Law
asbestosclaims.law/library/12966/19


https://asbestosclaims.law/library/12966/19

L

i

PENTY ¥ E 9P

day of

a CLiv.at

* .
Lav. dd

Y243

Coleman v. Johns-Manville, Pleadings and Removal Papers (1934)
ACL Doc 12966 - Page 20 of 40

de
v /\ D "
e

ORI 1

.o

sl
0% .
Ly A" AD.197 Y
AR § [-¥1 7% BN
.

CRMC-Motley1000-Subj-004649

Published by AsbestosClaims.Law
asbestosclaims.law/library/12966/20


https://asbestosclaims.law/library/12966/20

ILLIwuIs

S0,

FeCOoOUK)

14 tel St Ji000 COURT OF COUR COUNTY

. . ey .fz .'
CoLIAN ; AR .
e Whealy Wt
"h 20. 3!‘ ﬂ wu-.‘i e R
~UANVILIE 50t ORAT10H, RPN
poretion, ] celab L a
. e
.‘ * VI"w
e HEllex 1l
. 1 Andruevo

160 dorth Lazslle St.
Ghicugo, Illinoie

Sl ateree Ledina. Nt 'lh",.: on 7}!“"“"4{’

% {eapgtew T, 1.3+, ut the bour of

otclocs _ (. J, oF uy 8yon thersalter as ocun~

1serd, ¢ ohal! &.pezyr bafors Ilis Nonor, Judse
, in ihe room in the OCount but1aing

Y coouwpdod by L o9 & Court ibos, or in his adbaence

bofore any othor Jud x cituing in hie O%Baé, and then und

there move the Coart tc -atiyr uan order removi

she svove
entitlad cruse $0 tno Motides ourt of the ted Stutes
£97 the lUorshoun uvlatziost o1 1liinoig, sustorn Division,

and in sup.ort of such wwilua ch> 1 Tedont a petition ond
bond, us per ocosies ntilazy horsse, ot chich time and
Place you may n:.cur 4T you £o 5o ¢ iit,
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BTATZ OF ILLisiol. )
COUUTY OF C 0 © » )

L.

FLOi o, b2, uxing fizst duly gwora, en oath
480898 tnd peys th.t dhio 18 un employes of the law fim
0f Heth & Listur, utitornoys Jfor Johmo-iinville Ooxpexation,
& gorporstion, dziunduint in tuc Lbove entitled cause; that
sbe oaused a 0.,y of the ~ovve ead forogeing notice, t0-
ether with & coLy 05 .otition and Loud, t0 ba sperved uson
e folloaing, LY uupociting a copy therzof in the Unlted
9tutos Lzdl, in the wail ohut. in ue Cns lasalle bullding,
at 1 dorth Lulille ~trect, chicuoo, [lilnsis, postage pre=’,

at tha hour of ! otclovk, &, ¥., on
3 }::_:_*M , 197, in un cavelops sddrested aﬁ%ﬁ?ﬁl

4

Lye W01 .ndruevg
1ou Jostih La.Llie ~trsct
Chlou; o, 11lindis

SUSSCHIACE and = w.ii

to bafore me thia___;_z

day of aile s e U
1934, Vi

.

> s )
Lttt fr = S ol

uorﬁry Jublle

/.
‘ ( 2/‘&/&9 /"'/‘;' '“‘(‘/
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STATZ OF ILLILIVI.
COUNTY O C O O & ]

) ss.
!
I Tl SUPSRIOR COURT OF GOOK CQUATY

JACK "COLEMAN : ' ,

JOHNS-MANVILLE COR‘ORATIUN, ; ILNICON I
& coxporation

" 0 e . . T
P . e -

EELLITLION

The petition of JQHNS-UANVILLE CORPQRATICN, a
90T zation, defendant in the above entitled gayse, Tespeot-
i "fwlly Tepresents unto the Oourt: —p -

§ . .
L v

1. That the above entitled suit 1: brought by

‘tha plaintizf, Jalk CULZUAL, to rocover of tha defendant

n&ned therein the sua or rifty Thousand ( 850 000) Dollars

ror allebad injuries in the natura of an cccupational 111-
na;;’h; diseage to the zlaintiff, and ia wholly of & oivil

naturs; that tho matier and asount in dispute 4n said suit
oxgeeds, exolusive or iantcrest gﬁd ooaté, the guz of Three
Thousand (¢3,0700) Uollars, all of which will moye fully

pRpear by the coaplaint filed in said suit, whigh §s hereby
Tefoxred t0 and make a pert hercof; that thexs is scon-

troversy in said suit which 18 wholly betwesn oddvizens of
@iffevant stutes; that the defendant JOMNS-UANVILLE CORPORA- ..
TION, & corpor:tion, is a forecipga corporation, and was, at LR
ths time of the commsncement of said auit; and still is a ) .

oorporatioa duly rorasd, created, znd organized under and
’ 3}
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W/ﬁ IS SRS DR {

DIt RN

A €0 PO A

DY viztue 01 1. 2 . Ve ew. - . v owa 4t TOsk, -nd Woo then

and 8t11l iy o eiti.ca o0 L Libewr of wev York; that JACKH
COLEY, plalutill, 2w, ~o the tins of tho commenoement ©f
this suit, and still 13, & citizon und resident of the State
of I1linots. R

‘ -2, That ot the tiae within which the said defendant
is roquired by the lavs of the Stats of I1inqis and the rules
and pragtice of this Court tu answer ox pléad in sald suwié hac
Y _mt“ox,puad. e

"3, Th:t the defandant aukes and files herewith &
bond in tho suz of FIV- HUNDA:D (3500) DOLLARS nttb. good and
sufficient sursty for ite entsring in the Dlstxiot Gourt cf
the wted Btates for the illorth~rm Diltriot ot Illinnis,
Eostern Divigion, within thirty days from the ‘date of 11~
ing of this petition, a oercified ocopy of the ;;ac;oxd in -'thu
sult and for paying all costs thet zay be a.nrdad by said
Distrigt Court if it shall hold thatthis nut nt -mng-
ru.ny Or improperly removad thoreto,

WHBISFORE, dofendant, Juzms-mvn.hgooo.mmmxox,
& corporntion, pruys that this Court procs:d ma furtheyr
hezein exoept to make tn order of removal as required by law
and to acoept the bond prusented her:zwith and dizect a trane- .
oript' 0f the reocord herzin to de mede £or suld Distriot Courd
0f the United Utstaze for the dorthern Distriot of Illinois,

Eagtern Diviaion,‘aa provided by law,

JUlHS=-EARVILLE CORPORATION
u cor ;orntiox}.

' | 2
K . Jy, ("n (/V( st
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BTATE OF ILLINui. )
dU.
COUNTY OF C U U & )

JOHJ J, FLY.Uil, being firct duly sworn, on oath
deposes and says thut lhie 18 o wember of the firm of -Heth &
Lister and one of the attorneys of rscord of and toé the .
defendant, JOHU-uAUVILLZ CORPORATION, a coxporation, in -
the above entitled cause, the petitioner named iz the ' o
foregolng petition; that he has read the seme and belicves -’
the same to be truc; and zifient further says that said

; petitionsr s abecent from and is 8 non-resident of the
Oounty of Cook, State of Illinois, in whioch said puit is
brought, and thet therte ure no officers of defendant within
the States of Illinois to muke this verificatiocn, and that
affiant makes this afiidavit for the reason that the defendant .
and its offiocers ar: avcent from and noan-residsnts of the
County of Cook, Staie ol Illinois, in which said suit is
brought.,

7|

‘],

{’1/'{)!_“ O V.Zéfna .
R ‘4

Subsgribed nnd sworn to before
me this_/*7 day of ' ., 4 (s 193k,

AT A

Rotary sublic

/“ . . o
At LU /

/

o e e e s A et WS PR,

W
.
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SraT- OF IL11.0). )
WUTY Or 0 U & )

I Siie ot o de ulliie W COOK COUWHTY
JACKX OQLEMAH
el o
JOUNO=UANVILLE CO-UiaLLUs,
& sorparation

PERAYS TP . o

O, 3“‘3 mwa -

w

P e s Vs W P P

2042

EEELEEL I S
Lul L o KBOU ALL M LY THR¥D sCoadll, ’n,at:-ﬁ, JOHLN O
MANVILLE GOR/ORATION, u carporation, ae Mm. and

ROYAL IMDEWNITY GUMPAXY, & cormorution, &s surety, nre ,_
held firmly bownd unto J4SK ~UL :tAd, plalndiff, ia the |
penal sua of FIv- NUGu.al. ( i500,04) LOLLARS, lamful uSnay
of the United Ltatoe, Lo be .<icd to suld pleintiff, his |
exeoubors, cdmiuistrcinrs, or cusigos fox vhich puynent

well and truly to bz m.u¢, ¢ bind oursclves, Our susces~

sors and ossigns, jointly :nd s2vsyally, timmly by thess

»nne

L e ¥

presents,
. c—
SIAL:ZG with our uoalo and dated }hq_,z.ff'_’(; day
of ﬁl ‘;L‘;_y w 3 e e 193!}. A

TRt et e

Rlestlall, the = 43 JCH.&:&—;&.:.“IILLt OORPORATIV,
a corporatica, his 2:.lod uy tition to the Guperiox
Jourt of Cook Coumty, Iilin. g, for rouoval of & oertuln
csune thuarcin punding, -heredn Jasd LULLUAN 4@ pladntifs,
end the sadd JUis ~ b i Snldwd L, a corporution, 1o

dufondznt, to the ul:iclut vourt of tho United Stetes for

1.
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rasilur Tl . PN . ¢ etitlon wsl Yorty,

wnd Bla § Ll ot 0 taos ey 5.4 eotion 4n oolld

SR TL0T Cousi ol Jus SARGILY Lo e Fode

NOG, hilieesGi, AT the enid J J2I-HANVILLE
CORVORATION, u corjorelion, sholl snt. in sald District
Court of %uo Uultcd .tates T the iiorthsrn Diskziot of .
I11ingis, Lustors Uivieion, withkia tiirsy days tm the
date of riling ouid petitiom, w certified ogpy of the
ionord in said puit, und ehall wall wnd trdy pay oz cw.u;c

) to be paid, 211 costs ti.t my bu awerded thexedn by sudd
Diatrio} Court of the Unitad ututes, 12 214 Court aball
bold thud sald oult wus vromiTully oF improperly remaved
tha:of;o, then thio oblig=tion ahzll be void, ctharﬂutt
shall remain in full roroe mnd virtua,

Julisi.— 2 dVILLE OORPORATION,

u corporution
(Cpmtzdly

‘”M | [l e
assistont Segretury

WAL TZD&LIITY COMPALY,
[ co;por.fsum.

. -}
Y, ’x‘-/’\h =% (rals b (ex1)
atiormney-1n-£:08 .
* ¥ /&1,’:.4,&—
e
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o

tnt rc*egolng {fastruseat Lo Hio fros wnd voluntu;y cot as eush
oz’.'ico: ar sudd cororiiicy, 6 tus frys «ud voluntary a0t ot
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it

‘J'f.‘\ff. 01' 11- | S P
8.
GQ'JKTY 01‘ [ VRN 1

On this _A_S_'}‘_f'_, Ly af ____(E‘,gf_“g_é___. 1934, vefoza
®e personally uypuarase -;iejim.é’;_ﬁllzga__;. with
whoa J am puroonuily kv usinted, wie, being Ly me duly svomm,
sald; that Le resiics $n tho btate of 1llinois, Oouaty of
Cook; that ho ia Atlom.y-in-fuet of e ROYAL INDDMEITY
COMPANY, the vorsoration docrusidod in sud which exzsoutsd
the foregoing iustrumcnt; thut he knous 8 coypor:te seal
of said Cowpuny; thut the senl zffized to sald {astrnent
48 suoh oorsor.te seal; that it wes 80 arfized Ny oxzdsr of
the Board of uirvotors of suid Coupuny; and thay he signed
his nams theruto us Attorney-in-ii.of Ly 1ike suthexity; and
that the Mabilistiou of the auid Coapany 40 neY saneed its
aseets, as ecoortuansd in the wcnnar provided in apter 33

" of the lLuwg of 1939, conctituting Chzptoy 28 of tho Consold-

da$ed Lawe of the ~tute of Yuw York, &(nd knova s the In-
Burancs lLaw,

(2,0"5—4/‘3 Cee) rth',{ny (2. @&,

‘ dotaxry rubdlio, 7/

R R 8 T, .
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B8TATE OF ILl.a.d. ;

COUNTY OF © v v

L ddie WU 100 20Ust OF 000K COWMTY

JACK COLIMLH ; ) ' /

-y No. 311-3 1o0ka2

- JOHNG-MANVILL: GO-ORATICI,

& qorpozation.

fe:
pe

QAL L

Ti:48 ciupe coming o8 for heui;g upon, ﬂ;e petition
and tond of the dzfsaucnt hersim for am order transferring
this cause to ths mxtzd Jtutes District Couxrt for the Northern
Distriot of Iliiauiy, Luatern Divisiou, and it appeaxing to
the Oourt that the desenldint Luz Tilsd its patition fo? such
removul in dus fusm »f luw, wuld thiet the defendant has filed
$ts bond, duly couuilionzd, with good and sufficient suretics '
a8 provided by luw, wmna that delendant has glves plaintif?
due znd legal notice thercof; and it appearing to the Oourt
that this 16 2 pro.cr causa for rcuovel $0 said Distriot
Oourt;

IT 15, 0. iF0HS, OaldwD, ADJUDGED and LECREED
THAT 8AID PLTITION Aliy HUND uxe hereby acoepted and that
this cause be and it iu hereby re.oved to the United Btates
Distriot Couxri rox ithe Horthern Ulstriot of Jllinols, .E.autern
Division, n.ud.me olurk is hercby directad $0 make up the

record in sudd ciuuve for tzuncuission $0 sald Oourt forthwith.

; / N O B ., “
ZITIR Mz é /é//y%v
Judge W™

IR E A
""’MUQ

CRMC-Motley1000-Subj-004662
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§, PRANK V. ZINTAX

P tewis ot 2 thiz be.

too bt o tiue, patiecb Wnd o L P

adsmsrsas - avevas wsvenas vavesrrnanss o een

» Caunty, in and fur the Siate of

S bateby Lcmly me above and foreguing

ek Lt ...

side th

snd.

In Witness Whereof, I have hereunto set my hand, and aﬁxed
the scal of said Court, at Chicago, thix_.&(ﬁ..f._._..

day of__&%!ddi_(_a.' alVS X4

um@é__-cmk

.
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UNITED STATES OF ABERICA
STATE OF ILLINOIS

86,

IN THE UNITED STATES DIBTRICT COURT
NORTHERN DISTRICT OF ‘ILLINOIB P
EASTERY DIVISION

JACK COLEMAN
VB, ”0 . ’4353“
JOENS-UANVILLE CORPORATION, )

a corporation.

¥OTIQOX

How comes JOHNS-MANVILLE CORPORATION, a corpora-
tion, by Heth & Lister, its attorneys, and moves the Court
tbat the above entitled cause be diemissed, and as grounds
for said motion, defendant shows unto the Court that plain-
tiff's complaint is substantially insufficient in law in

the foilowing particulars:

1. That it appears from said complaint that plain-
tiff sues for disability due to an alleged occupational
disease incurred in a process of manufacture or labor in
which poisonous chemicals, minerals, or other substances are
used or handled by the employees therein in harmful quan—
tities or under harmful conditions, as provided in Bection
2 of the Occupational Diseases Act of the State of Illinois; 'l,;j
being "An Act to promote public henlth by gréieoting ce;tain . ‘i ;
employeee in this'State from the dangers of ocoupationai

disease, and providing for the enforcement thereof, approved

o < e . P DO
P Al P R .: ‘-' N
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BTATE OF ILLINOIS
COUNITYOF COOK

JOHEN J. FLYNN does hereby certify that be is

one of the attorneys of record for the defendant, JOHNS-

MANVILLE CORPORATION, a corporation; that in his opinion °
the foregoing motion is well founded in point of law and

that it is not interposed for the purpose of delay.

/

"' Bubscribed and sworn to before me
- this .,zféday of September, 1934,

Coleman v. Johns-Manville, Pleadings and Removal Papers (1934)
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UNITES STATES OF AKERICA % .
€s.
BTATECOF I LLINOIS

INMEWMWSMMSMMMﬁGWM vl
NORTHERN DISTRICT OF ILLINOIB '
EASTERN DIVIBION

JACK COLEMAN
) ve. No. 43634

JOHNS-MANVILLE CORPORATION,
a corporation.

MEMORANDUM OF POINTS AND AUTHORITIES ON DEFENDANT'S
MOTION 70O DISHISS

Plaintiff sues for the alleged contraction of an
- occupational disease, namely, pneumoncconicsis, as i result

of inhaling dengerous and deleterious dusts.

In a very recent decision, Burns v. The Industrial
‘ Commission, 356 I1l. 602, the Sunreme Court of Illinois re-
'}%. interprets Bection 2 of the Illinois Occupational Diseases
Act, and creates a third class of employments which are sub-
Ject to the provisions of Section 2 of said Occupational
Diseasesa Act:; namely those "engased in any process of manu-
facture or labor in which poisonous chemicals, minerals, or
other substances are used or handled by the employees therein
in harmful quantities.or under harmful conditions.* The
test of liability in this newly designated third class would

seem 10 be whetber the disability arises from the use of

CRMC-Motley1000-Subj-004666

Published by AsbestosClaims.Law

Coleman v. Johns-Manville, Pleadings and Removal Papers (1934)
asbestosclaims.law/library/12966/37

ACL Doc 12966 - Page 37 of 40


https://asbestosclaims.law/library/12966/37

*poisonous chemicals, minerals, or osher substances,"

Bouvier's Law Dictionary defines poison.ic be Yany
"substance, which, when teken into the living orgaﬂiam, is

cepable of causing impairment or cessation of function.¥

Btedman's Medical Dictionary defines poison to be
Yany substance which, when taken into the body, is injurious

to health and dangerous to 1ife.*

The substances alleged to have beeg bandled by
plaintif?, and to which he was exposed, and designated by
him in bis said complaint to be “dangerous' arnd "deleterious
to the hgalth of human beings" certainly bring'tﬁemaelves

- within the classification of Ycapeble of cauaiﬁé 1pptirment
or cessation of function," particularly in the light of tﬁe
1llneess and disease which the plaintiff says they cauaedi

Paragraph (b) of Section 15 of the Occupational
Disensep Act (Paragraph 199 of Chapter 48 of Callaghan's
Illinois Statutes, Annotated) provides:

This subdivision (o) of this section shall
apply automatically end without election to all em~-
ployees and employers enmazed in the occupations
referred to in section 2 of this Act. No common law
or etatutory right to rucover damages for injury or
death sustained by any employee by reason of an occu-
pational disease arising out of and in the course of
his employment in one or more of the occupations
referred to in section 2 of this Act, other than the
compensation herein provided, shall be availeble to
any employee who is covered by the provisions of this
subdivieion (b) of this section, to any one wholly or
partially dependent upon him, the legel representatives
of his estate, or any one othwrwise entitled to recover
damages for such injury. Tle cumpensntion herein pro-
vided, togetnher with thc¢ orovisions of thie subdivision
(v) of this section, chkall be the full, complete and
only measure of responcibility of any employer engaged
in any of the occupations referred to in section 2 of

this Act.
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Defendant therefore urges that it appears from said
complaint that plaintirf sues for dicability dus to alleged N
occupational disease incurred in "process of manufacturs
or labor in which poisonous chemicals, minpereals, 9£ otbher sub-
ntancel.gre used or bandled by the employees fher;oi in harmful
quantities or under harmful conditions,” as prov;@ed in Bection
2 of the Occupational Diseases Act of the State of Illinois;
and that under the provisions of Section 15 of said Act, né
common law or staturory right of action accrues tﬁ the plaintifs

by reason of the injuries in plaintiff's complain? alleged.

Defendant therefore respectfully submits that said
complaint should be dismissed.
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Attorneys f0r Defendant
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Y . .
‘ : fited States District Court, Northern District of Ilinois /
, Cause No.. 43834 _____._ / Date.... ¥aY 29, 1936.
. .
Title of Cause..... JAYI. CQLECAl ... ceeena- eemcevmmmcmceececscceccanaa-
/
N I B T OO —meemeee—e———aaeas
DA - ver 13 -
x o JCS=HANYILLE CORPORATION o e e
¥ I .
ﬂ‘ X & corporation. . .......... eemeecmanne eeeememmana.
Brie; ;mtemeﬂt }'Leave-m-wi.zh:lrzuﬂ..defe.ndant.'.s-mwex..and-.to.-ﬂl
: of Motion
" : motion to iismiss and to dismiss the cause. .
4 ceeesmscceecmcencmmnan ceecmcccmscmccaacacammesmsnananann
_ Name of moving CHETE. & LIS TR e e ceem—e—eean e m———
: Counsel
! Representing. . ov... sefendant..... —evemeenm——— ceramerecanann —emmcacne
- ) Name of opposing . SOL ANDREFS. < oeoeemee e comcccean cecmmemeaccnm—————
: Counsel (if any) §
R ""-":“" """ ) Sreesresstccesccenecccrsecrsannn,
; st i A sl g
; AR 41 .'..-’.’.'.---'.’."..".".&".---.f.v.---7é}..&..--?¢l£‘}.{.‘.l.':.’2-.
: ' : A j :
s Y ¥ n 0
! : {}3-\ I R Sy N ’.----i‘.':‘.‘t}(i--ﬁ/!..‘[.‘.l;\i’..’.’ ......
. { ' . . . j -
[ | PR ES CHES | RV A S S R
* [ A er i AL ek ALK _,. RN R
~ 3 ’ \/ . - . A ,rﬂ ...............
: . o
; Hand this memorandum to the Clerk. .;"' K
' Counsel will not rise to address the Court until motion has been called.
% (L,D . ’ [ LT
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