
- R. V. AYCOCK, : EE 

- S————— e 

(& iz CIRCUIT COURT OF JACKSON COUNTY, MISSOURI, AT KANSAS CITY 
NOVELBER TERK, 1933. 

gsanAan DUGAN, 
“» o voo 

Plaintiff, 

R, V. AYCOCK COMPANY, S o 
AYCOCK CORPORATION, and . : & 

.. Defendants. 

PETITION FOR DAMAGES. - 
- - 

Plaintiff states that ddfendant corporations are 

corporations organized a.nd existiixg acéordiqg to law, :a.nd at 
81l times hersin mentioned o.s-mei', operated and controlled an 
extensive retail, wholsesale, a;‘beetos construction and repeir 
dbusiness ‘in Kansas City, }.{issouz.'i. 

. That defendant R. V. Aycock was at all times herein 

.mentioned in direct charge of the repe.i.r and construction 

" dbusiness of said compsnises, and 1naugnrated and directed their 

system and method of ;:ork as hereinafter mentioned, and plain- 
ti2f worked under his supervision and control. - Cs 

That during the month of October, 1931, and for a long 

~ time prior thereto plaintiff was in the employ of defendarts as 

& common laborer, Bssignsd to répair and construction work, which 
included tho mixing of asbestos with water to have it ready for 

use; that in the mixizig process, fumes and particles of said . 
"esbontos would become detachod end saturate the air'ndsacent to 

vhoro ma?.ntift and other workm.en would bs employed, .and through 
broathing caid fumos and detached particles found loa{;mun't in the 
lungs of plaintiff to such an extent as to cause damsge and injury 
to his lungs; that the dangoerous nature and. character of asbostos 
furios ana particles was known to the defondants througfi their 
superior knowledge and long operation of saigd businoss, or in the 
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. 

exercise of ordinary eare would have been known +¢o thom, dut was 

" ummown to the plaintifs, 

" Plaintiff further states that because of breathing in 
fumes and particles of esbestos in the conduct of his work, his 

" lungs became surcharged therewfégl-causing him to become d4iseased 
and sick and permasnently disabled from work. 

Plaintiff further states that his injurieé were directly 
caused by defendants, and each of them, in that R. V. Aycock, : 
personally and as superintendent for his co-detandants,’éaralessly 
and negligently operated said work upon & negligent esnd dangerous 

method, in that they directed and required plaintiff, and other 
employaeé, to mix asbéstos with wate§ by placiqg hisg hands therain,' 
raguiring plaintiff to bend over a container'in a stooping position,’ 
B0 that his nostrils and mouth ;era in close proiimlty to sald 
asbestos fumes and particles, all of which made it reasonadbly likely 

that plaintiff's lungs woulld becoms surcharged with said asbastos 

particlea and fumes to his damage and 1n3ury, all of which derendents 

knew, or by ithe exercise of ordinary care would have known, 

o Defandants end each of them were further nagligent esusing 
plaintiffrs dieaiwility, injurfi and damage in tfiat though dofendants 
and each of them kner that said asbestos fumaa and varticles wers 

likely to be breathea into rlaintiffts lungs and to injure him es 

aforegaid, yet R. V. Aycock personally end ss superiAtenaent for 
fils co~deferdants negligently failed to warn plaintiff of the dangeis 
thersof, ’ ) . ' 

Defendants and each of them were further negligent causing 

plaintiffvs. disability in that though they knew of the danger'or 
breathing particles and fumes of asbastos into the lnngs, yet they 

curelossly and nflgligontly failed to tnrnish any instrument, or 

device gbr the mixing of saild ingredients with safety to plaintiff 

l'and other emplogecs, or any mask, or device, or othor protection to 
~ be usod over his nostrils and mouth while sald mixing process wvas 

§0°inz on, all of which made it reoasonably likely that plaintifs 

e £ < = e S . M2y . 
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would broath said fumes and particles unil be.injnred thofoby, a1l 
of which dofendant knew, or by thoe oxorcise of ordinnrfi caro would 
have knowne. ‘ B 

_Plaintiff states that his injuries os aforeseaid do nqt 

£211 within the terms of the Vorkmen's Componeztion Act. 

Plaintif? states that the aforcsaid acts of nepgligenco 

on the part of the defendants, and each of'them, opersted diroctly 
and concurrently to cause plaintiffts injuries, and thzat he has 

cuffored injuries as follows: ' 
His lungs fail to properly perform thoir natural end 

oriinery ’unctions, all 02 which causaa a8 gencral breaking down 

of plainti;f‘s physical system and rendering his respiratery, 

ciroulatory and essimileative functions to be greétly impaired, 

80 that hs is rendered pormanently sick and disabled froé per- 
formirg labor; thait all of said conditions rendcr pleintiff 

extremaly norvouc, drritadble and restless, unuble to sionp. to 
st proper nourishment, causing him to foel stupid, with extreme 

lassitude, and causing him great mental snguish; that a2ll of said 

conditione ere permanent in their neture and chsracter. 
Flaintiff further states that bocause of said injuries 

: ha'hac'bepn prevented and in the future will be prevented Lrom 

ecrning money f}om his usual labor and occupation; that he has 
yaid out, and will in the future pay and becomé liable to pay 
out large sums of money for medicine and rediccl attention, all 

to his damage in the sum of Fifty Thousand ($50,000.00) Dollars, 

for which sum with ctstc ho prays judgmont. 

. 2! hfigz }~a”é'<a«,¢/¢?¢) 
. “ztornoJo 10T PIlainviite 
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Exocuted tais verit in Jzckara Coynty, Miscoi, on the .'L:"L_duy ol, 
HHR - . \_\Mwu. by leaving ¢ copy of this wril, tnzether with a capy o! 
the petition as furnished hy the Jerk, ata husiness oliivs of the within aamed 
defendant corporation, . \Moogia2zAds oo ~';{)(-'-:.;‘..“-_'2.d.’2_..‘.4m 

3y Y 

wi!h\:) ' . Z\:\_l N SN as“.;‘.:‘:?:;.";;..?:“.\_\_-;amfi."_’o! the sald 
delendaat corporation, and person in charg® B the said businéss office, The 
president or other chief officer of the said dufendant corporation could not bo 
found in Jackson County, Missouri, at the time of service. 

Exocuted this writ In Jackson County, Missourl, on tho._-_jgfie______day of 
© /'X_«rQHA— 1932, Ly heaving a copy of this wirit 

at Q}l:usiz}ass office of the within pamed defeadz:! cerporation 
* 
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With DN B¥neas.. asQALEs %:.xj;.’ui the said 
defemdant corporadior, and person in charpe “of the said bt/‘ ess ollice. 
The president or other chief officer of the said defendant corporation could 
not he ivund in Juckson County, Missouri, at the time of service. 

\ Exic_utcd this writ in Jackzeh County, Missonrd, on thefi_l_.day of 
\ .cj Wty 193 ) by delivering a copy of this writ to tho within 

‘ y Ve, N, 

‘. At T AT s 

0 
anmed defendant \. Ve M 

3
 

e
t
 

Y
 

AT 
T

, s
,
 

. o
)
 

o 
¥

 
w

4
 

5
 

z
 

i
 

s
 

fii Al 
R4 

4 . 

L T 
A 

et 
i By 

e
 

23
 

e
 

«
 >
 

-
 

CRMC-Motley1000-Subj-004252 

Dugan v. R. V. Aycock Company, Court Papers, with J-M Sales Corporation's 1979 Interrogatory Answers (1933)
ACL Doc 12985 · Page 4 of 87

Published by AsbestosClaims.Law

asbestosclaims.law/library/12985/4

https://asbestosclaims.law/library/12985/4


IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI, AT XKANSAS CITY. 
J ’ : 

BERNARD DUGAN, o ) 

— Plaintiff, 
vS. : 

R ) No. 425,211, 
R. V. AYCOCK COMPANY, AYCOCK : 
CORPORATION, and R. V. AYCOCK,- s 

Defondants., 

- 

SEPARATE ANSWER OF R. V. AYCOCK COMPANY 
AND R. V. AYCOCK, 

Now come R. V. Aycock Company, a corporation, and R. V, 

Aycock, and for their separate answer to plaintirr‘é petition 
deny each and every allegation in saidfpeéition containec. 

WHZREFORE, having fully answered, sald defendants pray. 
" to be discharged with judgment for their costs, 

. 3 : 

i 

WATSON, ESS, GRONER, BARNETT & WHITTAKER 

. . - . 

‘Attornoys for R. V. A og& Company 
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21 A MEETING OF THE BOALRD OF DIRECTORS OF JOHNS- 
4 MANVILLE CORPORATION was held ot the offices of the Corporation, 

0. 292 Madinon Avenue, New York, H. ¥., on Morday, the 27 
day of Jumo, 1932 at 4:30 o?clock in the afiernoon. 

The following Direecters were present, constituting 
& guoruvas : 

4 

e
 

. ; A Mescsrs. Wolter . Aldridge 
. - Lewiz B, Brown 

. Vi. R. Seigle. 

g lr. ¥. R. Seigle, Chxoirman of the Board, acted 2s 
hoirpan off the meoting cnud presided thereat anid Ir. Z. M. 

Veorazoz, Secratzry of the Corporaticn, acted as Cecreotary of 
thz c2eting and kept the minutes theraof. 

A nctice of the nmeetins and =flidaviti of maiiirg was 
presented ani, on moticn, duly made, seconded and unanimousiy 
carried, was ordered f£31sd with tho records of tne mezeting. 

The mimmies of the meet’ng of the Board of Dirzezors 
held on Juze 1, 1932 mad of the mesting of the Executive On.a- 
mittee held oa sune 14, 1932 were read to the meeting and .2 
motion, duiy made, secunded aud unonimously carried, were 
ratiried and opproved aus recorded. 

m
oe

ey
 o

y
 

L
J 

K 

_ Statements wore submitted to the meeting coverinz 
majcr projects, casa position and roreceast, sales during t.oe 

. . monta »f Hay apd June salies te the latost date that figures 
‘ were availzble. 

The Chairman suggested that the regular meeting o2 
+he Board of Directors vhich would ordinarily be held on tle 
last londay ia July be ocaivted; that the reguler Angust me:i- 

. . inz be heid at tho usuai ¢ime und that the reguiar umeeting oo 
Saptewmver be held on Goiover Ird rather thanm on Sepiember Ziz:. 

Thercupon, on motion, duly made and seconded, th= 
. follewing wosoludion was unanimously adeptads 

RECOLYED that the Board of Directcors omit the regulur 
July meeting; thuait the regular August meowii” 
be held on the usuai dabe, nmaely, August 2ol 
and that the reguiar depiembar meatiag e 
haid on Cuioser wrd rainer Than on deptonber -~k 

Py 2e T - 50 1 ' TN 2 bee -~ TM Presidont Adiscunnad boiefly tho oonoiIbiliiT o 
- b 't LA - 7% e 5w - Tt o Woelee g 
s ouvr sollin: ashantos lbie wo “iC0Ll ASD2STOS olaas, LKAt .. 
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LJ He stated that it was conirary to the policy of the Corporation 
tc sell asbestos L£ibre bur that the MNicolet mine was closed end 
wouLd probably resain cloced Jor some time and that if we should 
be able vo make icng term arrangemente wWith them sor furnisihing 

. then 1imitsd grantities of asbastos fibre, it might be well o 
d=parv Irom our policy inm this regard. 

. L] - ,’ [ - . o - . 
' - . q:;fifirter discussion, on motiion, Guly made and seccried, 

the folilowing resolution was unaniwously =2dopied: 

RESOLVED that the proper officers of the Corporaticn 
3 b2, and tuey hersby ove, euthorized To ) 

o nogotiato with Hiszolet Asbastos lXaes, 
G Limited for ithe sslie to said ‘Cenpany of 
*s aspsstos Zibre In iiwitazd quantitiss. with 

authority to enter invo suen contract with 
said Bicoict Ashestos Mines, Limitod as 
said ofticors, in the exercise of their 
sound Gaisuretion and wnon advice of counsel, 
shall deas wmost desircble and for tae best 
interesis of the Corporaticn. 

It was requasicd thaot the President cover this wizh 
e the Executive Committae bofore proceeding. . 
= — ;] The Treasurer stated that orogress was being made 

toward consummating vhe prouosed deal with R. V. Arycoclt Company 
winicn heod been agproved by tho Excceutive Committee ar its Jast 

i . meetiny and that it locked z2s iy a favorable tTransaction vould 
- bz voried o &% the experiditars ol pot mor2 than LVEL,ul0 few 

J| good-will.. ~ . . 

The meeting dlscussed cartain pending negotiatiozs 
with the Richaruson Coupeany cud ha fcerican Sugar Company in 
regaru to ike purchase by thoce companics {rom the Corporatisn 
of diztomacwous earth produets. o : 

The Troasurer oxploined to the mestling a propositicn 
beirz corsidered ac 2 calos premotion nroicer and Ia connzoToin 
sith tie Corporationis Darerred Duyment Vion wn.ch, i con- 
surzmated, wowid result in the Corgoration ipveuiing Lppromiii”..” 
£50,00% over a perzod ol two or thice yoars ia seloccted soen.id 
port:agas upon residential proparities given as securliy for TITul 
of tae homa ownors endorsad, in ooeh ¢ase, by Digheclass Iuno: 
deaizre, . 

Lfsar discucssioa, on wotlion, dnly made and seconti.o. 
the followiuz rosoiutlon ruld mnainiousl cooztad: 

e el e na e e e o . N AT o e Ry B O ATV T e Tk - SIS S RO T SpOSS ST TS 
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RESOLYED that the proper officers of the Corporation 
be, and they hereby aroe, antherized during 
the next three (3) years to invest suech of 
the iunds of the Corporation ac they shall 
deem advicabie, bui not in excess of $50,0(0, 
In seiecied second mortgages upon residentizl 

. I . properties givea as security for promissory 
- T notes dravn by the owmers of such properties 

C and endorscd in each case by the lumber dealer 
from waom such home ovner shall have purchesad 
the matericis goivpg into the consiruction of 

¥ i his house. 
F A3 : 

] ) ’% It was reguesisd that the President cover this with 
the Executive Committese befcre procsefing. 

Various other matiers of business wenrz discussed. VWhere 
upon, on wotion Guly mode, secondod and unzalimonsiy carrizd, T 

{ meating adjourned. 

Secrsoary 

W
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A MEETITS OF THSE EDARD OF DIRECTIORS OF JORNS- 
GYILLE CORPORATION was held atv the.orfices of the Corporacion, 
Ho. 262 Madison Avenue, New York, K. Y., on Honday, the 29tk 
tay of August, 19337 at 4:350.0'clocl: in <he afterncon. 

" The following Directors were present, constituting a 
T .+ quortm: 

Y ) . 

. ‘ ’ - Yessrs. Weiter H. Aldridge i : Lewis H. Browa 
| . ’ W. Re Selzle 
| . ) George Vhitney 
} Y Cloreace M. Woolley. 

Mr. V. R. Beigle, Chalrmon of the Board, acted as 
Chairman of the mesting end presided thereat and Mr. B. i 
Voorices, Secrotary of the Corporcotion, acted &3 Sseretary of 

? : the rzeting and kept the miuutes therenf. 
A notice of the meobting and affidavit of meiling - 

presented and, on motiow, duly wade, seconded and unanimous”) 
carried, was ordered filed with the records of the meecing. E

Y
 

Y
 \ 

The minutes of the meeting of the Boord of Dirsztorsz 
fi'} keld on the Z7th doy of dJuans, 1802 wero zead to the nmeeving - A . 

iy e 

on wotion, Suiy made, seconded ard unanimwousiy carried, wele 
retifiod and approvod as recordsd. . 

P
o

—
 

R Statements wore sulizitted to the moeting covering 
major projucts, casa posation and cash forseast to Apnil 1, 

. 0ZZ, sales and nei profit Tor July, 1932 and August sales to 
the latest date fizuves were availabls. 

e S 

K The meeting was edvised that the purchose of eertziz 
" assets of R. V. dycock Compuny had been comploted and rinzi 

payment made thercior; that thesa assevs had been transferoel 
to two nev subsidisries cor the Sales Cosporaiion, nomely, 

v &yenck Corporaticn and Lycocl Corporation of Teons whick wooe 
© BSW w4 ozoratiocan. 

The Russian asbestes f7bre situution was éiscuss:e 
with particular reference to a further h2ariag berore tae +u 
Coraiczsicn scheduled for Septauaber L5, 1052. 

On motion, duly made und seconied,the following 
resolution was naenimousiy ndonhads 

RECOLTED thatc tho rosoiutica ndonted a2t the meetisg 
i‘l ol ithe Dourd ws Directors held oa Juaz 2V, 
- Sha torms of unieh taa avlic s of 

A ek et et et 

CRMC-Motley1000-Subj-004257 

Dugan v. R. V. Aycock Company, Court Papers, with J-M Sales Corporation's 1979 Interrogatory Answers (1933)
ACL Doc 12985 · Page 9 of 87

Published by AsbestosClaims.Law

asbestosclaims.law/library/12985/9

https://asbestosclaims.law/library/12985/9


— . . O N T —-, Rt 

. oz s e pvmat f ety ad ca ae vt e e AP S < BTN e e Sresatiy e JEte g SUCS S S T Do ek AT . § 

the Corporation were authorized to inveat 
the funds or the Corporation not in excezs 
of £50,000 in selected sezcond mortzages, 
b2, and said resoliutlion nereuy is, repealed 
and roseinded. 

. Thereupon, on moiion, duly made and seconded, the 
A falloq;ngfiresolutions were unanimously adopted: 

RPSOLVED that a quarterly dividerd of $1.75 per 

e
 

e
 

e
 

e
 

[ . ~
¢u

ra 

.
o

 
e

t
 

share be, and it hercdby is, declared 
upon 211 of the 75,000 snares of the TH 
Cuumlctive Prererrcd Stock of the Corpora- 
tiou now outzstanding, said dividend *o 
be payable October 1, 18UR ©o holders of 
said svock of record wd th2 close off 
business on September 16, 1932; and 

that the proper officors of the Corpora- 
tion be, and they hereby cre, suthorizzd 
and directod to mail ard deliver, or csuse 
t0 be modiled and delivered, to the holders 
o record at the close of business on 
Septembor 15, 1932 of Preferrad Stock of 
the Corporation checks lor the amount of 
dividends to which seid stoclthiwiders are 
enviiled in z2ccordance with the torezoing 
resclution, and that said oificers be, 
"ané they horeby are, autherized to do all 
other acts necessary or proper to cardy 
out the intent and purpose of suid zso- 
Jution. 

No action was taken in rogard to a dividend on the 
Common Stoclz o the Corporation. 

v 

After discucsion, on moticn, duly made and secoxleld, 
the following rescluticas were unminmously adopted: 

PSSy 

A 

RESCLTED that the Preasident or the Troasurer ol the 

s et — B AT R P AY W AT, LRTEME ST 

*Corgoration be, cnd sach of thau hereby is, 
oucitorizad aid empowercd, in the noue and. 
on behall of tie Corporziion, io guaranica 
First Buanerzdii Corporavion and/or Commar- 
ciod IgresTment Urust ageinst 1035 upen 
noTag, mauts by enstomers or flehablliitatlion. 
fLornorai. ¢over the conirucs ¢o: 
{Zinalvaiag hath Dzlor and metoricl; 

‘perrorioid for Salu cuSeouwers, wacn St 
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notves are discounted by said Rehabilitation 
Corporation with scaid First Baneredit Core 
poration or with said Commercial Investment 
Trust, any such guaraniee to be given opiy 
when nateusls of the Corporation or or its 
subsidiaries are purchased by such customers 

o of Rehabilitation Corporation and in no case 
e to exceed the applleu or instzlled price of 

" aid waterials; 

REEOLVED that any and a.z.l act on heretofore t&l:en in 
conformity with the rorezoinz resolution be 

" ead the sawe he re‘n/ is, approved, szuthorl: ec, 
. - raciltisd, conflrzad ard adopred. 

- 

ke 
"< 

ter discussion, ¢n mo‘cion, é.m.f zzac.e ard seflom.ed, 
. * the following ressintions were tausimcously adopited: 

. i RB"O»‘JED that the hercinafter dasignated officers and 
. emp..oyfles or' the Corpcraticn be, and uney : 

\ 4 ¢ o Bernby are, autiorized and empowered to aceer:, 
A on benali of‘ the Corporation and in conne.c.’.:::'. 

with purchases made by the Corporaiion, that 
3 T type of negoti..bla instrument nowa as a Yirole 

accepiancey; 

" RECOLYED that the aceeptmes of such instruments oy ths 
\ Corporation sialli ve e‘uuenceu, in eack ca..‘.., 

- é . by the signature of the Cenerul :-.uqit.or, the 
U5 L Chief Accountant or the Assistunt Chis 

. . n. e i Accountant tognther with the smter-*‘ignatu:*e 
L R of the Presiuent, any Vice-President, the 

s Secrotary, the Treasurar. or any assistant Seseco- 
tary or assistant Lraasurer; 

r
a

x
e

 

*
 

“
l 

®» 

om RESOLVED +hot the horeinalier-desiznated officers 
: . aml emnloyces of the Corporation be, amd thor 

. hereby arv, anthorized ana empowercd, on be ha1s 
er thwe Curpc aticn axd in connection wiii 

. szles moda By the Corporation, tTo wmaie or ar 
~ . that type of nc;;ou'xb...a instrumsni novwn as e. 
i "t':aue acesptance” for accaptaace b whe 

. custamars 0 whoi such zates shall have deen 
mada, and o ondorse and diszcout the s...na aliqr 
accadtance with any boulz, bunker or Lrug 
CoNDAILY ; . 

RESOLYED %4hné tho malking, drowing or endorsing and TN oG 

";I . aiscouaclag of :m.d trade agcceepornves on 
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Loy behalf of the Corporation chall be evidencea, 
in each case, by the sigaature of the P*e.... 
dent, auny Vice-President, ..hb uecrer.az-;r, the 
Treasurcr or any .&ssismm: Secretary o, 
Asgistant Treasurer ol the Corporation; T 

H RESOLYED that any of the aforementioned officers or 
: v . ; employces of tue Corporation be, and taey 

iy ' ot hereby arc, suthorized to purchase said 
e * o grade accoptances frow any subsidizry com- 

pany ot the Corporation; and 

. ' RESOLYED %hat eny and all action heretofore taen in 
st " conlormity witn the Ioregoing resolutionc be, 

. R and the came harety is, appro ved, authorizeld, 
.. robified, coniirmesd and adoptad. . 

Other mactars of business were dicecvssed. Uherzupon, 
~ on motion duly made, seconded and usanimously carried, tae 

] peetinz adjournsd. 
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Division No. buaion 
. ) e 

Jackson County Circuit Court 
AT 

KANSAS a1y 
N Y ——IR ¢ W IR S S— e . 

4} 
AN/ 27 Ab- gk . 

teceived of Circuit Clerk, 
the following papers in the above entitied 
cause, and 1 aprce to return mame within 
three days. 

To fake oul any original paper you must 
have the O. K, of the Court. 

All Papers. 
Copy of Petition. 
Copy of Answer. 
Copy of Reply. 
Copy of Demurrer. 
Copy of MutiontoSueasP. P, 
Copy of Mation to Make More 

D.and C. 
Copy of Amended Petition. 
Copy of Amended Answer. 
Cupy of Mation for Sccurity for Cost. 

Anawer to Cross Bill, 
y of Stipulation 

Mechanic's Lien, 
Copy of Motion to be made Party 

Ueft. 
Copy of Mation te Strike QOut. 
Depesitions. 
Bill of Exceptions, 
Copy of Motion tor New Trial and 

Arrest of Judpment, 
Copy of Affidavit, 

— C -Q ”’7‘/.‘.’ L e 
Attorney fnr/:{/'ff:.....} - 

I Fongle 85023 '0' 
» 
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< The State of Missouiri, 

. To. the Sheriff of Jackson County, Missouri, Greeting: 
’ You are hereby commanded to summon 

Re V. 4ycock Company, 

Aycoekx Corporation, 

and 

ne Ve Aycock, 

to appe:u; in the Circuit Court of Jackson Coeunty, Missouri, at the County Court 
House in Kansas City, on the Second Monday in NOVEMBER next, and unless you, 

the said parties...so summoned, {ile your Auswer within three days thereafter to 

the petition of 

Bernard Dugan, 

the same will be taken as confessed. And that you then and there have this writ, 
and that you certify how you execute the same. 

Witness, LYNN G. BUFORD, Clerk of the Circuit Court with the 

seal thereof affixed, at office in Kansas City, Missouri, this..27%2 

day of..........0ntobex, A.D. 1923..... ) 
{Seal) 
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BERHARD DUGAN «= Plaintiff, 

VS v o, 

R. V. AYCOCK COLPALY, AYCOCK 
CORPORATION, and R. V. AYTCCK, 

- Dofonduants. 

SEPARATE AMSUER OF R.V.AYCOCK 
COorPA.Y AUD R, Y. AYCOCK, 

(orizinal) 
—— 

WATSON.ESS.GRONER,BARNETT & WHITTAKER 
ATTOANEYS AND COUNSILLORS AT LAW 

KAMSAS CITY, MO, 
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s hie Sture of Missouri, 

To the Sheriff of 'Jnc!:s;m County, Mizsauri, Greeting: 

You are hereby commanded to summon 

. You,tu Investment Corany, 

to appear in the Circuit Court of Jackson County, Missouri, at the County Court 
House in Kansas City, on the Second Monday in MARCI next, and unless you, the 
the said part..Y....s0 summonced, file your Answer within three days thereafter to 

the petition of 

Bernacu dugan, 

the same will be taken as confessed. And that you then and there have this writ, 
and that you certify how you execuile the same. 

Witness, LYNN G. BUFORD, Clerk of the Circuit Court with the 

seal thereof affixed. at office in Kansas City, Missouri, this..&.%5 

day of sfebruyy A D.193.4.. 

of 

1 (Seal) o L?pl G. BYFORD, Clerk. 
» < L ., j “ER> Tacke turit B@L@"flifi%fi!ffluw Clerk. 
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IN THE CIRCUIT COURT OF JACKSON-COUNDY, LISSOURI, AT KANSAS CITY 

JANUARY TERM, 1934, ’ 
. 

.. . . 

- BERMARD DUGAN, 

' ' Plaintife,’ 

vs.. | . Fo. 425,211 
_ R. V. AYCOCK COLPANY and ' 

VAUGEN ILVESTIENT COLPANY, 
corporstions, and R. V. 
AYCOCK, 

Deferdants. 

FIRST ALENDED PETITION FOR DALAGES. 

Comes now élaintift and by leave of court tiies this his 
) tirgt emended petition épr damages and bring vaugfin Invesiment 

forpany as new perty aefendaéi, and for cause of actioA staées 
.~that during the month of October, 1931; and prior thsreté da= 

fendent, R. V. Aycock Company, wes & corporation organized and 

existing according to law, and engaged in thé aébeé%og éales,~‘- 
repaié and cantruefion business in Xansas City, nissou;i,.énd 

"that plaintiff was at 8)1 the times herei; complained o2 in the 
* employ of said:defendant as a common lsborer; that since October, 

1931, defendant Vaughn Investment company'has.been duly orgenizea 
according to law as ;w;orporatigfi end has iaken over the assets, 
liabilities and business of R. V. hyoock Company, its cd-ae}efidant, 
end has been carrying on the same géneral 1ine of'busihess: 

That defendant, R. V. Aycéck, was at 21l times herein 
" mentioned in direct charge of the repair and construction business 

ot defendant, R. V. Aycock Company, and inasugursted =nd directed - 

the systen anq method of work as herein mentioned, and plaintif?f 

et all times worked under his direct supervision and Qontrol. 
. - That during the month of October, 1931, and for a long time 
prior thersto plaifltiff‘was in the employ of R. V. Aycoek Company 
85 a comnon loborer assigned to ropair and construction work, whick 

’ . = - - ., - -1.- 
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alpo 1nc1uded the mixing of asbestos ritfi water to have it ready 
'or uee; that in the porformance of said work, fumes and particlos 

o2 caid asbestos would become detached and saturate the air whers 

plainziff and other workmen would be employed, and by breathing, 

psid fumes, detached particles ana fibers found lodgment 1in the 
bronchial tubes and lungs of plaintiff to such an exxent as to 

cause him damage end injury. ' ' 
That said.asbestos was a compound of fine silk-like 

asbestos fibers consisting of silica, magnesia, sofiium, potassium 

»nni other elements and ingredients unimown to pleintiff, but that 
ell of said compound was poisonous and injurious to the mmcous 

zambranes of the bronchial tubes, lungs and the humen body when 

" brosthed in excessive quantities; that all of s&id facts were 

" Xzowa to defendents through their long use and experience in the 
hardling of said compound, or by the exsrcise of ordinary cars 

would have been known to them. That plaintiff was unacquainted 

_ with the constituent elements and the danger and nature of said | 

- compound., . . ¥ ‘. K . . 
Pleinti?f further states that because of breathing 4n funes 

and particles of szid asbestos compound in the conduct of his work, 
" his lungs beceams aurcharged therewith, causing him to be~0ma disaased' 

- ani sick and parmanently disablod from'u)rk. 

Plaintiff further states that his injuries were directly 

caused by the negligence of defendants, and each of them, in that 
"Re V. Aycock, personally and as superintendent for his co-defendants, 

cerelessly and negligently opersted said work in a negligent end 
‘dengerous manner, in that they directed and‘raquira& plaintif?s, 

with other enployees), to‘mix said compound with water by placing 
their hands therein, thus roquiring pléintiff to bend over a 

eontainer in a stooping position, so-that his nostrils and mouth 

vere in close proximity to said fumes and particles, 211 of which 

rado it reanonzbly likely that plaintiff would breath in zaid 
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e —_ et —————— . - e stmre o a .. 

and his lungs would become surcharged thorowith to his damagoe 
) and injury, all of which defendants know, or bfi tho o#eraiso of 

ordinary care would have known.' .i 
Defendants ani each of them wors further noaligont'cnnsing . 

plaintiff's disability, 1njuéy and damsge in that though defondants 
end esch of them knew that said asbestos fumes and yarticles.wefe : 
likely to be breathed into plaintiff.'s lungs end to'injure bim as 

.aforesaid, yet R. V. Aycock ‘pers onally and asg snparinténdent for ) 
his co-defendants, negligently ordered plaintiff to perform eaid 

work in said manner and negligently failed to warn pleintiff of 

the dergers thereof, ’ _ 

Dsfendants and each 02 them were furiher negligent causing 

vlaint‘f"s disability in that though they knew ¢f the danger of 

hreathing particies and fumss ¢f asbestos compound into the lungs; 
Jot they corslessly and negligefitly failed to furnish any instrumsnt, 
or device for the mlxing of said ingredients with safety to plain- 

tiff and other employees, or any mask, 'or‘device or other profecticfi 
to be used over his nostrils and mouth while workine near said 

" eompound engd while sa*d mixing process was going on, all of which 

cade 1t regsonably likel that plaintiff would breath s2id fumss 

and Pnrticlos andi be’ injured theredby, all of which defandants Ithew, 

°r b7 the exerciss of ordinary care would have known. ) 

Plaintift states that his injuries as aforesaid 4o not fall 

iikin the terms of the Workment's compgnéation Act.. K 
Plointiff states that the aforesaid acts of negligence on 

%o rnrt'of the defendants, and ezch ot\them; oporated diroctly 
871 conesrrently to cause plaintiff's injurios, and thet he has 
Tiflerst {njurips asg tollows' 

’lninti’z states that his lungs becamo rillad with particlos ) 

2% oat ! a3bestos compound, causing a condition of silicosis and 
(48 & 
Towy 3718 in the tubes, cells and lobes of his lungs and bronchial 
T3de 8 =2{th inflammation ana conjestion thorein; greatly impairing 

hd . M i - 3 - ] 
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ylaintifi's respiratory, circulatory and assimilgtivo functions, 
rendering’plaintirf permanently sick and dizablod fron gg?forfiing 
labor; causing him to be aztrqmely nervous, irritadle fiha'restleas: 
céusing hin fo feel stupid with extreme lassitude; causing hinm grest 
suffering and mental anguisfi, and wiil.avar ;ftar 80 csuse fiim to 
suffer, that all of said conditions are permenent in their nature 
and character. ' . | 

Plaintiff further states that bec=use of said injuries he 

l has beon prevented a2nd in the future will be prevented from earn- 

1né money from his unsual labor afid occupstion; that hs has r=id 
out, and will in the future pzy end become liable to pay out iarge 

! sums of money for medicins end m;dical attention, all'to his damagé 
? . 1n'tha sun of Fifty Thogéand (550,000.,00) Dollars, for which sum . 

with costs he prays judgment. 

- . h !‘ . ) ‘y 

‘ - . MM 
: . . Torneys ior Plesintiiif. . 

Tt e, e A w.. S 
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CHAPTER 11 

Occupational Diseases 

Skc. ’ 
42-11-10. “Occupamml disease” defined. 
42-11-20. “Disablement’ and “disability” defined, 
42-11-30. Presumption that heast or respiratory diseases occurring in fin g 

T \ 

i
 

fighters arose out of and in course of 
42-11-40. Occupational di shall be d as injuries by accident. 
42-11-50. Limitation on compensation payabie 1o mpkwee disabled by both . 

- mjury and occupational disease. ¢ 
42-11-60. for comp for pul y dis ¢ 
42-11-70, Tune in which discase must have been contsacied. \) 
42-11-80. Willul misrepresemation by employee as to absence of disease; - \ 

wavers. Ny 
42-11-80. Amount of compensation when uoncompensable cause or disease f-" 

affects occupational disease. /( 
42-11-100. Anwur.t of compensation payable for aisability; exceptions. /{‘?/ l 

I
 

42-11-110. No gresumptions: misconception of remedy. 
42-11-120. Procedure for determining ciaims; reference of medical questict_‘) 

medical board. . 
42-11-130. Membership of medical hoard. 

‘ 42-11-140. Fees and expenses of medical board. 
42-11-150. Procedure before medical board. 

] 42-11-160. Decisions on questions by medical board. , 
e 42-11-170. Membership of medical advisory panel. 
. 42-11-180. Compensation of members of medical advisory panel. } 

Y 42-11-190. Promulgation of rules, regulations and schedules. 
- . 42-11-200. Rejection of chapter. ! 

§ 42-11-10. *"Occupational disease” defined. v 
Tne words “occupational disease’ mean 2 discase ansmg out of C ,#x’ 5 

and in the course of employment which is due to hazards in exces . 4 l! W 
. of those ordinarily incident to employment and is pecaiiar to e__&.‘:fl i 

#du dsatatoud plducs” /wThe. occupation in which the emplovee is engaged. A disease shall , 
deemed an occupational diseasewnly if caused by a hazard rccog- 

s - nized as pecubiar t0 a particular tra s, occupation t:r 
D ” employment as a direct result of fcontinuous Jexposure to the 
A eI oR udricer normal working conditions thereof. S 

No disease shall be deemed an occupational disease when: 
oes.not result directly and naturally from exposure in o~ 4‘4’.} 

hazards peculiar to the particular employment; s 
(2) It results from exposure to outside climatic conditions; (7("”“" ) 

This 12 Bosibue ® (3) It is a contagious diseas¢, resulting from exposure to fellow PRy L 

»
 1“0 

- - ( 

- . 

- § S \ 

o
S

 
Q

 3 A
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. §42-31-10 WORKMEN'S COMPENSATION ' 
.- " employees or from a hazard to which the workman would have 

been equally exposed outside of his employment; 
L. , (4) It is one of the ordinary diseases of life 10 which the generat . - 

' public is equally exposed, unless such disease follows as a compli- 
. cation and 1 incident of an occupational disease or unless there is a{gonstgm ex@urc} peculiar to the occupation itself which 

| , makes such diseasc a hazard inherent in such occupation; 
«5), It is any disease of the cardiac, pulmonary or circulatory 

system not resulting directly from abnormal external gaseous 
ressure exerted upon the body or the natural entrance into the 

y through the skin or natural orifices thereof of foreign 
erganic or inorganic matter under circumstances peculiar to the 
employment and the processes utilized therein; or 

? A6 It is any chronic disease of the skelctal joints. 
/ HISTORY: 1962 Code § 72-251; 1952 Code § 72-251; 1948 (46) 565. 

) Research and Praciice Refy 
Vfi ‘1 /([_/7\4 82 Am jur 2d, Workmen's Compensation § 289. 

) 92 CJS. Workmen's Compensation § 169, 
] A 14 Am Jur Proofl af Facts, Otnr:m Deainess §§ 22 et seq. (allegation and 

S 
/ 

+ - 

.
-
 

Atrharis 

CASE NOTES 

Code provisions relating to occupa- tional dgeases should be construed 
together, and in relation to the other 
provisions of this Title 10 which refer- 

defense of claim for occupational 

ke e?t? 
r cf’V‘?'{ 4 ence is made in Code 1962 § 72-258, 

and which deal with compensation for 
v disability or death resuliing from acci- 
t Y. - dent ansing out of and in the course of 
b the employment. Glenn v Columbia 

Silica Sand Co., 286 SC 18, 112 SE2d 
-~ 711 (1960); Raybestos-Manhattan, Inc., 

241 SC 116, 127 SE2d 288 (1962). 

ing to occupational diseases. Glenn v 
Columbia Silica Sand Co., 236 5C 13, 
112 SE2d 711 (1960). 

And accrues when disability or death 
occurs.~in octupational disease cases 
compensability accrues when disability 
Gin case of ry disease arising 
out of the inhalation of organic or 
inorganic dust, total disability) or 
death occurs. Glenn v Columbia Silica 
Sand Co., 236 SC 18, 112 SE2d 71} 
(1960). Compensability is founded dis- 

ility, is upon di , a0t 
's‘gy_g. under the Code sections relat. 

§ 42-11-20. “Disablement” and “disability” defined. 
As used in this chapter, “disablement” means the event of an 

employece’s becoming actually incapacitated, partially, or totally, <, 
because of an occupational disease, from orming his work in 
the last occupation in which injuriously exposed to the hazards of 
such disease, ‘partial disability” means the physical inability to 
continue work in such occupation -only and ‘total disability” 
means the physical inability to perform work in any occupation. 
1] 

SPecis, Frranriin 1E#FeT Shoctd bemats B Fluvds empgusnT ' 
T he &,{r,;;.sq{,, abisd ,-‘,z,,% é‘.‘”f?&“‘ a.ra.a/ W ffl?uu/t{c/ P SeYpPh S 

Ats snCoMELRim his on ALK VEw #CCipRTIN - 

CCce 

- —7,/,“ S w 
CRMC-Motley1000-Subj-004321 

‘This chapter cited in Drake v 
Raybestos-Manhattan, Inc., 24! SC 
116, 127 SE2d 288 (1962). 
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“ " OCCUPATIONAL DISEASES §42-11-40 

tional disease shall be determined as provided in this chapter. 
HISTORY: 1962 Code § 72.252; 1952 Code § 72.252; 1949 (48) 565. 

Cross references—— 
- As 10 free hunting and fishing licenses for certain totally and permanendy - disabled residents, see § 50-9-810. - dy 

. L Research and Practice References— 
82 Am Jur 2d, Workmen's Compensation § 289, 

3 

. . [ The disablement and disability of an employee from an occupa- 

- CASE NOTES 

{ " Quoted in Glenn v Columbia Silica 
- (S‘agnsdb )Co.. 236 SC 19, 112 SE2d 711 

-
 

o . § 42-11-30. Presumption that heart or respiratory diseases 
71‘!5»/1-34&57 arny, occurring in fire fighters arose out of and in course of 
Bsamih GlllaRS S employment. 
P bont 1584387 Notwithstanding the provisions of this chapter, for purposes of 

the South Carolina Workmen's Compensation Law, any impair- 
ment or injury to the health of a fire fighter caused by heart 
disease or re:piratory disease resulting in total or partial disabulity, 
or death. shall be presumed to have arisen out of and in the 
course of employment, unless the contrary is shown by competent 
evidence, if such fire fighter is at the time of such impairment or 

. injury a bona fide member of a municipal, county, State, port 
. authority or fire control district fire department in this State. In 

. order 10 be entitled 1o the presumption provided for herein, any 
. person becoming a member of a fire department after May 29, 

N ) 1968 must be under the age of thirty-seven years and must have 
. .. successfully passed a physical examination by a competent physi- 

: cian upon entering into such service, a written report of which 
must have been made and filed with such fire deparunent, which 
examination failed to reveal any evidence of such condition or 
conditions, and such condition or conditions devcloped while 
actively engaged in fighting a fire or within twenty-four hours from 
the date of 1ast service in such activity. 
HISTORY: 1962 Code § 72.251.1; 1968 (55) 2798. 

§ 42~11-40. Occupational diseases shall be treated as inju- 
' ries by accident. 

When employer and employee are subject to the provisions of 
this Tite, the disablement or death of an employee resulting from 
an occupational discase shall be treated as an injury by accident 
and the employee, or in case of death his dependents, shall be 
entitied to compensation as for an injury under this Title, except 

. m 
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- §42-11-40 "WORKMEN'S COMPENSATION 

as otherwise provided in this chapter; and the practice and proce- 
dure prescribed in this Title shall apply to all proceedings under 
this chapter, except as otherwise provided in this chapter. In no 
case shall an employerabe linble for compensation for an occupa- 
tional disease unless such_discase was.contracied by the employee 
while in the employ of the employer as a dirgeg result of the 
employment. 
HISTORY: 1962 Code § 72-253; 1952 Code § 72.253; 1949 (46) 565, 

Research and Practice Referenceso 
82 Am Jur 2d, Workmen's Compensation § 289, 
99 CJS, Workmen's Compensation § 1G9, 

CASE NOTES 

Construction of section.—To con- Silica Sand Co., 236 SC 13, 112 SE24 
strue this section {Code 1962 §72- 711 (1960). 
253| and Code 1962 § 72-303 3 mEI0- Tpe Workmen's Compensation Act 
ing that the liability of empiover and 
carrier anses when an occupational 
disease is “contracted” wouid be 10 
usurp the legisiative [unctinn. Glenn v 
Columbia Silica Sand Co., 235 SC 13, 
§12 SE2d 711 (1960). 

Seciion mapplicable 10 contraction 
of disease.—This section {Codc 1962 
§ 72-253] declares the event to be 
treated *“as an injury by accident” to 
be not contraction of the occupational 
disease, but “disablement or death” 

does not cover diseases generslly, but 
only occupdtional diseases or a disease 
that resuits from an inwry by acadent 
arising omt of and in the course of 
emplorment. Cooper v john Haacock 
Mw. Life Ins Co., 248 SC 334, 151 
SE2d G38 (196G). 

Quoted in Drake v Raybestos-Man- 
hatan Inc., 241 SC 116, 127 SE2d 288 
(1962); Gunnells v Raybestos-Manhat- 
wan, Inc., 261 SC 106, 109 SE2d 535 

- resulting from it. Glenn v Columbia (1973). 

- / § 42-11~50. Limitation on compensation payable to em- 
*e . ployee disabled by both injury and occupational disease. 

- When an employce suffers disability from an occupational dis- 
. ease and also from an injury which is otherwise compensable 

under this Title, he shall not be entitled to receive compensation 
for both and benefits payable shall be limited to the cause which 
results in the longest period of disability, either as provided under 
this chapter or as provided for an injury by accident arising out of 
and in the course of employment. In no event shall compensation 
payable for disability or death excred the maximum benefits 
provided under this Tille. 
HISTORY: 1962 Code § 72-254; 1952 Code § 72-254; 1949 (46) 565. 

§ 42-11-60. Requirements for compensation for pulmonary 
diseases. 

No compensation shall be payable for any pulmonary disease arising 
out uf the inhalation of organic or inorganic dust or fumes unless the 
L] 

Y :“‘.fl;.‘)w':' AR 
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. & . © OCCUPATIONAL DISEASES § 42:13-80 

.- . [ 7 ctaimant sufters disability as described in §§ 42.9-10 or 42520 and 
shall not be compensable under § 42-9-30; provided, however, in 
claims based on byssinosis the claimant must have been exposed to 
dust in his employment for a period of at least seven years. S££/¢7E5- 

=
l
 

. HISTORY: 1962 Code § 72-255; 1952 Code § 72-255; 1949 (46) 565, 

[ CASE NOTES 
Lo The one-year period mientioned in section {Code 1962 §72-255) is not 
: this section [Code 1962 § 72.255] sim- the exposure, but the total disability 

ply limits the right 10 comp h i Glean v Columbia Silica 
requiring, as a conditivn precedent 10 
it, exposure for one year. Glenn v 
Columbia Silica Sand Co., 236 SC 13, 

Sand Co., 236 SC 13, 112 SE2d 711 
(1960). 

Quoted in Drake v Raybestos-Man- 
112 SE2d 711 (1960). hattan, Inc.. 241 SC 116, 127 SE2d 

And the key to liability under this 288 (1962). 
! . 

§ 42-11-70. Time in which disease must have been con- 
tracted. 

Neither an emplovee nor his dependents shall be entited 10 
compensation for disability or death from an occupational disease, 
except that due to exposure to ionizing radiation, unless such 

L. diseaze was contracted within one year after the last exposure to 
the hazard peculiar to his cmployment which caused the diséase, 
save i ¢ case of a pulmonary disease arising out of the 

i inhalation of organic or inorganic dusts the period shall be_two 
years. . . 
HIS;'?SRY: 1952 Code § 72-256; 1952 Code § 72-256; 1949 (46} 565; 1963 (38) 

.Y
 
-
 

t_
o <
 

.. Research and Practice References— 
. - 82 Am Jur 2d, Workmen's Compensation § 298, 

- i CASE NOTES 

Quoted in Glenn v Columbia Silica 
) Sand Co., 236 SC 13, 112 SE2d 711 
| (1960). 

§ 42-11-80. Wwilful misrepresentation by employee as to 
absence of disease; waivers. ) 

If an employee, at the time of his cmployment, wilfully and 
- falsely represents in writing that he has not previously suffered 
: from the disease which is the cause of disability or death, no 

compensation shall be payable. If an employee who has previously 
suffered from an occupational disease desires to continue in an 

! employment to which such a discase is a hazard, he ma% waive his 
. right 10 receive further benefits for disablement or disability from 
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§42-11-80° WORKMEN'S COMPENSATION 

such disease by written agreement approved by the Commission in 
accordance with such rules as it may promulgate. 

HISTORY: 1962 Code § 72.257; 1952 Code § 72-257; 1949 (46) 365, 

CASE NOTES 

R e R e L da e =l o c LR ORNE 

When lalse statement in employment 
application will bar com tion ben- 
elits.~The following factors must be 
presem before a false stwatement in an 

tion. (2) The employer must have re- 
lied upon the false representation and 
this reliance must have been a substan- 
tial factor in the hiring. (3) There musnt 

employment a lucauon will bar bene- 
fits under the s Compensa- 
tion Act: (1) The emKloyee must have 
knowingly and wilfully made a false 
representation as o his physical condi- 

have been a3 causal connection between 
the false representation and the injury. 

v McDevit & Sireet Co., 260 
SC 468, 196 SE2d 833 (1978). 

§ 42-11~90. Amount of compensation when noncompensa- 
ble cause or disease affects occupational disease. 

When an occupational disease prolongs, accelerates or aggra- 
vates or is prolonged, accelerated or aggravated by any other 
cause or infirmity not otherwise compensable, the compensation 
payabls for disability or death shall be limited to the disability 
whick would have resulted solely from the occupational disease if 

'\there were no other such cause or infirmity and shall be computed 
y-the propagion which the disability from occupational disease J bears to the entire disability. 

HISTORY: 1982 Code § 72-258; 1952 Code § 72-258; 1949 (43) 565. 

Research und Practice References— 
82 Am jur 2d, Workmen's Compensation § ¥97. 

CASE NOTES 

Determining factor of amoumt of 
death benelits, where deatl caused by 
occupational disease and noncompens- 
able infirmity, is proportion which dis- abilivy troin occupaumnl disease bears 

1o the entire disability and not to cause 
of death. Brittle v Raybestos Manhat- 
an. Inc, 241 SC 255, 127 SE24 884 
{1862). 

§ 42-1 1-100. Amount of compensation pnyable for disabil. . - 
ity; exceptions. 

Compernsation payable for disability from an occupatxonal disease 
shall be the same as that provided for an injury under this title. No 
compensation shall be payable: 

(1) For the degree of disability resulting from noncompensable 
causes or the employee’s refusal to use a safety device or to obey a 
safety regulation approved by the Commission in accordance with its 
r;zles and regulations. 
m 
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. OCCUPATIONAL DISEASES § 42-11-130 

(2) For any disability resulting from the employee’s intoxication or 
wilful intent to injure himself, 

— “or the time the employee refuses to accept suitable employment 
L wheén ordered to do so by the Commission. 

(4) After the dxsabxhty terminates, 
r HISTORY: 1962 Code § 72-259; 1952 Code § 72-259; 1949 (46) 565. 

§ 42-11-110. No presumptions; misconception of remedy. 
There shall be no presumption that disablement from any cause 

or infirmity is the result of an occupational discase, nor that an 
occupational disease will result in disablemenmt or disability. But 
when disability results from a discase which is compensable under 
other provisions of this Title, although not an occupational dis- 
case, the employee shall not be deprived of any benefits to which 
he may be entitied because he may have misconceived his remedy 
to be for an occupational discase. 1 
HISTORY: 1962 Code § 72-260; 1952 Code § 72-260; 1949 (46) 565. Y 

§ 42-11-120. Procedure for determining claims; reference 
of medical question to medical board. 

The procedure for determining claims for benefits from an 
occupational disease shall be the same as that followed in deter- 
mining other claims under this Tite, save that if any medical SR 
question shall be in controversy the Commission may, upon its ,./" 
own motion, and shall, upon motion of either party to the pro- U" A 

: - ceeding, refer the question to the medical board as provided in ¢ this chapter for investigation and report. A meglical question shall 0’ 
be dcemed to inciude any issue conccmmg the existence,”cause A / 
and _dufation df a disease or disabiility, the’ ddie of djsa ablorent, the, v . J 
dgge'&- of dxsahaluy_md the proportion tHergol attributable to a 
noncompensnblc cause and any other matter necessarily pertinent G/:’ 
thereto requiring the opinion of cxperts. \ . 
HISTORY: 1962 Code § 72-261; 1952 Code § 72-261; 1949 (46) 565. ‘\b s 
Research and Practice Reference: A ; 

100 CJS, Workmen's Compensation § 382. .. d i 
s CASE NOTES : ]( { 

i tle v Ra os-Man. aam 241 SC 259, 327 SESd . /N l 
884 (1962). ) i W 

oo § 42-11-130. Membership of medical board. fi & 
The medical board employed to determine controverted medical 

questions shall consist of three members appointed by the Commxssng; 

A\L T 
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v§4211-030 ' WORKMEN'S COMPENSATION 
or hearing commissioner and selected from the medical advisory panel 
as follows: One to be named by the claimant and une to be named by the 
employer or his insuver as the case may be, and the third to be chosen 
by the Commission or hearing commissioner. But if within ten days 
after the hearing in which a contruverted medical question is raised 
one or more of the parties have failed to nominate a member, the 
Commission or commissioner hearing the case shall nominate a 
member or members to complete the board to three members. 

HISTORY: 1962 Code § 72-262; 1952 Code § 72-262; 1949 (46) 565. ‘ 5 

t § 42-11-140. Fees and expenses of medical board. v“ 
The fees and expenses of the medical board shall be charged in 

accordance with a schedule adopted by the Commission upon the 
advice and recommendations of the medical advisory panel and 
such {ces and cxpenses, along with such clinical and X-ray ex- 
penses as the medical board may require in order to properily 
complste its investigation in a particular case, shall be chargeable 
as cost 10 the losing pary in the controversy, save that when the 
claimant it the losing party such fees, costs and expenses shall be 
borne by the Commission. 
HISTORY: 1962 Code § 72-263; 1952 Code § 72-263; 1949 (46) 585. N é‘} 

NS X ) Ny . N 

§ 42-11-150. Procedure before ‘medical board. Ak 
‘The medical board, upon referral 10 it of a medical question, 

shal] notify the claimant and the employer or its insurer, as the 
case may be, to appear before the buard at a tine and place stated 
in the noticé and shall examine the employee, if living, and may 
eximine the body of the employce, if deceascd. The medical 
board shall consider any testimony given before the Commission 
pertaining to the medical question and neccssary to a praper 
determination thereof. The medical board shall, as soon as practi- 
cal after it has completed its consideration of the case, report in 
writing its findings and conclusions on every medical question in 
controversy. Such report shall be a part of the record in the case 
and shall include a statement indicating the physician or physi- 
cians, if any, who appcared before it, the medical board, what, if 
any, medical reports and X-rays were considered by it and any 
other matters which it deems necessary to explain or substantiate 
its conclusions. The Commission upon receipt of the report shall 
send a copy thercof to the claimant and to the employer and his 
insurance carrier, if any, . 
HISTORY: 1962 Code § 72-264; 1952 Code § 72.264; 1949 (46) 565. 
Rescarch and Practice Referencesm 

100 CJS. Workmen's Compensation § 626. 

-~ 
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o . 6ccuunoxw. DISEASES $42-11-180 

§ 42-11-160. Decisions on questions by medical board. 
The decisions and award in the case shall conform to the findings and 

conclusions in such repurt insofar as it is restricted to medical ques- 
tions, except that either party may, within ten days after receipt of a 
copy of the report, file written objection thereto with the Commission; 
provided, the report shall not be binding on the Commission if it be 
proven that the conclusion of the board upon a medical question be 
wneous. due to fraud, undue influence, or mistake of law or material 

t. 

HISTORY: 1962 Code § 72-265; 1952 Code § 72-265; 1949 (46) 585. 

CASE NOTES 

Commussion not bound by reponn have affecied disability of employee. 
where 1t made ro finding as to exient Brittle v Raybestos-Manhattan, Inc., 
which noncompensable disease may 241 SC 255, 127 SE2d 884 (1962). 

§ 42-11-170. Membership of medical advisory panel. 
The medical board shall be chosen from the medical advisory panel, 

composed of medical experts appointed by the Goverror who shall be 
chosen from a list submitted by the executive committee of the South 
Carolina Medical Association, which kst shall be approved by the 
Industrial Commizsion. The medical advisory panel shall include at 
least three doctors of medicine with no less thun five years’ speciuiiza- 
tion in the field of X-ray diagnosis and treatment, at least three 
doctors of medicine with no less than five years’ specialization in 
pathology, at least three doctors of medicine with no less than five 
years’ expericnce in the treatment and diagnosis of nccupationai dis- 
eases or who are specially qualified by training and experience as 
experts in the diagnosis and treatment of dixeases in general and two 
doctors who are qualified for the treatment of pulmonary diseases. 
Members of the medical udvisory punel shall serve for a term of two 
years and the Governor may from time to time fill vacancies in the 
membershi}, thereof from its lists submiited to him as provided in this 
section. . 

§ 42-11-180. Compensation of members of medical advis- 
ory panel. 

Members of the medical advisory panel shall receive no compen- 
sation save that provided when they serve on a medical board. But 
when the panel is convened 1o give its advice and recommenda- 
tions to the Commission, the members participating therein shall 
receive per diem allowances plus their reasonable maintenance 
and travel expenses 10 be paid by the Commission. - 
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§ 42-11-185. 
ADD SECTION 42.11-185, Effective May 30, 1978. 

“Notwithstanding the provision of Section 42-11-120, in licu of a medical 
panel in claims involving occupationally related discases, at the election 
of either party or the hearing comnmissioner, the claimant shall be referred 
to a medical doctor or doctors who diagnose or treat pulmonary diseases 
and who are employed by or associated with one of the medical 
universities in South Carolina. The findings and testimony of such doctors 
shall be deemed advisory to, but not binding upon, the hearing 
commissioner. Fees and expenses of such medical examinations shall be 
paid by the commission uriless the claimant prevails in the controversy in 
which case, such fees and expenses will be charged to the losing party.” 

AMENDED, effeciive July 25, 1978: 

“Notwithstanding the provisions of Section 42-11-120, in lieu of a medical 
panel in claims involving occupationally related diseases, at the election 
of either party or the hearing commissioncr, the claimani shall be referred 
to a medical doctor or doctors who diagnose or treat occupational 
diseases and who are employed by or associated with one of the medical 
universities in South Carolina. The findings and testimony of such dogtors 
shall be deemed advisory 1o, but not hinding upon the hearing commis- 
sioner. Fees and expenses of such medical examinations shall be paid by 
the commission unless the claimant prevails in the controversy in which 
case such fees and expenses will be charged to the losing party.” 
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§42:11-190 ' WORKMEN'S COMPENSATION ‘ 
HISTORY: 1962 Code §72-267; 1952 Code § 72-267; 1949 (46) 865; 1951 “n 

§ 42-11~-190. Promuigation of rules, reguhtiou; and sched- 
ules. ) - 

The Commission may, upon the advice and recommendations of 
the medical advisory panel: 

(1) Make reasonable rules and regulations regarding the conduct 
of hearings and investigations by medical boards and the fees and 
expenses to be allowed members of the panel for serving on such 
boards from time to time; 

(2) Adopt a schedule of occupational diseases which shall in- 
clude also a schedule of the processes or. occupations giving rise 
to such diseases under the definitions given in § 42~11-10; and 

(8) After notice to parties intercsted and public hearings if 
requesied, promulgate reasonable rules regarding the use of safety 
appliances for the reduction and elimination of occupational haz- 
ards which cause occupational diseases, 

Nothing contained in this section shall limit the power of the 
Commission to approve reasonable salewy regulations subniitted by 
an employer {or application (0 his business which shall nbt conflict 
with the rules and regulations provided for in this section. 
HISTORY: 1962 Code § 72-268; 1952 Code § 72-268; 1949 (46) 5635. 

§ 42-11-200. Rejection of chapter. 
Either employer or employee may reject the provisions of this 

chapter under the same terms and conditions as he may reject the 
other provisions of this Title. | e . 
HISTORY: 1962 Code § 72 269; 1952 Code § 72-269; 1949 (46) 565. 
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JANUARY 4, 1979 

CRMC-Motley1000-Subj-004331 

Dugan v. R. V. Aycock Company, Court Papers, with J-M Sales Corporation's 1979 Interrogatory Answers (1933)
ACL Doc 12985 · Page 52 of 87

Published by AsbestosClaims.Law

asbestosclaims.law/library/12985/52

https://asbestosclaims.law/library/12985/52


# 

? . 
- . . 

LY . * - . 

-® - 
- 

v 

- [ 

Chairman Lourie and mermbers of the Workmen's Compensation Study 

Oxmittee and the Governor's Advisory Camnittee for the Improve- 

: t of Workmen's Campensation laws, my name is Eleanor M. Ross. 

I am the Workers' Conpensation Advisor for the Atlanta Region 

of the Office of Workers' Campensaticn Progrms; Erployment 
Standards Administraticn, U. S. Department of Labor. I have been 
empioved in this capacity since Stpember 1, 1$78. Pricr to that 

time, I was emcloyed by the Nerth Carolina Industxial Conmission 

for approxinately five years. 

! : : 
In my present position as Workers' Compensation Advisor to the 

eightSombeastemstats,mypz:imazyfmtimisu;mge 
and assist in the improvemsnt of workers' ca@msmmprogrm ) 

:nmefforttoacqmplish this, it is my responsibility to assist 

states which are actively seexing legislative or administrative 

improvements by collecting and sharing information on specific 

I am delighted to have been invited to appear before you today 

for the purpose of discussing compensation for ocoupational 

diseases. My remarks relate to the national picture of state 

workers' compensation for job~related diseases. 
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In 1972 the National Commission on State Workmen's Compensation 

laws included, as one of its 19 essential recommendaticms, that 

states provide full coverage for work-related diseases. The 

Comuission also recamended that the “arising out of and in 

the course of enmploymentTM test be used to determine coverage 

of inguiries ag well as diseases. In addition, they recommended 

that the etiology of a disease be determined by a medical 

evaivation unit under the control and supervision of the workren's 

crpensation agency since, they concluded, it was a medical 

(ques:icn. 

For the past several years, the U. S. pepammtcf‘labcthas 

been concerned with the shorteomings in the delivery of ocoupa- ' 

tional Qisease benefits through worker's compensation. In 

February, 1976 the Interdepartmental Workers' Corpensation Task 

Force conducted a conference on ocoupational diseases and 

workers' cc:mmsa‘;:.m A nuoer of pecple knowledgeable in 

various aspects of the system analyzed workers' compensation 

2s it relates to occupational disea.se Representatives from 

labor, industry, insurance, govermment, and wniversities spent 

three days assiduously discussing the issues inwolved, 

Related to the Task Force efforts, Professor Peter §. Barth, 

Chaimman of the Economics Department, University of Commecticut, 
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analyzed the data compiled by Cooper and Company. Professor 

Barth's report is entitled "Workers' Conpensation and Work- 

Related Illnesses and Diseases”. The research done by Cooper 

and Capany was based cn a study of 40,066 closed clains which 
were filed after September 1, 1970. Professor Barth concluded 

many of the findings that I shall report to you. 

Teday, every state workers' canpensation law provides for 

wvamgeofpersmsdiséfiieflby@afimal disease. In 
reality, however, corpensating these individuals remains a 

‘rarity in same states. 

According to the report of the Interdepartmental Workers' 

Corper.sation Task Force, 20 states provided full ccverage 

fcrmljthosé d:.seases "peculiartothevbfiérs' occupationTM. . 
Thirty-nine stztes had "by accident" clauses that were spplied. 

Fifteen or mcre states had time limitations that barred these 

claims unless the worker could prove his exposure to a hazard 

athisflacaafmrployxmtocmedoveramcifiedminfimm 
period of time. The report also indicated at least 19 states 
had laws that barred claims for diseases caused by hazards 

encountered in the workplace more than a specified number of 

years earlier. 

The Task Force made a murber of recommendations relating to 

CRMC-Motley1000-Subj-004334 

Dugan v. R. V. Aycock Company, Court Papers, with J-M Sales Corporation's 1979 Interrogatory Answers (1933)
ACL Doc 12985 · Page 55 of 87

Published by AsbestosClaims.Law

asbestosclaims.law/library/12985/55

https://asbestosclaims.law/library/12985/55


e s e weNe e e . . . - 

“n 

. N 

- 

the following: ] 

(1) coverage of all work-related diseases which "arise out of 

and in the course of employment®; 

N (2) that work relationships be determined by an expert panel 

| proposed wnder the following guidelines: 

(3) vwhen the dissase has been diagnosed, and there is 

reascnable medical certainty that it is work-related; 

‘ (8) when the disesse has been diagnosed, the worker can 

i incidence in his ocowpatior, industyy, or plant 

: significantly exceeds the inc:.dmce in the populatimn, 

: and the employer fails to show that the exployee's 

illness is not due to exposure in the workplace; or 

(C) when the disease has been diagnosed, comtributing 

causes from outside the place of employment are present, 

mtitmnbe‘sm\m that agents or exposures in the 
workplace constituted a substantial factor in causing 

the worker's illness, and the risk of contacting the 

disease is increased by the pature of employment; 

(3) that the Secretary of Hesalth, Education, and Welfare lead 

the effort to add to the list of potentially significant 

occupational diseases for which there is documented etiology:; 
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(4) 

- (5) 

(6) 

that each state establish a panel of experts to determine 

the mupensabilifyotdiseasecasesinthatmte: 
- 

the elimination of existing state legal compensability 

restrictions based on exposure criteria that are unrelated 

to medical and other scientific evidence; 

claimants with work-related diseases should receive 

benelits at the same level and of the sare duration as 

those with work-related injuries; and 

No waivers of workers' compensation shzuld be permitted for 

any pre-existing sondition when employees are Ifired; as\ 

that the Social Security Administration develcps the data 

and analyses necessary to assess the extent to which 

clainé:’:ordi'sabi]ityinsmine&mpcplewiflz specific 

industries, ocoupations, or conmpanies. 

We are able to draw twe major conclusions from the informetion 

aveilable on ocoupational diseases. 

First, many more deaths and disahilities from 

job~related diseases ocour each year thatl are 

carpensated; and 

Second, the causes of this compensation deficit 

are reascnably clear. 
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I shall begin by discussing ocur first conclusion: that many 

each year than are compensated, The definitions of what con- 

stitutes an ocoupational disease differ from state to state, T 

i and few states publish statistics on these cases, Consequently, 

the actual number of occupational disease cases that are 

u:rpensatedismth:am.meessorBarthsfimedshartof 
estimating the totzl nuer conpensated, but we conclude fram 
the evidence he asserbled that the éor:ect figure mey lie 
between 30,000 and 50,000 cases per year. By this estimate, 

‘no more than 1,500 are for death. 

There are two kinds of estimates of the mumber of deaths and - 

. disabilities that occur. The first kind is darived from counts 

of cases that are recomnized and reported zs having resulted 

£rom job-related diseases. These are the xeparts filed by 

These estimates undercount conditions that develcp slowly - 

many years after exposure - such as chronic lung diseases and 

cancer. This is due to the fact that reports canmot be filed 

unless the origin of the condition is known and recognized. 

Yét,eve‘ntrwestixmtesbasedmfeports,adduptomof 
disabilities that are twice as large as our estimate of the 

P S N LA 
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nuber of cases that are being compensated each year. 

The second kind of estimates of deaths and disabilities is 

inferred from medical knowledge about the causes of diseases 

sich as heart disease, cancer, and lung diseases and from 

documented experience in the industrialized countries. The 

National Institute for Occupaticnal Safety and Hezlth has 

inferred from such evidence thet 100,000 dezths and 390.020 

disabilities result from ocoupetional diseases each year. 

¥hile many have raised valid questions as to the specific 

estimates and the difficulties of defining the short-fail of 

capensated cases and contrasted with disabilities and deaths, 

Professcr Barth said ir his testimny before the Senate Sub- 
camittee on Labor in June 1977, and I quote: ". . . the 

extent to which state systems recognize and compensate clajms 

for occupational diseases is so small, it seems absolutely 

certainthatamryla:genmbercfmmescapeitheattmtim 

of the camensation gystem entirely”. 

Now, for some of the reasons why this is so, I shall quote again 

from Professor Barth's 1977 Senate testimomy: 

1. Ignorance - Workers and physicians may not now that a 
disease is caused by a hazard encountered at the work- 
place. Even if either suspects this, they may not know 
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Aattm\eysmmtthedzmscfmmingmmte. 

what rights the worker has under workers' compensation 
programs, 

Sta Limitations ~ ligislatures and courts have 
gone to great gths to assure that 'umworthy' claims 
would not be copensated. This leads to situations 
wvhere legitimate claims for certain types of cases 
may be so difficult to prove or so rarely won that it 
is not wortlwhile to purste such claims, Thus, for 
e:mple,&abxhuasflfltmya appear to be due 

‘ordinary diseases of life' will freguently not be 

Time Limitations on Claims -~ Various statutes of 
ISmitation rules regaraing minimm exposure or the 
time since most recent exposure have sexved o block 
many claims. Sane ¢ these limits are written to be 
peculiar to certain diseases. Such rules essentiatly 
cicse the door to a clairent even before a czse can 
be heard. States are generally moving in a direction 
to liber=lize such laws. 

Problems of Proof - In workers' conpensaticn cases the 
burden of proof is on the claimant. Wnhile such a burden 
may not be great in most accidental injixry claims, it 
can be an enormous burden in the case of occupaticnal 
diseases. Thus, san: claims are not being filed because 

Dicability Provisions = A sucoessful clzim in most states 
typicallyreqmress:rmtthemkerdeumstratethesocio— 
econemic wmept of 'disability', not ‘the physiclogical- 
medical one of 'inpeirment’. The former generally 
involves the loss of eamings. No such disability may 
result from elevated blood-lead levels, sterility, 
diuunuumod_fpulmnuycapm . inpa:.;edkidneyfmctim, 

the case does not involve warkers' conpensation. 

mlm-mdmudismewsinmlmgsefims 
ty or death are extremely likely to involve 

prolonged controversion and excessive delays and con- 
secroently may discourage claims. Where an attorney's 
income depends primarily on a rapid turmmover of clients, 
such claims may not merit his time, thereby reducing the 
volume of these cases. An occupational disease claim is 
sixt:nasmmlikelytohecmmverteaflunxsan - 
accident-injury claim. About three-quarters of the foxmer 
are controverted on the basic issue of conmpensability. 
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7. Econamic Fears of Workers - Because many occupational 
diSease cases are controverted, because of the delays 
in receiving compensation - if any is paid ~ and for 
other reasons, workers may be reluctant to file claims 
where they fear retribution by an employer, the loss of 
an ccoupation, the threat to a pension and 50 on. Thus, 
& sick worker may delay or postpone indefinitely filing 
in such problematic cases. 

8. The Phvsician's Azcrehensiveness - Althoush a number of 
physicians specialize in occupationsl medicine or oo 
pensation medicine, many others seem to want as littla 
contact as possitle with the workers' compensation system. 
Scam= appear to eschew the adversary process, the time- 
consuning appearsnces at hearings and apparent neel for 
certainty in the presentation cf evidence, and sv oa. 
This will lead some physicians not to suggest.to their . 
patient (cr 2 survivor: that the Sisease mzy have been 
ccospational. in origin, or it may lead the physician to 
raise doubts ‘sbout the likelihood of receiving compen- 
saticn®. 

' 

Approximately 0% ‘of the injury claims and 60% of the cccupational 
disease claims zre wntestsd The issue of oompensability accounts 

for 20.6% of the injury claims which are contested; whereas, it 

accounts for 72.5% of the mtesteé disease claims., The per-entage 

of disability 1s the disputed issue in 56% of the injury claims. 

In occupational disease cases, however, it acocounts for only 12%. 

Of the occupaticnal disease cases which ave 'g:cntested, those that 

are the most highly contestec are the dust disease cases. Eighty- 

eight percent of all dust disease cases are contested. I am well 

aware of dust disease cases particularly byssinosis. Of the other 

e T A g T . e EE S e b RO, - ST T TS e =7 ey T * Raiaihatd fd W 
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respiratory disease cases, 78% are contested. ) 

From the beginning of disability to the first compensation 

payment naturally takes longer when thecase is contested 

However, contested injury claims take an average of 62 days: 

whereas, oc::upaucm.l disease cases take substantially 

icnger -~ 367 days. 

Serious juesticns have been raised regarding the use of 

scheduled diseases. While it is trve that many staces once 

relied heavily or. schedules to determine compensability, most 

states have rnow added a catch-211 phrase. Where broad coverage 

does exist, the schedule serves as & form of presumption that 

the listed diseases are not considered to be ordinary diseases 

of life., Thus, the schedule tends to reduce litigation and 

providies scre éivection regarding the extent of coverage. 

As indicated previocusly, coverage of occupational diseases 

varies greatly from one state to another., For example, Cklahoma 

provides limited coverage of 42 diseases and*exposu:e to radiation. 

Florida provides full coverage; however, death must result 

within 350 wesks after such last exposure and must follow continuous 

disability from such disease. Chio provides full coverage for 

diseases peculiar to the occupation but the disease must have been 

contracted within 12 months prior to disablement. In the case of 

firemen and policemen, exposure to smoke, toxic geses, chemical 
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fures and other mcicyapors must have been for at least 3 

years before disablement. In cases of silicosis, asbestosis 

and pneumoceniosis, the workers must have been exposed to 

silica dust, asbestos, or coal dust for at least 3 years 

prior to disablement. Beryllium workers must have been 

exposed to beryllium dust in the state. New York provides 

definiticn of personal injury, and there are no specific 

exclusions cf ordinary disemses of iife. No time limits on 

exzosure are imposed. A presamction exiscts which specifies 

that exposure to dust in the state for 60 days is considered 

to be injurious. New York does have a schedule of 2% diseases 

in addition to a catch-a2ll provision and a provisien for 

2xooswre to radiation. 

There is clearly a need for improvement in the occupational 

disease provision in most laws. We are pleased to leamn that 

South Carclinz is concerned with seeing that workers ¢isabled 

cr killed as a result of occupational diseases are adeguately 

and equitably compensated. We look forward to working with you 

toward this end. 

'i‘hzmk you. 
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10-017 BUCCESSIVE DISABILITIES § 59.33 

tion will show that second-injury-in-reverse liability has no 
relevance to this.purpose. There is no conceivable possibil- 
ity of the employer’s becoming liable for the subsequent non- 
industrial injury, and therefore no conceivable impact on his 
hiring policies as the result of what might or might not be 
paid to the employee by the Sceond Injrury Fund or anyone 
else for the nonindustrial injury. 

One final limitation on the character of eligible prior in- 
juries may be noted: Often by express statutory language, 
and sometimes by decisional law, the Second Injury Fund is 
held to apply only when the prior injury is permanent in 
character.®® For cxample, a preexisting contact dermatitis 
lacked the essential condition of permanence to draw the 
Secornd Injury Fund into a case basad on a back injury.%® 

§ §9.33 Manifestation or knowledge of prier infury 

When the prior imoairmant has nct manifesieq itseif in 
such a way that it would place the worker under a disad- 
vantage in obtaining employinent, it can be argued that the 
policy of the legislation docs not apply. For example, in 
Scott v. Alaska Industrial Buard®® the prior “injury’’ was 

L ettt e 

the disability was incurred and the 
weekly amounts presently provided 
b; law.” The statute defines total and 
pormanent disability as the loss of 
both eyes, feet, legs, arms; perus. 
aent and complete paralysis of hoth 
iegs or arms or of one such memher: 
and/or incurable insanity. The stet- 
ale was attacked as being titu~ 
tional b it established 
able classifications. This contention 
was rejected mainly on the ground 
that the legislature merely (and prop- 
erly) intended to enhance the oppor- 
tunities of handicapped employees for 
future employment. An employer 
taking on a dissbled workman “would 
be required to pay no more if such 
hasidieapped person should suffer fur- 

ther injury then he would have been 
required to pay . . . had the person 
not been handieapped in the first 
place” Treatise cited. 

04 Gt Paul Fire & Marine Ins. Co. 
v. Murphree, 347 S.W.2d 317 (Tex. 
Civ. App. 1861}, af'd, 163 Tex. 333, 
357 S.W.2a 744 (1962). The Special 
Fund was not Lable siner the em- 
ployer failed to present affirmative 
knowledge of the permaneney of the 

_employer’s physieal impsirment due 
to s previous back injury. 

98 Capra v, Genersl Elee. Co, 11 
A.D.24 600, 200 N.Y.5.24 517 (1860). 

%691 F. Supp. 201 (D. Alaska 
1950). 

(Rel. No. 18+-1974) (LWOwll.1 00, 

» v ca —— — . - 

CRMC-Motley1000-Subj-004343 

Dugan v. R. V. Aycock Company, Court Papers, with J-M Sales Corporation's 1979 Interrogatory Answers (1933)
ACL Doc 12985 · Page 64 of 87

Published by AsbestosClaims.Law

asbestosclaims.law/library/12985/64

https://asbestosclaims.law/library/12985/64


P
P

 
U

—
 

o
 

§ 59.33 DISABILITY AND BENEFITS . 10-918 

silicosis in a stage which had not yet disabled claimant, and 
the present injury was pneumonia which, superimposed on 
the silicosis, produced total permanent disability. The counrt 
reasoned that ‘‘disability or injury’’ could not include a 
weakness or disease which had not *‘obviously manifested”’ 
itself. The court also apparently relied on the distinetion, 
which has been repeatedly stressed throughout this discussion 
of successive injurics, hetween a second injury which merely 
combines with a prior injury without acting upon and aggra- 
vating it, and a “second” injury which precipitates and 
renders disabling a prior nondisabling wenkress or condition., 
Here the pnowmonia aggravated the silicasis, and the cace 
frlle in the latter catogory.®? 

The federai courts, applying the Longrher~men's Act, have 
appliad *%e “obviously manifested” requirciacat toa prior con- 
ditions as diverse ar “upnderiving inadequate personality,’’ 8 
mental defiacney,®®' arthritis,®®® and congenitar haek in- 

#7 New York, by statnte, applies 
the Second Injury Fund techrigue to 
silicosis .when there has boen any 
prior etposure, disabling or not. 
N.Y. Workmen's Comp, Law § 15(8) 
(ee) (1065). 

Ct. Crawford v. Poirier & McLane 
Corp., 17 A.D.2d 875, 230 N.Y.5.2d 
462 (1982). Accidentsl fracture of 
vibs astiveted tuberculosis. Death 
eight years after the sccident held 
eompensable. The Special Fund was 
beld not liahle on these facls sinee 
the relevani provisions of the siatute 
(N.Y. Workmen's Comp. law § 
15(B) (ce) (1046)) are applicable 
only to silicosis or other dust discascs. 

8 US. Fid & Guar. Co. v, 
O'Keeffe, 210 F. Supp. 813 (S.D. 
Fla. 1962). Clsimant was found to 
have had an underlying inadequate 
personality, As a result his injury 
caused schizophrenis and total disa- 

bility, rather than partial disability. 
The cours held that, since the per- 
sonality defect wns not manifest, it 
was not a “previons disability” under 
the Longshoremen’s nnd Harbor 
Workors' Compensation Aet, 33 
U.8.C.A. § 908(F}(1), and the em- 
picver was not entitled to reimbnrse- 
ment from the Special Fund, 

8.4 American Mut. Ins. Co. v, 
Jones, 426 F24 1263 (D.C. Cir 
1670). Claimant wes a borderline 
moron, who suffered an injury to his 
arm which left him permanentiy tot. 
ally disabledd The emplover sought 
reimbursement from the Special Fand 
of the Longshoremen’s & Harbor 
Workers’ Act, on the ground that in 
tho sbsence of the prior mental con- 
dition the injury wonld have only 
resulted in partial dissbility. The 
court sgreed that there was no 
ground for distinguishing between 
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10-319 SBUCCESSIVE DISABILITIES § 59.33 

stability,%s-3 

The New York Appellate Division has gone even further 
by holding that the prior injury must have been actually 
known to the employer.®® The court was confronted with a 

physical and mental disability for 
this purpose, nor between prior con- 
genital and work-connected defects. 
Reimbursement was denied, however, 
“not withont some hesitation,” on the 
ground that the prior condition was 
not “mnnifest” in that it had not teen 
shown that elaimant had o sofficient 
degree of social maladaptistion duc 
to Lis limited intelligence prior to the 
injary. The Court further noted that 
ther vae need for clarification of the 
term “manifest” with regasd to mon- 
tal deficiency, and suggested that 
Congress should investigate the situ- 
aticn and formulaie some type of 
guidelines. Treatise cited. 

98.2 United States Fid. & Guar. 
Co. v. O'Kecffe, 240 F. Supp. 816 
(S.D. Fla. 1962}, relying on the case 
by the same name cited supra this 
subsection at N. 98, 

98.3 Bovd-Campbell Co. v. Shes, 
254 F. Supp. 483 (S.D. Tex. 1966). 

he court observed that to permit a 
congenital back instability to stand 
as A “provious disability” wounld be 
impractieal; persons born with such 
dofrets, whether not observable or 
even not known, would be ecompen- 
sated on an entircly different basis 
from other workers, 

9 Zyla v. A. D. Juilliard & Co, 
277 App. Div. 604, 102 N.Y.8.24 255 
(1951). 

O’Shaughnessy v. Troy Engim:\er- 

ing Co.,, 285 App. Div. 813, 137 
N.Y.5.2d 407 (1955). Employer did 
pot know of uicer condition of em- 
ployec; benee Special Disshility Fund 
did not apply. 

Fowler v. Miller, 232 App. Div. 
700, 122 N.Y.5.24 495 (1953}, Any 
disability which elaimant way have 
had wai not known w0 ner censidered 
by the employer in eontiauing e 
claiman! 1z his emplay; tharefore the 
einployer was solely Lanls, 

Note tnat, in many of the easex 
cited in the ensning discussion, the 
New York conrt refers to “continu- 
ing” or “retaiming” an employee, ns 
well to liring him in the first plaee 
For a easc directly on this point, see- 

Ferry v. Jroaestown Mallegbla Tron 
Div, 35 A.D21 870, 314 N.¥.S.24 
116 (1970}, Claimant war hired 
withont employer knowledge of hi- 
permanent disubility, but after his 
being involven :n an antomobile avei- 
dent, the eompany lemmed of the 
prior problom, and after discussion 
with the personnel manager it was 
agreed that claimant would be re- 
teined with Lis disability 1le then 
sustained a ecmpensable injury The 
court held that these facts rapportod 
s finding that the employer was re- 
tained with knowledge of permanent 
injury by the employer, and thereforr 
the employer was entitled to reim- 
bursement from the Fund. 

(Rel. No. 16=1974) (LWCweCh.10) 

e e T e — i e e 
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record containing an explicit finding that neither the em- 
ployer nor the employee knew of the gravity of claimant’s 
preexisting condition, which in this instance was diabetes. 
Claimant had slipped and bruised his toe, and, partly because 
of the diabetes, an amputation of the right leg above the 
knee became necessary. The employer was required to as- 
sume the full liability, and applied for reimbursement under 
the Second Injury Fund. The applicable statute defines 
prior permanent physical impairment to include a disease 
which may be a hindrance or obstacle to employment. The 
court rested its decision squarely on the underlying policy 
of the legislation, which was to eneourage the hiring of handi- 
capped workers, If the handicap was of such character that 
it was not known, the poliey of the act would not apply be- 
cause the empleyee would Lave been under no disadvantage in 
secking emplcyment. 

It shorld be clearly understood that this rejuirment of 
actual knowledge was, unlike the similar Florida require- 
ment,' not something expressly written into the statute by 
the legizlature; it was engrafted upon the statute by judicial 

- construction. The court said: 

““The statute does not in express terms require that the 
parties iknow of the existence of the permanent physical 
mnpairment, But the knowledge on the part of the em- 
glo_ver, though not necessarily of the employee, is required 
y the implieation of the statutory formaula.’’ * 

! Unit Wall Co. v. Speh, 133 So. 
2d 304 (Fla. 1961). The employer 
had knowledge of the claimant’s pre 
existing dinbetes when the elaimant 
was hired as & eabinet maker. The 
eondition did not affect his ability to 
obtasin employment ss s eshinct 
maker. As a result of a mail punc- 
ture in one leg, both legx became in- 
fected. The Deputy Cowmmniissioner 
held the Special Disability Fund 
lisble for all but 25 percent of the 

disability, which was charged to the 
secident and to the employer. The 
court hold that the “permenent physi- 
eal impsirment” need not be & hin- 
drance or obstacle to employment if 
the employer made an intormal de- 
cision to hire the handicapped worker 
The charge against the Special Disa- 
bility Fund was affirmed. 

2102 N.Y.5.2d 255, 257. 
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The rule could have given adequate expression to the poliey 
of the legislation by saying no more than that the legislation 
should not be extended to prior conditions of such character 
that employers would presumably be unaware of them and 
therefore be unaffected by them in their hiring policies. But 
the court had to speak in terms of actual knowledge because 
it had a finding of lack of actual knowledge before it whose 
impact on the case had to be defined. As a result, New York 
found itself embarked on a tedious decisional journey, with 
very little company from other states, as it picked its way 
from ease to cuse sorting ont what was or waz not adequate 
employer knowledge. 

An obvicus question wus: How much must the employer 
have known abeut the actual nutme of ithe prior indury? 

1t soon hecame clear that the emnloyer did not have o 
know exactly what the eiaployee’s prior condition was in med- 
ical ilerms. If the emiployer, who was claimani’s mother, 
knew that something was troubling the employee about his 
bones, sh2 did not need to know also that it was Paget’s 
discase.® And if the employer, a brewmaster, knew of the 
permanency of claimant’s previous shoulder injury, but did 

3 Fields v. Rebowsky, 281 App. 
Div. 787, 118 N.Y.8.2d 671 {1953). 
There was evidence that clsimant's 
wife and her brother, the son of the 
employer, knew of the preexisting 
discase. 

Kehoe v. Kimberly Clark Corp., 28 
A.D.2d 1049, 284 N.Y.5.2d 56 (1967). 
Prior to injury, the employer wns 
informed that elsimant’s prior disa. 
bility was chronie, was linble to recur, 
wnd involved degeneration. As a re- 

sult, it made an cffort to assign claim. 
sut lighter work, A finding thnt 
claimant was not continued in his 
employment with knowledge of the 
nature and extent of his prior dis- 

T T KL e 5 R e AT Mo 3 B ¥ Ak Soa i A g fRE N MRS e 

ability, and thst elaimant’s condition 
did not he.ve a bearing on his employ- 
ment, wis held to be nnsupported by 
the evidence. 

Bellueei v. Tip Top Farms, Inc., 24 
N.Y.2d 416, 248 N.E.24 864 (1969). 
Decedent’s employer was aware that 
decedent snffered from high blood 
pressure, and that the condition eonil 
not be enred. This was held safficient 
to permit reimbursement from the 
Specinl Disability Fand, the only re- 
quirement being that the employer 
hire, or continue in employment, an 
employee with knowledge of the em. 
ployee’s impoirment and a good 
foith belief of its permanency, and 

(Rel. No, 16=1974) (LWO—Ch.1C) 
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§ 59.33 DISABILITY AND BENEFITS 10-322 

not know ‘‘what the trouble was,* the employer had sufficient 
prior knowledge.* 

Since the rationale of the rule is supposed to be the pre- 
sumed impact of the prior handicap on the employer’s hiring 
poliey, it might be expeeted that the ultimate test would be 
what the employer believed, and this was indeed held in 
Dubrow v. 40 West 33rd Street Realty Corporation® The 
requirement of knowledge was found satisfied if the employer 
had formed his own conclusion on belief that the injury was 
permanent, even though he had no medieal evidenee or knowl- 
edge to a point of medieal certainty as to the permanence of 
the injury. But in a later case, when £ve medical reports 
indicaied that the employec’s first injury would resuit in no 
vermanent defcet, the employer’s lay epinion ‘o the con- 
trary was held to be insuffcient, and the Fund was held not 
liable.® 

that the impairment be in faet perma- 
nent. The employer does not need to 
have juedical evidence or knowledse 
to the point of medical certainty con- 
cerning the permanency of the im- 
pairment 

4 Kircheer v. Standard Rochester 
Brewing Co., 18 A.D.2d 1114, 238 
N.T.5.2d 1019 (1963). Fund held 
liable. 

Manzione v. Perla Bros. Stations, 
13 A.D2d 574, 211 N.v.8.2d 931 
(1861). The employer was found to 
have knewn that & gas station atten. 
dant's noticeable limp from infantile 
paralysis was & permanent disability 
within the weaning of the Special 
Disahility Fund statute. Jleld, the 
Fund was liable. 

84 AD24 ROG, 167 N.Y.5.2d4 08 
(1957). 

Green v. Kentucky Fried Chicken, 
38 AD21 644, 327 NY.8.24 197 

{1971). The emplover was denied 
reimbursement from the Speeiat 
Fund, npon a finding that the em- 
ployer did not have informed know:. 
edze of a preexisting permanent im- 
paitment. The eourt reversed aad 
remnnded, holding tnat the proper 
test was “knowledge of the impair. 
ment and a good Taith helief in s 
permaneney.” 

& Randolph v. Huvard, 18 A D22 
863. 236 N.Y.S.2d 115 (1863). 

DeDominie v. Joseph Schlitz Brow. 
ing Ca,, 30 A.D.22 578, 289 N.V.8.2¢ 
609 11968}, Claiment had » pre- 
existing disahility which the Board 
found the employer had knowledue 
af, but did not consider to be a hin. 
dranee or obstacle to employment. 
Upon this finding the Board held that 
the earrier was not entitled to reim- 
bursement from the Speeisl Fund. 
The eourt held that this wes error, 

e A s v imama mem o e e e e e - _ - 
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10323 SUCCESSIVE DISABILITIES § 59.33 

Since the second injury principle applies only to preexisting 
permanent conditions, the employer would have to know, not 
just that the employee had some abnormal condition, but that 
the condition was permanent in character? In Admo v. 

since the sctual fact as to the hin- 
drance or potentinl hindrance of the 
preexisting disability was the key 
factor, rather thun the employer's 
opinion as to the effect of the dis- 
ability. 

7 Weller v. Imperial Paper & Color 
Cerp, 2% App. Div. 896, 142 
N.¥.8.2d 255 (1955). Knowledge cf 
the prior injiry is not sufficient; 
there saust he kuowledge that tle 
prior injury resalted in & permanent 
condition, 

Luvero v. Tronolone, 1 A.D.23 713, 
146 N.Y.S.2d4 881 (1955). No re- 
covery from Second Injury Fund 
because employer believed that em- 
ployee had fully recovered from oper- 
ation at time of subsequent secident. 

Gilsorn v. Bickford’s, Ine, 12 
A.D.2d 708, 208 N.Y.8 .20 849 {1960). 
The employer’s knowledge that the 
claimant sullered from chronic back 
trouble was not equal to knowledge of 
any permanent disability such as to 
hold the Special Disability Fund 

_liable. 

Trewiler v. Republic Light, Heat 
& Power Co, 12 A.D.2d 845, 209 
N.Y.5.2d 584 (1961). The employer’s 
knowledge of & previous arm fracture - 
did not also constitute knowledge that 
the prior injury was a permsnent 
disability. Liability of Special Fuud 
denicd. 

Connors v. Haywood Floor Co, 14 

e Y s pm Y AmR s —pg, " rrte S m- weAs LA AT P2 T e sy o= 

A.D.2d 947,221 X.Y.8.24 150 (1961). 
The truck driver strained his back in 
1955, received medical-treatment come 
pensation, but lost no time from 
work. The employer sought reim- 
bursemnent from the Special Disahility 
Fund when the driver seriously ine 
jured his back in 1937, The employer 
contend:d thut knowledge of the fint 
aecident =:lus personal chservauon of 
the drive~'s pirysieal eonattion 2uring 
intervening iwo years quslificd as an 
enployer’s notive of the employees 
preeristing permanent disakity, The 
eour: held thut the first back strain 
was, not the type of injury to put the 
employer on notiee of permanency 
of the disability without medical con- 
firmation. The Fund was held not 
liahle. 

Echols v. Hooker Elvetrochemical 
Cn, 14 A.D24 475,217 X.Y.8.2d 211 
{1961). Permanency of back injury 
nut xnewn. Fund not liable. 

Melntosh v. S. A Healy Constr. 
Co., 17 A.D.2d 544, 236 N.Y.8.24 180 
(1963). Employer's notice of one 
symptom of progreseive eaisson Qe 
ease did not constitute notiee of a 
pnor dissbility for which the Second 
Iajury Fund would be chargeable. 

Shirley v. Traegle Mnintenance 
Corp., 41 A.D.2d 800, 341 N.Y.S.2d 
709 {1973). Claimant's bock injury 
required swmigery, but due to her ex- 
eess weight surgery was not possible. 
The employer sought to hold the 

(Rel. No, 161874} (LWC~=Ch.1D 
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§ 59.33 DISABILITY AND BENEFITS 10-324 

Empsall-Clark Company,® about six months after an auto- 
mobile aceident claimant fell down a flight of stairs while at 
work, and there was some evidence that since the automobile 
accident the employee had suffered from occasional dizzy 
spells. The carrier asserted that, since claimant experienced 
dizzy spells, the employer had notice of ‘*permanent?®’ disabil- 
ity, and that therefore the award should be paid out of the 
Special Fund. The court found the Special Fund provision 
was inapplicable, since the employer did not have notice of 
“permanent physical impairment,’’ but merely of occasional 
dizziness. 

The knowlerdge that the employer must have of the nature 
of the injury alsc was held to include awarsness that the con- 
dition was of a kind likely to be a hindrance to employmeat. 
Or this ground, knowiedpe of such prior impaivnents as icss 
of hearing ® and a *“nervo1s condilion’’ ' aas failed to quai- 

Special Disability Faad liable for the 
inereased disability, but the eomt 
held that sinee it wes possible for the 
cloimant to lose weight, and the 
employer knew of this, the employer 
eonid not show that it ratained claim- 
ant with knowledge of an impairment 
(obesity) and a gond faith belief in 

its permanency. 

89 A.D.2d R52, 103 N.V.5.2d 154 
(1969), . 

? Ryan v. Armour & Cn, 12 AD2 
550, 206 N.Y.8.2d 748 (1060). Ap- 
prozimately 50 pereent loss of hear- 
ing in hoth ears was fuund not to he 
s hindrance or an obsiacie to the - 
ployment of a slaughter house fore- 
man. Although the employer's doctor 
had notieed the impediment, he had 
not esamined the claimant specifieally 
for that eondition nor included it in 
his reports. In order to hold the 

Specisl Fund liahle, the employer 
must he in & Desition to make “an 
inforwed judgruent” on the extent 
and permaoneney of the disahility. 
The Speeial Fund was relieved on 
vither of the grovnds stated. 

10 Charbonneau v. Aleo Prods, 
Ine., § A.D.2d 13, 102 N.Y.5.2d 654 
{19538). The workmsn stated, upon 
rehiring after a layoff, that he had & 
“porvous condition.” Claimant then 
sustained 2 comprusahle back injury. 
The employer apulied for reimburce. 
ment from the Speeial Fund heeanse 
the workman was physically impaired 
st the time of rehiring. Relwhurse. 
went denied. The employer’s kuowl. 

edge of the preexisting nervous eon. 
dition was not sufficient to support a 
finding that the claimant was rehired 
with knowledge of an impairment 
“likely to he s hindrance to employ- 
ment.” 
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ify, but a different result has been reached as to knowledge of 
extreme obesity,'! and of diabetes '? considered by the em- 
ployer to be “‘disabling’’ although not in fact handicapping 
the employee in performance of his duties as a house 
painter.!? 

Finally, as to what the employer must know, it is evident 
that the preexisting condition of which the employer knew 
must be the condition that figured in the final disahility. In 
Jamieson v, Passarelli,'* the empioree cut his finger at work 
and the next day suffered a myvoenrdial infarction which was 
attributed in part to a preexisting but unknown arteriosclern. 
sis, and was not atiributed to a precxisting and known di- 
abeics condition. The Speciai Pund was held ner Luble and 
the award was charged solely against the crapioyer. 

The next question ia: How doos the empioyer acquire ilie 
requisite actual knowledget Vague or indirect intimations 
that the employee is displaying something less tuan i{ne 
characteristies of a perfect physical specimen are not enough. 
So in Stophilbeen v. G. E. Van Vorst Compary,'® the claim- 
ant, prior to the accident, had been assigned to lighter work 
at less pay because of his fecbleness. The injury aggravated 
a preexisting condition of which the employer was unaware. 
The Second Injury Fund was he!d not applicable. The court 
stated: ‘A continuance in employment, even at a change 
to lighter work of one who to the knowladze ¢f the employer 
has merely slowed down physieslly due ounly to advanced age 
is not within the purview of the ‘second injury law?’’ !® 

14 Dyrdaller v. Liberty Prods. 1415 AD2d 854, 224 N.V.8.2 

Corp., 12 N.Y.23 787, 235 N.Y.82¢ 454 (1962), 
5,136 N.E.24 679 (1962). 15280 App. Div. 1004, 116 

12 8alto v. M. Ruzza & Sons, 14 N.Y.5.2d 855 (2952). 
A.D.2d 964, 220 N.Y.5.24 977 (1961). 

3220 N.Y.8.24 077, N. 12, im- 
mediately supro. 

18118 N.Y.5.2d at 856. 

_— 

(Rel. Ko, 16=3974) (LWC=Ch.20) 
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§ 59.33 DISABILITY AND BENEFITS 10-326 

And an employer is not deemed to have knowledge of a pre- 
existing heart condition merely beeause he knew that the em- 
ployee had shortness of breath and took medication,'” or was 
“nervous and upset’’ on the day of the accident,'® or would 
at times take a drink because of his condition.'® 

Since the knowledge required in New York is actual and 
not presumptive, it is not even enough that the preexisting 
condition had been the subject of & compensation award. 
In Stein v. La Marguise Footlwear, Incorporated,®® the de- 
cedent-employee had a preexisting asthmaztic condition for 
which he had reccived a sompensation award under a different 
employer five vears before. It couid not be impled, said the 
eourt, that {he asthmaric condition was permanent, or that 
the present employer must have known of it, meraly becanse 
an award Lad once been mude on it. Accordingly the Specicl 
Fund was held not liable, 

‘When the employer is a corporatior, the familiar question 
is encountered: What constitutes knowledge on the part of 
the corporation? Knowledge by officers of the corporation 
that their father, an employee of the corporation, had had a 
heart coronary occlusion seven years earlier was, not sur- 
prisingly, imputed to the corporation.?’ But in several cases 
in which the employee himself, occupying some managerial or 
proprictary relation to the corporatien, was also the reposi- 
tory of the knowledge of his own prier condition, the New 
York court has for various reasons refused to eredit the 
corporation with this knowledge.2? And knowledge of the 

i? Miller v. Fordham Glass Works, N.Y.S.2d 452, 170 N.E.2d 456 (3960), 
2) AD2d 945, 249 NY.8.2d 134 
(1964), 

' Connolly v. Piel Bros.,, 8 A.D.24 
809, 192 N.Y.5.2d 686 (1959). 

19 Lawler v. Ritz Carlton Hotel, - 
14 AD24 972, 221 NY.S2d 572 
(1961). 

209 A.D.2d 552, 189 N.Y.S.2d 520 
(1959), agrd, 8 N.Y.2d4 1081, 207 

mdf'd as to costs, 9 A.D.2d 697, 181 
N.Y.5.24 927 (1959). 

2! Baron v. Nobar Realty Corp., 
281 App. Div. 205, 120 X.V.5.24 146 
(1953). 

22 Smith v. Evergreen Cemetery 
Ass'n, 28 A.D.2d 743, 280 N.Y.S.24 
712 (1967). Claimant supervised the 
operation of the defendant-corpora- 
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10-327 SUCCESSIVE DISABILITIES § 59.33 
corporation’s insuranee manager, not put on claimant’s reeord 
or passed along to the personnel department, was found to 
be inadequate emplover knowledge.324 The court noted that 
the insurance manager had no aunthority to hire or fire, and 
that he had done nathing with the information heenuse of his 
own helief that the condition could he vnred, 

The most reliable evidence of the employer’s knowledge is 
a written notation of the prior condition in the employer’s 
medical record of the employce. In Fitzgerald v. News Syn- 
dicate Company,®® the medical records kept by the employer’s 
salaricd assistant medical direclor indicated that the em- 
ployec had a preexisting susceptibility to herninticn due to 
abdominal wall weakness. The sourt susiaired the Board’s 
finding that the employer knev: that the condiiion was perma- 
nent before the aceident and that the emplover had not con. 
cluded the condition was pesmanent only after the aecident. 
But even medical records are not a complete guarenty of the 
requisite knowledge. In Rewles v. Gererel Abrasive Com- 

i 
i 

tion. However, he was not a atock- 
Lolder or officcr. The enurt held that 
this was insufficient to make hiz 
knowledge of his own prior disabiiity 
imputable to the employér, %o o¢ to 
make the Sperial Disability Fund 
liable for part of the award. 

not liahle, due to lack of proof that 
the employer knew of the preexisting 
eondition and made “an informed de- 
cision to continue the emplovment of 
the employe: handicapped by & per- 
manent condition.” 

Eckhaus v. Adeck Store. Ine, 21 
Alpert v. Tower Rrand Yard Corn.. 

16 A.D2d 193, 226 N.Y.8.2d¢ 843 
(3962). An officer and the aetive 
wanager of & small corporation enn- 
tinued to work after being informed 
o his heart condition. The doctor's 
testimony was “not eowpletely un. 
equivocal” as to whether the officer- 
manager knew of the permanency of 
the condition. The afficerananager's 
sister-in-law, the president of the eor- 
poration, testified that she did not 
know of the manager’s condition. 
The Special Disahility Fund was held 

CRMC-Motley1000-Subj-004353 

AD.24 707,248 N.Y.5.24 195 (1964). 
Claimant was an employes of a cor. 
poration which he swned Hc knew 
he wax & dinhotie, but there was litthe 
evidence that he knew it was an im- 
pairment. Held, employer did nnt 
have noticee of & preexisting perma- 
nent physical impairment, 

22.1 Buckl v. News Syndicate, 35 
AD, 2¢ 1083, 318 N.Y.8.2d 574 
{1970). 

2317 A.D.2d 893, 233 N.V.8.24 663 
(1962), ’ 

(Rel. No. 16~=3974) (LWCamCh 1) 
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§ 59.33 DISABILITY AND BENEFITS 10-330 

Appeal requiring proof of employer kuowledge. The es- 
sential test, said the court, was whether the prior condition 
was ‘“labor disabling’’~that is, whether if industrial it would 
be independently eapable of supporting an award. 

The Ferguson case has been followed in a case involving 
a preexisting psychosis followed by industrial loss of an oye,?® 
and in a case involving a preexisting partial deafness followed 
by an industrial traumatic loss of hearing.?® 

TLe principal statutory difference befween California and 
New York lies in the fact that in New York the employee gets 
his full benefits from the employer, who then must scek re- 
imbusrsement from the Seeond Injury Fund, while in Cali- 
fornin {ire employee himself must appiy direetiy to the Seeond 
Injury Fund, It would bc hard to explain why an employee’s 
right to reeover from the Fund sheuld ‘urn or what the emn- 
ployer might or might not have known about the claimant’s 
previous condition, especially when the employer is no longer 

28 Subsequent Injuries Fund v, In- 
dustrial Ace. Comn'n, 53 Cal. 2d 392, 
1 Cal. Rptr. 833, 348 P.24 193 (1960), 
rev’g 342 P.2d 28 (1959). Employer’s 
knowledge of preexisting disability 
not required. The preexisting condi- 
tion had manifested itself when elaim- 
ant had tricd to teach and had suf- 
fered Jumps ir: the throat, precordial 
pains, and burning sensations in the 

phagus. The C ission assigned 
33 pereent disehility to this condition 
and the remainder of 8 70 pereent 
disability to the eye injury, The prier 
injury satisfied the Fergnson tost of & 
“labor disahling” injury. Treatise 
quoted, 

29 Subsequent Injuries Fund v. Tn- 
dustrial Ace. Conmm'n, 56 Cal. 2d 842, 
17 Cal. Rptr. 144, 306 P24 496 
(1961). The clnimant had fallen and 

e e I e 

suffered 3 head injury in an indus. 
trinl secident which had resoited in 
a troumatie partial loss of hearing, 
some of which wax attributed to the 
fall and some attribuied to many 
yeary’ exposure to & high noise level, 
He had not heen aware of the pre. 
existing partial deafness. Following 
the accidental fall, he applied fur 
additional bhenefits from the Subee- 
qnent Injuries Fund. The ecourt 
stated that the preexisting permanent 
partial Jocs of hearing was suffieient 
to support the finding that he wex 
permanentiy partially disabled, that 
such disability was Jahor disabling 
even though it had not resulted in 
loss of exrnings snd had not inter. 
fered with his employment in the 
particular field in which he was then 
working, and that it was of & kind 
which could ground an award of per- 

L il i 
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10-329 SUCCESSIVE DISABILITIES § 59.33 
hindrance to employment,”’ and the Speeial Fund was held 
not liable. 

The rigor with whieh New York has applied its actual- 
knowledge requirement is the more surprising when one re- 
minds oneself that the requirement was a judicial invention in 
the first place. Confronted with the same choice seven years 
after New York adopted the requirement, California refused 
to follow the New York precedents and simply held in Fergu- 
son v, Industrial Aeccident Commission 27 that employer 
knowledge was not necessary under the California statute, 
Claimant had suffered a compen<able fracture of the right 
Lip, and had received compensation snder an approved com- 
promise and release. While he was still recovering frem 
the Lip injury, he was fonnd te have progressive muscular 
dystrophy. BEe then snplied ts the Califurnia Sulisequent 
Injuries Fund for additicnal compemsat.on, The veferce 
found that tke hip fracivre had produced 14% pereent perma- 
nent partial disability, and that this in eombinaiion with a 
prior permanent partial disability in the form of muscular 
dystrophy resulted in total permanent disability. The Com- 
mission reversed the referee solely on the ground of lack of 
employer knowledge of the preexisting condition. The Su- 
preme Court of California reversed the Commission, also in 
the process reversing four opinions by the District Court of 

27 50 Cal. 2d 469, 326 P.24 145 
(1938). Treatise quoted with ap- 
proval. 

Marylond has also rejected the re- 
quirement of manifestation or knowl- 
edge, 

Subsequent Injury Fund v. Rine- 
hart, 12 Md. App. 649, 280 A.2d 208 
(1971). Decedent suffered an aeei- 
dental injury which aggravated and 

The brain tumor hud been nndis- 
eoverad prior to the injury, but would 
have cavsed death within severn! 
months to zen years &t n moximum. 
The fird contended that since there 
was ww knowledge of the eondition, 
nor any hindranee to employment 
prior to injury, no apportionment nt 

benefits against the Fund shonld be 
made. The court held that this was 

accelerated s preexisting malignant 
brain tumor, resulting in his death. 

terisl, and that the Fund was 
required to pay & part of the death 
benefita. 

(Rel. No. 16=1974) (AWC=—Ch10! 
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§ 59.33 DISABILITY AND BENEFITS 10-328 

pany,®* the claimant’s preemployment physical revealed 
“Spine back, flexion of 15%.”" However, there was no find- 
ing of any medical condition. The limitation eould have been 
due to obesity, and there was no evidence that the employer 
considered the condition in hiring clnimant. The Special 
Disability Fund was found not liable. And in Fuina v. Alco 
Products, Incorporated,®® the employer had noted on claim- 
ant’s employment record that he had a *‘spine defect’’ and 
“permancnt physical impairment which might be an obstacle 

- to employment.”” Other impairments listed included scars 
and slight deformitics. It was nevertheless. held that the 
employer had no knowledge of prior permanent impairment 
and was not entitled to reimbursement from the Specul Dis- 
ehility Fund. 

By this psint it is clear cnough that the Now York courts 
tkave certainly not beer going out of their way to find the 
necessary emplover knowledge in second injwy cases. If 
theve is any doubt cf this, it shouid be dispelled by the case 
of Cclien v. George Campboeli Company?¢ The general 
superintendent testified that the claimant had told him in 
1943 of an old back injury that had happenad in the navy 
yard, as a result of which he could not jump ap and dewn 
laddsrs. In 1953 the same superintendent had asked the 
claimant if his reasen for wearing a back brace was because 
of a recent injury, and the claimant had explained that the - 
brace was for the old navy yard back injury. The superin- 
tendent said he felt that “‘an ache for ten years, it must be 
permanent.” The Board found that the information known 
to the employer was insufficient to establish thal the employer 
hircd or retained the claimant with knowledge that the prior 
condition was permanent and *“was or was likely to be a 

2427 A.D.2d 604, 276 N.Y.S.2d 140 2613 A.D.24 570, 211 N.Y.8.2d 896 

(1966), af’d, 23 N.Y.28 956, 208 (1961). 
N.Y.5.24 733, 246 N.E.2d 533 (1969). 

2821 A.D.2d 706, 249 N.Y.S.2d 318 
(1664). 

A 
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10-381 SUCCESSIVE DISARILITIES § 59.33 
even in the case.®® 

The New York rule is defensible only if it is assumed that 
the exclusive purpose of the second injury principle is to 
encourage the hiring of the handicapped. This is, of course, 
the central purpose—but the principle also embraces the idea 
of achieving this result in a way that works hardship on 
neither the employer nor the employee. If one did not care 
about incidental hardship to the employee, one could do the 
hire-the-handicapped job by merely using an apportionment 
statute. And if one cares about the element of hardship to 
the employer, one could argue the empleyer ought to be re- 
lieved of the cost of the preexisting conditien, whether he 
knew of it or not, purely on the ground that the cost of this 
impairment, not having arisen out of this emplayment, stovld 
not in fairress fall unen this employer. 

A wmoie down-to-earth reason for disappreving the New 
- York rule is that, as we have seen, it involves one of those 

distinctions that consume far more litigation time and cost 
than the policy at stake is worth. 

Miunesota attemuits to circumvent this New York difficulty 
hy requiring that the preexisting injury be registered with 
the Commission.?’ The Couneil of State Governments®’ Draft 

manent partial disahility. “No resson 
appears why such disahility which 
actually existed . . . must have been 
known to the employer in order for 
that disability to ground an award 
from the Subsequent Injuries Fund.” 
Prior inconsistent Californis cases 
were specifically disapproved. 

30 Florida, however, appesrs to 
have achicved precisely this incon- 
grunus result, under its statute spe- 
cifically requiring employer knowle 
edge. 

Dorsey v. L & A Contracting Co., 
155 So. 2d 357 (Fla. 1963). The 
employee suffered an additional 35 
percent loss of use of his hand while 

suffering from s prior 25 percent loss. 
of-use disability. The court construed 
the statutory provision requiring the 
employer to have knowledge of the 
preexisting disability (in order to be 
reimbursed by . the Seeond Injvrv 
Fund) as also s resiriction on the 
elgimant's rights to benefits,. The 
court held that, if the employer had 
such prior knowledge, the claimant 
would be entitled to an award for 60 
pereent loss of use of the hand; if the 
employer did not have the knowledge, 
the clsimant would be limited to an 
award for 35 percont Joss of use. 

3¢ McGuire v. Viking Tool & Dic 
Co., 258 Minn, 336, 104 N.W.2d 519 
{1960). The employee suffered an 

(Rel. e, 161874) (LWCwCD.10) 
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§ 58.34 DISABILITY AND BENELYITE 10-332 

Law suggests another device to cut down on controversy about 

P R AT . Vet aw 

employer knowledge, in the form of the following clause: 

“In order to qualify under this scction for reimburse- 
ment from the Special Fund, the employer must establish 
by written records that the employer had knowledge of 
the permanent physical impairment at the time that the 
employee was hired, or at the time the employee was re- 
tained in employment after the employer acquired such 
knowledge.”’ 32 

§ 59.34 Amount of Second Injury Fund contribution 

The amount of the Fund’s contribution is usually the dif- 
ference batween the compensation that would be payable for 
th 
th 

injury which of itself caused ounly 
pertial dirability, but when combined 
with three previous disabilities con- 
stifuted permanent and total disa- 
bility, The eourt sustained the find- 
ings of the Board, ruling that the 
employer hsd the sole liahility and 
tkat the employer was not entitled tn 
reimbursement from tne Fund beesuse 
he had not registered the preexisting 
injuries as required hy atatute. 

32 Workmen's Compensation & Re- 
bsbilitation Law § 20{c). 

33 Culifornia: Suksequent Injuries 
Fund v. Industriai Ace. Comm'n, 44 
Cal. 24 604, 283 P.2d 1039 (1958). 
Whaere there is a comtined disability 
resulting from a iater industrial in- 
jury when sdded to s prior indepen- 
deut disahility, the industrislly esused 
disability should first be rated and 
then deducted from the combined dis. 
ability to arrive at the disability rat. 
ing chargesble to the Fund. In ag- 
gravation esses, the combined disa. 
bility should first be rated and then 

e second injury alone and the comnpensation payable for 
= combined injuries.®® One logical resuit of this calculation 

& portion of the combined disability 
shculd be ass’gned to the later injury 
and & corrciative proportion to the 
preexisting dicability. 

Pacific Gas & FElee. Co. v. Indus. 
trial Ace. Comm’n, 126 Cal. App. 24 
554, 272 P.2d 818 (1954), discussed 
at N. 38 infra, this subscetion, 

Florida: Sharer v. Hotel Corp. of 
Am., 144 So. 24 813 (Fla. 1062), 
The claimant had previously lost his 
left hand by smputation. In the sec- 
ond accident he suffered a 40 percent 
loss of use of his right hand. The 
fact that the injuries were to two 
separate schedule members which did 
not result in {otal disability did not 
defent the intent of the Seeond Injury 
Fund provision for compensation in 
excess of that attributable to the see. 
ond injury, which would otherwise 
bave been limited to the schedule 
award. Award granted for 59 per- 
cent disability of the body as a whole. 
Treatise quoted. 

Kentucky: Alva Coal Corp. v. Ealy, 
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. IHorcrr, IorGeER & BDARNWELL . 
P ' ATTORNEYS AT Law 

oM 
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r. 0. bonawen 1t 

4539 AMELIA, N.E. 

ORANGEBURG. SOUTH CAROLINA 20115 

CHARLTON 3. HORGER TILEPHONE 
WILLIAM A, SIORGER March 21, 1979 8342301 
CHARLES 1. BARNWELL, IR, Assa Coos 
HOBERT R. HOLGER [ 1] 
MICHAEL F'. HORGER éf ¢ 

Mr. Ron2ld L, Motley 
BLATT & FALES 
Post Office Bex 36% 
Barnwell, South Carolina 29812 

In Re: Federal Court Asbestosis Cases 

Dear Ron: 

We enclose herewith and serve upon you Johns-Manville's 
Answers to Plaintiff's Supplemertal Interrogatories in the 
above matter. 

t 

~ 
7/ 
’ With kindest regards, we 2re (;4?52;7 e 

77 — Yours very truly, 
Fes HORGER, HCRGER & BARNMWELL / ,/ Lo 

. By 

WAH/etr 

Enclosures 

cc: All Defense Counsel 
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/f//_ ' I8 THE UNITED STATES DISTRICT COURT 
- FOR THE DISTRICT OF SOUTH CAROLIMA 

CHARLESTON DIVISION 

IN RE: 

o
t
 

S
 

ASBESTOSIS CASES. 

ANSWERS OF DEFENDANT 
JOHNS-MANVILLE SALES CORPORATION 

JOPLAINTIFF'S SUPPLEMENTAL INTERROGATORIES . . 

IQ ALL ATTORNEYS OF RECORD: 

In accordance with the provisions of Rule 33, Federal Rules 

of Civil Procedure, Johns-Manville Szles Corporation hereby answers 

the Supplemental Interrogatories of Plaintiff served on Defendant's 

'counsel. 
Defendant reserves the right to amend or supplement its 

answers 1if it finds that inadvertent omissions or errors have been 

madc or if additionsl or mcre accurzste information becomes available 

trst is required to be provided by the Federal Rules of Civil Proce- 

dure. 

1. State wheither and when Johns-Manville, or its predecescor, 

aéquired the R. V. Aycock Co. or poriions thereof and describe in 

~detail the nature of the transaction. 

‘ -ANSYER: Yes, 1932; purchase of assets of Aycock distributing, 
contracting and warahouse operations in given locétions, principally 

Missouri and Texas. 

2. State the nature of business enterprise engaged in by the 

said R. V. Aycock Co. 

ANSHER Distribution, contracting and warehousing, ;pcluding 

thermal ipsulation material. 

3. State whether the R. V. Ayoock Co. fqnctions and/or 

employecs nnd/or assets were transferred to Johns-Manville Sales and 

operated s a conbtruct unit and if so, when. 

ANSURR: Ansets wore purchased. and subsidiary corporations 

kaown @5 the Aycock Corporation and the Aycock Corporation of Texau 

were operated and an unknown number of its formor corporate employrc: 

of R. V. Aycock Co. beocame employees of the new subgsidiary corpora- 

tions. The Aycock Corporation heoadgunrtered in Kensas City operuted 

C1- 
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I
\
 5 é *o tract unit. Defendant believes that, while thc predezessor 

opcratlona in Texss had dono some limited thermal incsulstion contract 

work, the new subsidiary entity consisting of assets purchosed by 

Defcndant operated in conjunction with Defendant’s liouston opnr-ti~-- 

and functioned primarily as a distributor and warehouser. 

Doted this /Y day of March, 1979. 

HORGER, HORG"R & BARNWELL 

Attorneys for Defendant (' L :S‘ 
Johns-Manville Sales Corporatiog 
P.0, Drawer H 
459 Amelia, N.E. 
Orangeburg, SC 29115 
(803) 53u4-1361 

CERITTICATE 
I do h‘\i‘r‘\v e 
irac ond 

77@wwuq»¢; ,? 

i
 

OF YAILIEG 

s wa~le4 ~ 
W""“"“ ( "/‘Ir)o 

i Jfi??‘“““v*fi e»&fi?a& 
to Lt W2y 
of 7 ))vim el 79 

o W20 oS s ~ 

Atta"ntu.‘ Icr ‘Q'f'fl;/.,l-y‘((s i jv [s. A/Mw‘./ 
Cvtfk?qJLk 

;&I" % 

. - 

—2- 
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AFFIDAVIT 

STATE OF COLORADO ) 
) ss:. 

COUNTY OF JEFFERSON ) 

R. B. VON WALD being duly sworn according to law deposes and 

says that he is Vice President and Assistant General Counsel of JOHNS- 

MANVILLE SALES CORPORATION, successor by merger to JOHNS-MANVILLE 

PRODUCTS CORPORATION, a defendant in this action, that he is auth- 

orized to make this Affidavit on its behalf and that the facts set 

forth in the foregoing pleading are true and correct to the best of 

his knowledge, information and belief. 

(\7\_ 6 \\}3,\\,) \\&S-‘) 
| 

(',;3'{?‘ R. B. VON WALD 

Sworn and subscribed to 
befqre me this A3S< day 

NOTARY PUBLIC 

My Commission expires June i0, 1S4 

- ©imr ey s ot oy (o G5 S $ 5 o S = ¢ A Y o L R = o iy S e S e (R e S 
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STATE OF MISSOURI, | 
COUNTY OF JACKSON, } 

1, AUSTIN E. VAN BUSKIRK, Court Administrator for the Circuit Court of Jackson County, Missouri and custodian of the 

records and papers thereof, do hereby certify that the foregoing is a full, true and complete copy 0f the e 

SEPATE ANSWER, PETION FOR DAMAGES, FIRST AMENDED PETION FCR DAMAGES,ANSWER, 

" MOTION TO DISMISS, AND SUGGESTION OF DEATH o 

as the same appears in my office in Case No. 425211 , entitled 
BERNARD DUGAN ’ 
L 

R. V. AYCOCK COMPANY,AYCCCK CORPORATION, AND R. V. AYCOCK 

Witness my hand and the seal of said Couri on APRIL 25 19712 
AUSTIN E. VAN BUSKIRX 

COURT ADMINISTRATOR 

CIRCUIT COURT OF JACKSGN COUNTY, MISSOURI 

Y o S ) 
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IN THE CIRCUIT COURT OF JLCKSON COUNTY, MISSOURI, AT KAMBAS CITY, 

MARCH TERM, 1934. cs 
L3 

BERNARD DUGAN, ) ) 

vs, , Y No. 425,211. 

R. V. AYCOCX COMPANY and VAUGHN ) 
INVESTIE=NT COLZANY, corgyorastions, . 
ard R, V. AYCOCK, . 

eesessssDefendants,) 

A N s 9 E R. 

Come now the defendants and fo}..' ansver to plaintiffrs 
first amendéd petition deny each end' every allegation in 

'said petition contained. ' 
WHEREFORE, having ;ully answered said defendants pray 

to be discharged and witk judgment for their costs herein 

o1 satson, LSS, Groner;\rBszrnett 
& Wnittaker, N 

Attorneys for Defendants, 

4 

expended, 

S AR e e T M ¢ R RN T 1 T S It L, P Wy S . PP S e b o oo 
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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI, AT XANSAS CITY. 
MARCH TERS, 1935. 

BERWARD DUGAN, 1’ ' I 
, Plaintiff 

vs S o No, 425211. 

R. V. Aycock Company, and el -} 
. . VaugnInvestment Company, et 
. -Corporations and R. V. Aycock, . ¢ 

e . Defendents : S 
- M " 4 Lo A 

: 5 ""rMOTION TO DISMISS - TP 
‘ ot < & X 

I ‘ Come Zow the-defendants enrd state to the court that a 
; . - - 

s&%gestion of death of pleintiff was filed in fhe abeve 
eaptioned cese onp Mey 5, 1334 and thet three terms of court 

kave gone by and said cause has nct been revived, 

WHEREFFORE deilendents prsy that the abcve entitled ection 

' be dismissed at the cost of plaintiff. 

) ' "+ . " VIATSON, ESS, GRONER, BARNETT & WEZT::T oo o = memee 

. f e By Vé?’/"‘%’”’&*" Attorneys for Defendentgs 

T — 

~ R b1 et . - e mn e 3 cam e S et e b s 
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IN THE CIRCUIT COURT OF JACKSCN COUNTY, MISSOURT, AT KAUSAS CITY, 
. MARCH TEM, 1934. ‘ 

BERNARD DUGAN, ) 

eess Plaintiff 
V3e 

R. V. AYCOCK CGMPANY and 
VAUGHH INVZESTHENT COMPANY, 
corporations, AND R. V. AYCOCK, 

No. 425,211 

" sssses Defendants - 

SUGGESTION OF DEATH 

COME NCW the defendants and suggest the death 

of plaintiff and state that the plaintiff depirted this 

1ife +while residing in Jockcon County, HissouriJ upon the 

26th day of March, 1934. 

O0f vatson, Ess, Glcrer, Barnsts & Whittan-r 
Attorney for defendantsy 

Deted this 3rd day of lay, 1934. 

R SN e eERE I T e T TR A e S b By T T L N % o e T Y e - ) TR » 

CRMC-Motley1000-Subj-004366 

Dugan v. R. V. Aycock Company, Court Papers, with J-M Sales Corporation's 1979 Interrogatory Answers (1933)
ACL Doc 12985 · Page 87 of 87

Published by AsbestosClaims.Law

asbestosclaims.law/library/12985/87

https://asbestosclaims.law/library/12985/87

