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1Y THE DISTRICT COURT CLF TEE UNITED STATES 

FUR THE NCATUERM DISTZICT OF ILLINOIS 

EASTERY DIVISION 

LUIS PEREZ 

vo. /34 77 VE. 

JOHNS-UANVILLYE PRODUCIS 
CORPORATION, » corp. 

- 

COMPLAINT AT IIW 

KOY¥ CCMES TER PLAINTIFP, LUIS FERRZ, by bis attorney, ' 

MAX L. ELSOFP, and cemplains of the defendant, JOENS-MANVILLE PRODUCTS 

COFPORATION, & corp., of trespass on the coss, and furtber complains 

as follows: .- 

1. Plaintiff avesrs that the alove entitled sult %s drought 

against the deferdant for the sud of Fifty Thousand {$50,000.00) Dol- - ) 
lars for personal injfuries zustaired by reascn of a mo-callsd *occupe~ - 

ticnal disease” and tiat this action is wkolly of & civil naturs;i that 

the matter saod azount 4n dispute in tke said sult exceads, exslivaive 

of interest &nd costs, the sum of Thres Thoussnd (4§3,000.00) Dollars, 

all of which will more fully appear froa ths following puragraphas; that 

the deferdant hereln is, snd was at the coz=srcemest of this suit, a 

foreign corporation, duly formed, created asi organired uadsr azd by 

virtie of the lews of the Stete of New York, lhavirg its prircipal place 

of reaidence in the City of New York, State of Yew York; that the plain- 

tiff hersin is, and was at tho cormencedent of this sult, a citicen 20d 

resident of tre Stats of Illinois. 

2, Plairtiff furtiar states that on or adout the 13th day of 

kugast, A. D. 1933 and for many ycars prior thereto, the defendant, 

ipcorporated under tha laws of the Stote of New Yo.rk, os aforesald, weas 

duly autlorized to do burincse in the State of Illinois, County of Laks 
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and City of Muukegan; Trat on said cate, aad prior thereto, and in the 

Clty of Wouksgan, as aforessid, tlis defundant cwned, operated and main- 

tairsd a faclory, =11l or establishzent for the purpose of menufsctur- ~ 

{cg tile and other asbestos products. 

3. That said defendant, (n its factory, mill or establish-~ 

o:nt, as aforesaid, ownsd and cperntod & coriain department known & 

the "nizing room” where ssbestos snd cement wers mized in dry forw, 

the raterials baiag'pourod intc a hopper from wncks and coming out as 

& wixturs; toat in the course of said prozesses, & grest deal of as-~ 

bostos and cozect 2ust, and other dusts, were cast to and A1d izprege 

pste the alr ip said prexsices 1n such great guantitiea as %o be greally 

doletorious to the kaalth of Luxan tairngs, 

k. “hat oz the aforosaid doy end at the ploce aforssald, and 

for » ruzber of years prior therato, the plaictif? was in tke exploy 

of the defendant 4nd worxsd in ssid Hixing Ecod as & ladorer, his prin- 

¢ipal work teing to opzn the afcresald sacus ¢f cezent and astestos and 

duwp thep inteo & mixirg zachine, which Cacaize mized said zaterials 1o 

dry form, a&s sforesald. 

5. That in the carrying on of the sald proatses by the de- 

fonlant a3 ths sazs waus being dore, s2d as it kad teen corlucted for 

cany yesrs prior thareto, the defencant kuew, or in the exerciss of 

¢us cuare £nd coution should have Ymown that tke caze was &3t to and 

d1d proiuce the 1llress and dissase in ths plairtiff of which ths plain- 

Liff now cecxzplalins, which 11lness &and dissase 1s peculiar to szch work 

and o, oraticrs cor.ied on und ucted ir s21d tusizess to which erployses 

are not ordirarily exgosed in their lirzes of tusiness. 

6. Tiat plaintiff was in eatirs ignorance of tho dargsrous 

charscter of the vuricus duats to wiich ha 2a% exposed and to the spe~ 

cific nature of the disenss or dlseasys that would or could result 

» from the intalation of tho aforesaid Custs cod was nsver at sny tinme 

P . 
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tnforsed ty any sgest of the defendaat of the fact that such dmnger 

did or could poselibly exist. 

1. That plaintiff was caused to and did during tbe period 

(“ . sforssaid, secessarily breatke in larpe gquantities of asbastos dust, 

cement duzts wnd other dusts, in his throat and lucgs, causiog the 

1llnezses herein coxmplasined of, whils he, the plaintiff, was in the . 
exercise of dus care and caution for his own personsl health spnd 

safaty. - 

8. That at and during the aforesaid place asd tice, the 

defeninnt 4id ope or mors of tbhe following acts, thereby causing the 

plaintifs to coniract spd succumd to the occusstlonal dlsense k:n;wn 
ws Asbestosis which raculted in Pnevzoconiosis in an advanced stage 

and Tuterculosis, . as & result whereof: plaletiff ke Jost consider- 

abls weight; ke Las been incapscitated asd woalered so tkst be can~ 

pot perform aey work for which be is fitted; that le has suffersd 

great mental and physicial pain and anguish and will contizue o to N 

suffer for the rest of his 1ife; that he } ¢come liable for and 
4 . ‘ 

from attending to his usual occurs ‘ 1y N ijreby ho has 

lost divers great gains ond profiy 1 . i lose divers 

grest guius and proflts. 

. {a) Deferdant wilfu 
;’ and spproved de 

- preventicn of e - to the 
provisions of & . 
Act to Fremote 

Certatin Euploye 
Occupational D or the en- 
forcozent there 
and about the 
fans or other a 
the in'uricus & 
cices shere pla § 
futled to providy mseke, § brs or oth- 
er apjerntus to Y ; b 1 ’ 
tiff which would 
t1ff from iphall i esticod to im- 
pregrute snd flex Am the ASP 1o Aad #bout the 
said premises as rgovided by sald Stétute ond 
*hich would 2fuctfvely vont Mm from con- 
traz Y rasting the disespes h{x’. compladsed of, 
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9. 

DOLLARS. 

e Mt Y o K e <o 

Plaintif? regligently failed to rcmove as fur as prace 
ticable, by eltler ventilating or ex:taust devicus, tts 
aforesuid injurious dusts fros the premises in which 
the plaintiff worked, contrary to Section 12 of "An 
Act Corcerning the Heslth and Safety of Enployses in 
Factorics, Yercaptile Zstablisghments, M1ills and Work- 
shops in the State of Illdnotis.* 

Yeglizently caused and permitted the premises to de 
swept 80 63 to Tuiss Asbestos dust, Cegent dust and 
other dusts, contrary to Section 13 of "4in Act Con= 
cernirg the Health and Safety of Zzployess in Factor= 
fos, Murcantils Estoblishoents, ¥ills and Workshope.® 

Whersfors plaiztiff esks Judgment for Fifty Tuouamnd ($50,000.00) 

<7 “A¥torney for Plaintiff 
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I 722 DISTRIC? COURT OF TZ® UNITZD ST.TIS ' 
POR THZ BORTHRRY DISTRICT OF ILLINOIS 

LASTERY DIVISION 

LUIS PIRRZ g 

vs. ; Lo. 43672 

JOESS-MANYILLE PEODUCTS ) 
CCRPCRATION, & corp. ) 

AYFIDAYIT OF DA p:) ¥.D 

DANIZL X. RICARDO Seing first duly sworn on oath deposes and . 

says tiat be is a physician, duly liceassd to praciice no;liciu i the 5 
City of Chicago and Siate of Illincis, nnd that his office is located at 

125 X. Wadask Avenus, Chicago. ‘ 
Affiant furthsr siates that om the 13th day of Auguss, 193%, 

one, LUIS PZEEZ cace under his professiocal care; that oa oatd date said 

LUIS PZR%Z stated to thiy affiant that he was L9 yours of age; that ke 

was xarried und Lad no childres; that he :ad daaas exployed by ths JODNS- ‘ - 
MANYILLY P20DUCTS CORPCRATICY for about sixztaen years where ha worked o 
as a ladorsr, miring cessnt and asbestos. 

Affiast furter states that an ezaatzation of LUIS PEZIZ oa el 
sald date revealsd that ks %34 a high tem;'o.;ltnro, cludbding 04 his finger 
onda, £2d that ka had a comstant coughi that in ths opinion of this afe =~ - ::\‘1 
fiant, satd LUIS PIEZZ 12 suffering froa fibdroals, caleifisld arsas of T 

both lucgs, stlicosls rvsulting {a pneu=oconissis and tudarculosia; that 

sald LUIS PIREZ is in a danzerona condition ani adould bds treated with - 

tke greatast of cars. 

Affiont cakes this affidavit for the purpose of iniucing the 

Dletrict Coust of ths Tnited States for the Borthern District of Illimois, 

Pustern Diviaton, to advance this caas on ths Calendar. . 

g 2 / r Vi v v 
i 

SUBSCRIBED and S5WORN to 
before ma this 25th doy 
of October, A. D. 1934, 

7/"&« /*47/ /, e fj‘{ /’/ 
Botury Publie 

———————— . 450 T . .- 
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1 MAX L RASUHE . -—— 

(, S Luis PLREZ 

- and says that he 4s a physician duly licensed to praotic‘ - T-1.5 B 

N A st 4 % ———_———— A a4 A - o weigee e —— 

IN THE DISTRICT COURT OF THE UNITED STATES 

FOR THE NORTHLRN DISTRICT OF ILLINOIS 

LASTERN DIVISIOK. 

vs. No, 43872 

JOHNS-MANSVILLE PRODUCTS 
CORPORATION, a corp. 

» - 

AFFIDAVIT OF J. H. CARPENTER, M. D. 

J. B. CARPENTER, being first duly sworn on oath deposes 

cine in the City of Chicago and State of Illinois, and that 

his office is located at 1904 S. Ogden Ave., Chicago; that he 

has for the last several years specialized in x-ray of chests 

and the interpretation of findings and disgnosis of such x-rays 

80 made; that on or about September 1Bih, 1934, your Affiant 

made an x-ray of the chost of the plaintiff, Luis Perez, and 

that the x-ray so made disclosed that the said plaintiff, inis 
}erez, was suffering from the third stage of pneumoconiosis, 
and asbestosis, with advanced stage of tubarculosis; that from 

the history of the said Iuils Perez' employment, your Affiant is 

of the opinion that the said Luls Psrsz contracted the said dis- 

eases, pnoumoconiosis, asbesicsls and advanced tuberculosis by 

virtue of contact by inhalation of asbestos and cement dust; 

that the condition of the sa2id Luls Perez on the saforesaid date, 

was such that there was lmnodiate nced of bospitalization, mediecal 

care end attention to the szid Luis Perez; that your Affiant is 

furthor of the opinion that the physical condition of the said Luis 

Perez is such that he will not be physically able tobe present in 

Court and testify in hia own behalf Af such case is placed upon 

the regular trial cslander and thors await its turn or’trial. 

It 1a tho opinlon of your Affiant that the sald Luils Peres 

will not live for possibly wore than a year longér, and may succond 
to the snld discase within that period of time, 

c
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Sat e 
SaTwx 

Your Affiant zsakos this alilda.lt for lus purpose of ad- 

vising the District Court of the United States for the Northern 

District of Illinois, Eastern Division, of the phyaical condition 

of the said Luis Peroz, and for the furthor purpose of having the 

Court advance the case upon trial call, so that the Court and 

Jury may have the benefit of the testimony of ths asld plaintiff, . 

Luls Perez. 

. And mrtheg your A{fiant saveth not. 

/ 
- 

Sudbscribad and sworn to b efore me 
this 7 Qay pf January, 1935. 

7 e A . 
k2 {hotary Publle. 
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AR L HEEOIP - ‘. 

IM TEE DISTRICT COURT OF THE TUNITED STATES 

¥OR THE NORTHERN DISTRICT OF ILLINOIS 

LUIS PEREZ 

Ve, 

JOHRS-MANSVILLE PRODUCTS 
CORPORAPICN, & corp. 

- 

FEASTURH DIVISION. 

Ho. 43672 

-
 

S
 

S
 

S
 
S

 

AFFIDAVIT O¥ CLEMERT W, X, BRIGGS, M, D, 

CLEMENT W. K. ERIGGS, being first duly aworn on oath de- 
poses and says that he is & physician duly licensed to practice 

medicine in the City of Chlcage and State of Illinois, and that 

his office 1s located at 160 N. La Salle St., Chicago. 
Affiant further states that on September 18th, 1934, he 

first examined the plaintiff, Iuis Perez, and on that date found 

the physical condition of the patient to be critical, and szuch 

RN 

examination was veriflied by your afflant's inspection of x-rays I 

of the chest of said plaintiff made on or about the said date, 

which showed as follows: 

Patient'!s heart to bs very much enlarged; temperature 
was 106 degreses; that he was conatantly subjected to 
coughin$ 
patliont 

From ths dizagnosis then made and a further exanination on, 

to wit, January 1935, whichk was made for the purpose of thii 

to the extent that it interfered with the 
8 rblliity to spealk. 

affidavit and to find cut if any advancezent of the patienttls con; : 
dition would then be shown, such exuxination showing no improve- 

rent, 1t is the opinion of this Affiant that the sald plaintiff 

is now suffering from an advanced stage of pnoumoconiosis and 

astestcsis, with an advanced stage of tuberculosis, and 1t is further . 

the opinlon of this affisnt from the history of the employment of 

the sald plaintiff, the condition of advancoed pnovroconioaia, 

asbestoals end tuberculosls was contracted by reason of contact 

with and irLalstion of asbestosis end cerment dust; 

.4 
S, 

e 

that the sald 
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, . 

R ‘pllaintifr should have been hospitalized from the 18Bth day of 
September, 1934 to the present date; that the prognosis 1s bad; ) 

that ths said plaintiff's physical condition is such in the opinion 1 

{ 5f your Affiant, that if the sbove entitled cause is placed on the - 

ordinary trial calander and awaits its turn of trial for the period 

P
O

 

" of a year to a vear and one~half, the said plaintiff will not be 

phyalcally able to appoar in Court and there is & strong probability 

.
 

that the Baid plaint%{t will not survive the attack of such disocese; : 

that 1t 1s the opinion of this Affiant that the plalntiff, Luls ) 

Perez, will not live for more than a iour and may likely die in . f 
loas time, ~ ‘ 

Your Affient cakes this affidavit for the purpose of advis 

ing the District Ccurt of the United States for ths Northern Dis- s} 

trict of Illinols, Eastern Division, of the present physical cone ' 
dition of the said plaintiff, Luls Perez, and your Afflant urges 

the Court to advance the said cause for trial at the earlieat date 

to be set by the Court so that the testimony of the said plaintift, 
Luls Perez, may be had- ' 

And further your Affiant sayeth not. 

wwfim 
Sub:crigg? aprd sworn to befors me 
tois _J day of January, 193S. : s - 

a4 V4 . 

A = “holary Public. : Lo 

MK 

- 

! 
LA R e s 'f""-;:"‘f""-’:!:“. ‘..:.,‘.:‘., 
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) IN oHE DISTRICT FOURT OF THE UNITED STATES A 

}OR THE NORTHERN DISTRICT OF ILLINOIS 5 

EASTERN DIVISION. B 

LOUIS PEREZ g " 

vs. ) MNo. 43672 S 
JOHNS-MANSVILLE PRODUCTS ) 
CORPOHATION, & corp. ) ¢ 

’ RETITION . 

TO THE HONORABLE JUDGES OF THE DISTRICT COURT OP THE UNITED STATES, 
FOR THE NORTEERN DISTRICT OF ILLINOIS, EASTERY DIVISION: 

YOUR PETITIONER, LUIS PEREZ, respectfully represents unto 

the Court that he 4s the plaintiff in the above entitled csuse and 

further that your petitioner was employed by the defondunt_ror 

about sixteen {16) years, and that during his period of ezployment, 

his work brought him into dally contact with ashestos and cexmsnt 

dust; that your potitioner is now ill, and has been for some 

poriod of tims, of a chest condition, and that he has bYeen advised 

by several physiclians that the said disease is lmown as paeuxmoconiosis, 

asbestosis with tuberculosis. 

Your petitloner further respectfully repreaenta that dure 

ing the time of hia employment that he earned & wage of $20.60 per 

week, which was his only means of 1ivlihood, and that upon such - 

'salary, he suported his wife and himself; that on August 13th, 

1933, he bocams 111 of the chest condition hersinabove set forth, 

and that he has thereafter beon unable to continue his duties and 

employmont, and as & result thercof, he was discharged from the exm- 

ployment of the said dsefendant; that your petitioner is now wholly _ 

doatituts and without m2nns for medical care and attention and n 
hospitalization, 

Your petitionsr further roprosents that he has been under 

the care of a physiclaan and has bYeon oxanined by several other 

reliable physiciana who have advisod that his physical condition 

. 

Ryt o 
LR tyy T e 
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1s such that he will not now, or hereafter, be able to work. -
~

 

Your petitioner further states that if the above sntitleda . ’ 

cause 13 plaeced upon the regular trial call, he will not be able 

physically, to submit to the ordeal of a trial at the time of his 

turn in the ordinary course of the trial calendsr; that he has 

"been further advised by his physicien that there is & 1iklihood 
that ho'will succond to the disease before suchce ase is reached 
for trial on the regular calender; that in that evont, his then 

widow will be subjected to additional legal difficulties in 

establishing her right of action against the said defendant. 

Your patitioner's testimony 1s msterially necossary to 

properly establish the allegations set forth in your petitionerts 

complaint herein, and your petitiomer thersfore prays this 

bonorsble Court to advance the adbove entitled caouse on trial 

eall and sot the said case for trial at an early date convenient 

to said Court. ) , Ao 

e - A2 
STATE OF ILLINOIS ) 

)} ss 
COUN'TY OF CUCK ) 

LUIS PLREZ being first duly sworn upon oath deposes and 

says that he hLas road the above and foregoing petition by him sube - 

scribed; that he knows the contents therein contained and that the 

sare is true in substance and in fact. P 

/ Py .1:-4— v\)/ ) /‘cn o 
SUBSCRIBED gnd SWORN to befors i / 
me this day of January - A. D., 150:'5. ' Yo gprrmene. Al e L 

I 

/L{‘ ‘ & "/l‘ [ f?‘// '7"‘“-\_-— )":,O‘&(* 
N& « Totary FubIfc. 
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IN TEE Di37niCT e 
Vliviaia W 

- e saveo e m—a 78R ULITED STATES 
FOR THE JIORTHEARL DISTRICT OF ILLINDIS 

EASTZRN DIVISI . od 

Luis Perez ) 

-V~ ) Fo. 43,672, - .- 
Johne-Yanville Products Corporation. ) - 

George Ruskell ) ol 
—Vg—~ 3 Yo. 43,218, P 

Johng-Manville Products Cornoration. ‘ 

Nick Bojko ) . 
-V Ho. 43,363,/ 

Johns-Xanville Products Cornuration. 

Tony Yakobich ) R 
-V 8~ ¥o. 43,364, 7 TR 

Johns-Manville Products Corporation, e 

Pear) H. Barenklau ) S 
Y R v LS 

Johng~:ianville Products Corporation Yo. 43,448, . 
et al, fl’f 

Cnarles Serounas :f 
“ve- ¥o. 43,500. / 

'Johns-Lanville Products Corporation ' . X 

Frank Brovn z / N 
~vB- ¥o. 43,633. 

Johns-lanville Cori.oration. 

Jack Coleman ) 
-VE~- } KRo. 43,834, 

Johns-lanville Cérnoration ) 

Alex Tarabdban ) / P 
-ve- )} No. 43,835, .o 

. Johne Lanville Corporation ) 

MEUORANDUX i’ 
These cases come on to be heard on the wotions of the . - 

defencant to dismiss. 

The motion was arzued in the Luis Perez case, and the 

court wae informed thzt this case was typical of all the others. 

The question ruiged by the motions to dismisse is B 
) 

vhetler this court has jurisdiction, or whether the exclusive ¥ 

Jurtsdiction of the csuse of action resides in the Illinois . ,@ 

Industrial Commission purshant to the nrovisions of the Illinols ? 
Yorkxmen's Compensution Act. - 

Section 2 of the Occunttional Diseasea Act (Cahillls 

Illinote Revised Stotutes 1833, p. 1375) provides: . 
e 
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Lf' "EZvery emnloyer in this Stute engu.ed in the caArrying 
=0 on of uny process of munufacture or labor in which - 

supur of lead, white lead, leud chromute, 1itnarge, . x 
4 red lezd, arsenate of lead, or puris green are . 

{ ennloyed, used or huéndled, or the manufacture of brass - 
- or the smelting of lead oT zZinc, which processcs and . i 
R euployments are hereby declured to be especially dan~ 
N gerous to the health of the employes engaged in any 

process of manufuciure or labor in which poisonous chemi- 
Cals, Ginherals O OLRET Luwhl&nces are used or handled ‘ 

) Ty Lhe enyuloyes tnercin in haraful guadntiiles or under ’ 
hdrmful- conadrtions, cnall provide for and place &1 the 
disposai of tne employes enyipyed in any such process or 
manufacture and shall maintain in good condition and 
without cost to the employes, proper working clothing 
LEX X LL Y I 
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Section 15 {b) 1 of the Occupational Diseases Act 

N
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{0ah11l's Illinois Revised Statutes 1933, p. 1375) provides: a
—

 

N
 

N
 

"1f an employee 18 disabled or dies, and his disadility 
or death is caused by an occupational diseane arising 
out of and in the course of his eaployzent in one or 

' more of the occupations referred to in section 2 of 
this Act, he or his dependents, as the cese may be, . 
shall be entitled to coupensation, in the same manner 
&nd subject to the same terms, conditions and limitalions 
us are now or may horeafier be nrovided by the Torkzen's 
Compensation Act for accidental injuries *o* *oe.* 
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If the cause of action mude by the plaintif{f's 

complaint ig & cause of uciion &rising under the underscored 

clause of Section 2 of the QOccupatiognal Diseases Act aforessid, 

then this court do s not have jurisdicsion and the exclusive 

jurisdiction resides in ithe Illinois Industrial Ceamission. 

The court hzs carefully exzmined the plaintiffts 

complaint, and from such exasnin.tion cannot eay that said 

1 compleint alleges thut the defendant is engaped in the carrying 

! on of & nrocess of wanufacture or labor in which ¥poisonous 

cremicale, minerals or other substance; are used or handled 
:5 by the employead thevein in harmful quéntities or under harnful 

L conditione.® “hat the nroof will be, of courese, the court does 

rot know, but, on lhe 8llecetions of the plaintiff's complaint, 

the court is of the orinto>s thet 1t hus jurisdiction. 
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Therefore, the motion to dismigs in each of the 
cises aforepuid will be overruled trd denied, 

December 27, 1934, . 
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