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' 1% THE DISTRICT COURT CF TEER UNITED STAIES
FUR THE NCARTHERM DISTZICT OF ILLINOIS

EASTERY DIVISION .

LUIS PEREZ

/M,,,

vo. /2477 S

va.

JOHNS-MANYILLY PRODUCTS
CCRPURATION, & corp.

-

COMPLAINT AT 1AW
-

. 3

EOY COMES TEZ PLAINTIFP, LUIS PE22Z, by bis attormey,’  ,°

BTN

MAX L. EASOF?, and ccxplains of the defendant, JCENS-MALVILLE PRODUCTS

COFPORATION, & corp., of trespass on the cose, and furtber conplains

as followe: AR
1. Plaintiff avers that the sbovs wntitled suit is drought
against the deferdant for the sud of Fifty Thousand ($50,000.00) Dol- - ‘
Jars for personal inturies rustaired by resascn of & zo-callsd ®occupa~ -
ticnal dissase” and tkat this action is wholly of & civil naturs; ittat
ths cotter sod azount in dispute in tke said sult exceads, exslicaive
of interest snd costs, the sum of Thres Thousand (§3,000.00) Dollsrs,
all of which will more fully appear fros ths following paragrapha; trat
the deferdant herein is, and was at the coz=srcemest of this sult, a
foreign corporation, duly formed, created and organized uadsr and by

- virtie of the lews of the Stete of New York, havirg its prircipsl plece
of reaidence ip the City of Xew York, S5:ate of New York; that the plain-
tiff hLerein is, and was at tho cormencedent of this sult, a citicen aod
resident of tle Stats of Illinois.
2. Plairntiff furttsr states that on or sbout the 13th day of N
hugast, A. D. 1633 and for many ycars prior thereto, the defendant, ' ’ '-':.‘

ipcorporated under the laws of the Stute of New !o'rk, os aforesaid, was

duly autlorized to do buulncss in the State of Illinois, County of Lake

-le
S ! . .:; .
Pyl : K o
/,) LR : VR
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. and City of Wsukegan; Trat on said cats, and prior thersto, and in the
City of Wouksgan, as aforesaid, ths defundant cwned, operated and main-
talrsd a factory, mill or establishzent for the purposs of mmnufactur-~ ' ~

( i icg tile and other asbestos products.

B 3. Trat eaid defendant, (o ils factory, mil1l or establiah-

o:nt, as aforesaid, ownsd and cperntod & coriain department known as
the "mixing roos” whsre asbestos snd cedent wers cized in dry form,
the calerials baicgvpourod intc a hopper frox sncks anl coming out as
& mixturs; that in the course of sald prozssses, & grast deal of as~
bostos and cozect dust, and other dusts, were cast to and aid imprege
pate the air ip said prexsices in such great quantitiea as to be greatly .
deletorious to ths Eaalth of Luman tairnss,
L. bat o3 the aforosaid doy cod at the plocs aZorssaid, and
for s ruzber of years prior therate, the plaictif? was in the exploy R
of the defendant und worxsd in said Hixing Ecod as & ladorer, his prin-
cipal work teing to open the afcresaid sacks c¢f cezent ard astestos and
duwp then into & mixirg zachine, which cachisze zized said materials ia
dry form, &s sforcsaid.
Se That in the carrying on of the said preoatses by the de-
foniant as ths sazs wus being dcrce, and as it tad teen corlucted for
cany years prior thereto, the defendant kmew, or in the exerciss of
¢us curs £2nd cuution should have Ynown that 4te sase was &3t to and

- did proluce the illress anid disease in ths plairtiff of which ths plain-

wa

Liff now cocxzplalns, which 111ness &and dissase is peculiar to such work
and o sraticrs cor.led on snd uced 4 satd tusizses to which erployses
are not orcirarily exposed in their lizes of tusinzss.

6. Tiat plaintiff was in eatire ignorance of the dargsrous
charscter of the vurious duats to wiich ha 2as exposed aad to the spe-
cific rature of the disenss or discauss that would or could result

from the intalation of o aforesaid dusts cnd was nsver at sny time

Qe .
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did or could poseibly exist.

7.

inforsed ty any agest of the defendant of the fact that such danger

That plaintiff was caused to and d1d during tbe period

aforssaid, necessarily breathe in larpe quantities of asbestos dust,

cesent dusts and other dusts, in his throat und lucgs, causisg the

1llnesses herein complained of, while he, tle plaintiff, was in the c-

exercise of dus care and caution for his own personsal health epd

safaty. - .

8.

Tbat at and during the aforesaid place and tice, the

defeniunt did ons or more of the follcwlng acts, thereby causing the

plaintifs to coniract sod succumd to the ovccusstlonal disense lcn;m

us Ashestosis which reculted in Pnewmoconiosis in an advanced stage

and Tutsrculosis, .

as & result wherescf: plairtif? Lne lost conslider-

able weight; ke has been incopacitated and woakerned so tkat be can-

not perform acy work for which Le is fitted; that Le ras suffersd

great mentisl and physicial pain and anguish end will conttirue eo to N

suffsr for the rest of his 1life;
sxpezded large sums of ooney ir and a
kis t1losss as nforessid; snd that Y
from attending to his usual occupuf
lost divers great gains &nd profiy
grest guius and profits.

(a) Teferdsnt wilfu
and spproved de
preventicn of e
provisions of §
Act to Freomote
Certuain Euploye
Occupational D!
forcozent there
and about the
fans or other a
the in'urious 4
cictes shere pla

tiff which would
t1ff frowm iphelt

trat he }

11f we.
fuiled to providy msske,
er apjeratus to Y L:ﬂ'.d

¢gcome liable for and

$4 plain-
he plaia-

pregrute and flox A the ASP 1o Sad #dout the
sail premises as reovl

whtch would 22fectfvely
trazting the d“ut” bewedn complagood of

-3

.

rreeh

by sald Sthtute and
vont him from con-

Perez v. Johns-Manville Products Corporation, Complaint, Affidavits and Ruling on Dismissal (1934)
ACL Doc 23920 - Page 3 of 14

CRMC-Motley1000-Subj-002484

Published by AsbestosClaims.Law
asbestosclaims.law/library/23920/3


https://asbestosclaims.law/library/23920/3

A AR e et N B et e e S =

9.
DOLLARS.

s,

(v}

(e}

T e e S o v0m 32

Plaintif? regligently failed to rcmove as fur as prace
ticable, by eltler ventilating or extaust devicus, tts
aforesuaid injuricus dusts from the premises in which
the plaintiff worked, contrary to Section 12 of “An
Act Corcerning the Heslth and Safety of Ecployses in
Factorics, Yercaptile Zstablichnents, M1ills and Work-
shops in the State of Illinots."

Yeglizently coused and permitted the premisss to be
swept a0 &9 to ruiss Asbestos dust, Cegent dust and
other dusts, contrary to Section 13 of *An Act Con-
corniry the Health and Safety of Zuployess in Factor=
fos, Murcantils Estoblishments, ¥ills and Workshope.*

Whersfors platiziiff asks Judgment for Fifty Tuouaamnd ($50,000.00) .

Fisaenihs

<7 “Astorney for Plalntiff

Perez v. Johns-Manville Products Corporation, Complaint, Affidavits and Ruling on Dismissal (1934)
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1§ TER DISTRIC? COURT OF TZZ UNITED STATIS .
FOR THZ BORTERY DISTAICT OF ILLINOIS
IASTERY DIVISION

LUIS PIRRZ g
vs. ; Fo. 43672
JOESS-MANYILLE PEODUCTS )
CCRPORATION, & corp. )
APTIDAVI® OF DAY R 4.0

DANIZL X, RICAHCO being first duly swors on oath deposss and
says tiat be is a physician, duly liceased to practice no;uciu in the 5
City of Chicago and State of Illincis, and that his cffice is located at
12% ¥. Uadash Avenus, Chicago. .

Affiant further states that on the 13th day of Auguss, 193h,
one, LUIS PZERZ ca~w under his professiocal care; tiat oa caild date said
LUIS PZ2ZZ stated to this affiast that he was L9 years of age; that he
was xarried and had no childres; tka% bha :ad beaa exployed by the JOINS- A i
MASYILLY P20ODUCTS COAPCRITION for about siztaen years wlere ha worked oA

a3 & ladorer, miring cezsnt and asbestos.

Affiast furthsr states that an exaaination of LUIS FI2IZ ea
said date revealsd that ks %ad o high tomperature, cludbisg 04 his finger

ends, £3d that s had a constant cough; that in the opinion of this af~ -l

N

fiant, s8atd LUIS PCEZZ 13 suffering froa fidrosis, caleifiod arsas of T
both lusgs, silicosls rvsulting fa paeuzoconissils and tndarculosis; that
said LUIS PIRZZ is ia a danzorona condition and adould ds troated with .
the greatast of cars. -
Affiant cakes this affidavit for the purpose of iaiucing the
District Court of ths Unitsd States for the Borthers District of Illinois,

Eustern Divislon, to advance this ca3ss on thae Calsndar,

-t SUBSCRIBED arnd SWORN to
. Yefore ma this 25th day
of October, A. D. 1934,

W e

Fotsry Public

——————— ..o 1 7 . v
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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE lORTHERN DISTRICT OF ILLINOIS
LASTERN DIVISIOK.

( LUIS PLREZ

- V8. No. 43872

JOHNS-MANSVILLE PRODUCTS
M CORPORATION, a corp.

- -

AFFIDAVIT OF J. H. CARPENTER, M. D.

J. B. CARPENTER, being first duly sworn on oath depgses

and says that he is a physician duly licensed to prsotlco. netl-
cine in the City of Chicago and State of Illinois, and that
his office is located at 1904 S. Ogdsn Ave., Chicago; that he
has for the last several years specialized in x-ray of chests

and the interpretation of findings and diagnosis of such x-rays

80 made; that on or about September 1Bih, 1934, your Affisnt ’,
made an x-ray of the chost of tho plaintiff, Luis Porez, and
that the x-ray so made disclosed that thoe said plaintiff, Luls

Perez, was suffering from the third stage of pneumcconioais,

~
v

and asbestosis, with advanced stage of tubarculosis; that from

Lo
A
v e

the history of the said Iuils Perez' employment, your Affisnt is

of the opinion that the said Luls Peresz contracted the said dis-
eases, pnoumoconiosis, esdbesicsis and advanced tuberculosis by
(ﬂ virtue of contact by inhalation of asbestos and cement dust;
that the condition of the s2id Luis Perez on the aforosaid date,
was such that there was imnodiate need of hospitalization, medieal
care and attention to the said Luis Perez; that your Affiant 1s
furthor of the opinion that the physical condition of the said Luis | :
Perez 1s such that he will not bs physically able tobe present in E
Court and testify in hia own behalf 1f such case 1s placed upon
the regular trial calander and thors await 4its turn of ,trnl.

It 1a tho opinlon of your Affiant that the sald Luls Peres

will not live for pcssibly wore than a year lonsér, and may auccomd o

to the sald discase within that period of time, o

CRMC-Motley1000-Subj-002487
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L . Your Affiant makes this alllda.it for lue purpose of ad-

"+ vising the District Court of the United States for the Northern
District of Illinols, Eastern Division, of tke phkyaical condition
of the said Luis Peroz, and for the furthor purpose of having the

( Court advance the cese upon trial call, so that the Court and

Jury pay have the benefit of the testimony of the aaid plaintiff, ... ,"’

Tuis Perez.

. And mrthex; your Af{fiant saveth no:,

;}/w&—n;m, L

Subscribad and sworn to b efore me S
this da r73anuary, 1935, o
Tt 2 Rwrer XX SR
| (Tiotary Public. .

. a8 ;-:-

i

L

MERCE |

i

S

¢ |

i

CRMC-Motley1000-Subj-002488

Published by AsbestosClaims.Law

Perez v. Johns-Manville Products Corporation, Complaint, Affidavits and Ruling on Dismissal (1934)
asbestosclaims.law/library/23920/7

ACL Doc 23920 - Page 7 of 14


https://asbestosclaims.law/library/23920/7

Nl e T, CAX L RaTOTP ¢ ‘.
R

IN TEE DISTRICT COURT OF THE TNITED STATES
FOR TEE NORTHERN DISTRICT OF ILLINOIS R

- EASTCRH DIVISION, . ;
. - Nl
L 1urs pErez ; 1
vs, ) No. 43672 ‘.
) .
JOHNS-MANSVILLE PRODUCTS )
CORPOPAPICK, & corp. ) e,

- -

AFFIDAVIT OF CLEMENT W, XK. BRIGGS, M. D.

CLEMENT W. K. ERIGGS, being first duly sworn on oath de-

poses and says that he is a physician duly licensed to practice
medicine in the City of Chicagp and State of Illinois, and that '~ oL £
his office is located at 160 N. La Salle St., Chicago.

Affiant furtber states that on September 18th, 1934, he .

first examined the plaintiff, Luis Perez, and on that date found
the physical condition of the patient to be critical, and such

examination was verifled by your afflant's inspection of x-rays t
of the chest of =a1d plsintiff mwade on or about the said date,
which showed as follows:
Patient's heart to bs very much enlarged; temperature
was 106 degrees; that he was conatantly subjected to e
coughing to the extent that it interfered with the
peticnt’s ability to speak. PR
From ths dizagnosis then made and & further exaninaticn on,
Z. to wit, January _ 1935, which 'was nade for the purpose of th.ls.
affidavit and to find cut 1f any advencecent of the patient!s con; ,'
dition would then be shown, such exuxination showing no improve-

rent, it is the opinion of this Affiant that the said plaintiff

is now suffering from an advanced stage of pnoumocconiosis and .- S
astastcsis, with an sdvanced stage of tuberculosis, and 1t is further .. :

the opinion of this affiant from the history of the employment of s

the sald plaintiff, the condition of advancod pnovroconioaia,

asbestoals end tuberculosls was coentracted by rsason of contact

with and inkLalstion of asbestosis and cement dust; that ths sald

-l-
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\pl'aintiff should have been hospitnlized from the 18th day of
September, 1934 to the present date; that the prognosis 1s bad;
that ths snid plaintiff's physical condition i3 such in ths opinion 1

{ 2f your Afflant, that if the sbove entitled cause is placed on the O .
ordinary trial calander and awaits its turn of trial for the pex;iod

" of a year to a vear and one~half, the sald plaintiff will not de
physically able to appoar in Court and there is & strong probability
that the said plaintirf will not survive the attack of such disecese; ”
that it 1s the opinion of this Affilant that the plalntiff, Luls
Perez, will not live for more than a icu* and may likely die in - <
less time, -

Your sffient rakes this affidavit for the purpose of advis-
ing the District Ccurt of the United States for ths Northern Dis-
trict of Illinols, Ezstern Division, of the present physical cone
dition of the said plaintiff, Luls Perez, and your Affiant urges
the Court to advance the said cause for trial at the earliest date
to be set by the Court so that the testimony of the said plaintizrr,
Luis Perez, may be had- ’

And further your Affiant sayeth not.

| @M@m

Subscrib} and sworn to before me

tois _J ¢ay of January, 1935. : . 3 -
7 e 7 Ve . N
§ Doy fore SK R
. (%=

) ¥aofary Public, ’ .o

P ) e G
LA .

e v s—
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L. " I¥ muE DISTRIGT COURT OF THE UNITED STATES
- YOR TVE LORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISIOK.

’'s LOUIS PEREZ
No. 43672

vs.

JOHNS-MANSVILLE PRODUCTS
CORPORATION, & corp.

» f .oz

EETITIOX

-

TO THE HOMNORABLE JUDGES OF THE DISTRICT COURT OF THE UNITED STATES,
FOR THE NORTEERN DISTRICT OP ILLINOIS, EASTERN DIVISION:-

oo

YOUR PETIPIONER, LUIS PEREZ, respectfully represents unto
the Court that he is the plaintiff in the above entitled csuse and
further that your petitioner was employsd by the darondant_ror
about sixteen {16) years, and that during hils period of exployment,
his work brought bim into dally contact with ashestos and cemsnt
dust; that your potitioner is now 111, and has been for some
period of tims, of a chest condition, and that he has been advised
Yy several physiclans that the said diseass is lmown as paeumoconiosis,
asbestosis with tuberculosis.

Your petitloner further respectfully representa that dur-
ing the time of hia employment that he earned a wage of 320,00 per

week, which was his only means of 1livlihood, and that upon such

vy
.

'salary, he suported hia wife and himself; that on August 13th,
1933, he bocame 11l of the chest condition hereinabove set forth,
and that he has thereafter beon unable to continue his duties and
employmont, and ss & result thercof, he was discharged from the ex-
ployment of the said defendant; that your petitioner is now wholly
dostituts and without m2nns for medical care and attention and
hospitalization.

Your petitionsr further roproesents that he has boen under
the care of a physiciaa and has Peon oxanined by several other

reliable physiciana who have advisod that his physical condition

-1~

© b | —— - o - . . .. e e o

-—

Perez v. Johns-Manville Products Corporation, Complaint, Affidavits and Ruling on Dismissal (1934)
ACL Doc 23920 - Page 10 of 14

CRMC-Motley1000-Subj-002491

Published by AsbestosClaims.Law
asbestosclaims.law/library/23920/10


https://asbestosclaims.law/library/23920/10

. “ . R
S - -
L oataAe el

R

-

1s such that he will not now, or hereafter, bs able to work. <

) Your petitioner further states that if the above entitled S

‘w cause 19 placed upon the regular trial call, he will not be able P
pbysically, to sudbmit to the ordeal of a trial at the time of his -~ ‘
turn in the ordinary course of the trial calender; that he has o k
"been fu;-ther advised by his physician that there is & 1iklihood S
that ho'will succond to the disease before suchc ase is reached ~
for trial on the regular calender; that in that evont, his then
widow will be subjected to additional legal difficulties in
establishing her right of action against the said defendant.

Your petitioner's testimony 1s materially necossary to

propexrly establish the allegations set forth in your potitioner's
complaint horein, and your petitioner therefore prays this

bonorable Court to advance the adbove entitled cause on triasl

gall and sot the said case for trial at an sarly date convenient

to said Court. ' , Ao
7’(«.}&»._4— c—“r:’—-‘.o--a..’ _’_é/“_dj \/ ) -"V—:'/\,-L, ‘

STATE OF TLLINOIS )
) ss
COUNTY OF COOK )

LUIS PEREZ being first duly sworn upon oath deposes and

.

says that he has road tha abovo and foregoing petition by him sube -

scridbed; that he knows the contents therein contained and that the

saxe is true in substiance and in fact. Moa
/ 47
‘fu“— \.)/ 1) _//14‘_!1 Kol
SUBSCRIBED d SWORN to before b 7
me this day of January - 3
o s ’ 72y U SIS S ok
. » - / ‘o +
Lot P Ml _—
NS « TNotary Fublle? -
~
-2 3
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IN TEE Di13TRiST COUNT O

FOR THE IORTHEARL DISTRICT OF ILLINODIS

Luis Perez
=V g
Johne-lanville Products

George Ruskell
-V G
Johng-Manville Products

¥ick Bojko
-V
Johns-UYanville Products

Tony Yakobich
- G
Johns-Yanville Productc

Pearl H. Barenklau

- B
Johno~Zanville Products
et al,

Cnarles Serounas
-y G

‘Johns-Lanville Products

Frank Braovm
VB

EASTZRN DIVISI

Corporation.
Cornoration.
COrnorafion.
Corporation,

Corporation

Corporation

Johns-Yanville Cori.oration.

Jack Coleman
—VE~-

Johns-lanville Cérnoration

Alex Tarabdan
-—vEg—-

These cases come on to be heard on the motions of the

defencdant to dismiass.

, Johns Lunville Corporation

-

P
i

R i e dI N Y S W N P Y

srm seyee

3 ULITED STATZS

.
ol

Ho.

§
§

No.

k3
o
.

Yo.

No.

¥o.

Ro.

Fo.

MEUORANDUNM

43,672,
43,218,
‘3’353; Vd

43,364, 7/

43,448, 7
43,500, /
43,633,

43,534:/

43,835, /

The motion was 8rzued in the Luis Perez case, and the

court was informed thet this case was typical of all the others.

The question ruised by the motions to dismiss is

vhetlLer this court has jurisdiction, or whether the exclusive

Jurisdiction of the casuse of action resides in the Illinoils

Industrial Commission purshant to the nrovisions of the Illinois

Yorkmen's Compensution dct.

Section 2 of the Qccunttional Diseases Act (Cahill's

Illinote Revised Stotutes 1833, p. 1375) provides:

[ R
vfb'”

s

MERRN
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it
;’ f"Every emnloyer in this Stute engu.ed in the caArrying
= on of any procesns of munufacture or labor in which
B supur of lead, white lead, leud chromute, litaaryge, ~ -
. red lead, arsenate of lead, or puris green are .

ennloyed, used or héndled, or the manufacture of brasa
-, or thg amelting of lesd or zinc, which processca and . B
R employnents are hercby declured to be especially dan- - .
- gerous to the health of the employes enzacged in any 3
process of manufucture or labor in which volisonous chemi-
Calc, Ginerals Of OLNET Kubht&nces are used or handled -
Ty LhE ewyuloyes tnercin in haraful gudntitles or under ’
hdrmiul- conartions, cnall provide for aud place at the

[ disposai orf the employes enyiped in any such process or

b manufacture and shall maintain in good condition and

w without cost to the employes, proper working clothing

1_4 L X2 ..‘.I

N K !
}g Section 15 (b) 1 of the Occupational Diseases Act

- (0ahill's Illinois Revised Statutes 1933, p. 1375) provides:

"If an employee 1a disabled or dies, and his disability
or death ie caused by an occupational diseape arising
) out of and in the course of his eaployrzent in one or
' more of the occupations referred to in section 2 of
this Act, he or his dependents, &s the csse may bde, .
shall be entitled to compensation, in the same manner
&nd subject to the same terms, conditions and limitalions
us are now or may hareafter be nrovided by the Torksen's
Compensation Act for accidental injuries **®  *e*.*

If the cause of action mude by the plaintiff's
complaint 1s & cause of uction &rising under the underscored
clause of Section 2 of the Occupational Diseases Act aforessid,
then this court do s not have jurisdicsion and the exclusive

jurisdiction resides in the Illinois Industrial Coam:ssion.

The court hzs carefully exezmined the plaintiffts

complaint, and from such exaninction cennot say that said

4
1
Wi
‘,k compleint alleges thut the defendant is engaged in the carrying
i
='} on of & nrocess of manufacture or labor in vhich "poisoncus
E cremicale, minerals or other substances are used or handled :
y -
ol by the employed therein in harmful quantities or under harmful
cj conditione.” ‘“Mat the nroof will be, of couree, the court does
not know, but, on ithe 8llecations of the plaintiff's complaint,
the court is of the o-int>: thet 1t hus jurisdiction.
¥
{
CRMC-Motley1000-Subj-002494
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