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UNITED STATES OF AVERICA )
NORTHZRY DISTRICT OF ILLINCIS) i
EASTLRY DIVISION ) ‘ !

IX THE DISTRICT COURT OF THE UBITED $TATES
. BORTHERN DISTRICT OF ILLINOIS
: EASTERN DIVISIOR .ouy

GEORGE RUSXELL
ve.

JOHENS-NANVILLE PRODUCTS CO., No. W3218
a corporation, and JOHNS-
VANVILLE SALES CORPORATION,

& corporation.

AXSYER OF JOIIS-MAUVILLE SALES
CORPORA"IC 1, A CORPCRATION

JCHES-MANVILLE SALES CORPORATION, a corporation, by
- Heth & Lister, its attorneys, answering the complzint of the

plaintiff in this action:

1. Admits that it is a foreign corporztion qualified
to do buriness in the State of Illinois and engaged in the

business of selling building materials.

2. Denies that on the dates and occasions in
pleintiff's complaint set forth, or at any other tiwe, it
was engaged in the business of manufacturing building materials,
or that it owned or operated the factory alleged, or that

plaintiff was employed by or worked for this defendant.

3. Deniee thrt any fumes, gases, or dusts arose

from any vork done or process ci:erated by the plaintiff, or
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(v\ that plaintiff was exposed to the inhalation of any fumes,
gases, or dusts. . Q
. k. Denies that this defendant knew, or should have

known, that tXe inhalation of any dusts, fumes, or gasea %o
vhich plaintiff is alleged to have deen exposed was spt to
or did produce illness or disease to the plaintiff of which
the plaiptiff now comploins, or that any such i{llness or
disease 18 or was peculiar t0 the work or operations carried
on or used in said business, or that any such work or opera-
tion subjected plaintiff to dangers of 1115e:s or disease
incident to such work or procese to which employees were or ¢

are not ordinarily exposed in other lines of employment.

5. Denies that plaintiff was caused to or did,
during the time io pleintiff’'s complaint alleged, or any oiher
time, necessarily, or otherwise, inhale large quantities of
silica dusts, or other fumes, gases, or dusts, through his
nose, mouth, or othevwise, or that any silica dust or other
fumes, geses, or dusts becaus Iodéed in plaintiff's throat
( or lungs, or ceused any i1llness or disease in plaintiff, and

further denies that plaintiff{ =as in the ezercise of dus care

and caution for rhis own personal health and cafety.

6. Denies that plaintiff mas exposed to various
fumes, gases, and dusis of dangerous character, or that any

such expogure could or would result ir any illness or disease.

7. Denies that plaintiff hae contracted silicosis
or any other occupational disease, or that as a result of

any cccupational dicease, or other illness arising out of
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bis work, plaintiff has lost weight, or has been 1ncapacitate&
or weakened so that ne cannot perxform any work for which he

{8 fitted, or that plaintiff has suffered mental or physical
pain or ansuish, or will continue to suffer such, for any
length of time, or that plaintiff Las become liable’ for, or z
expended, any sume of money in and about endeavoring to de v
cured, or hee been kept from bhis usual occupation, or lost
pecuniary gains which he might have made bad he bsen employed,
by reason of any such occupational disease or illness ariaeing -

out of bis employment.

8. Denies that this defencdant #ilfully falled to
provide reasonzble or approved devices, methods, or mezns for
the prevention of occuzationrl disease incident to such ex~
ployz=ent; denles that there wers in and about perd factory,.
no proper suction fans, or oiher apparatus, provided fors
collecting fumes, geses, or ducis in the rocz in sald fectory
where plaintiff was cmployed, or that this defendant failed
to provide regis or rerpitators, or other apsaratus, to be
uged or wora by the plaintiff to protect him froxm inhaling

. any fu-es, gaces, or dusts in the air.

9. TCrnies tnat this defendant negligently failed
to remcve, so far as practicable, by either ventilation or
exbaust devices, any injurious furmes, gaees, or dusts in the

room in which platintiff worked, contirary to siatute.

10. Denies that this defendant negligently caused
or permitied premises to be so swept as to raise dust contrary

to atatute.

L
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11. Denies that plaintiff suctained damage in
i the sum of Fifty Thousanéd (.50,00C) Dollers, or any sum whate

roever,

AFFIPATIVE DEFEVSE .

12, That there 18 and was, during all of the tige
in pizintiffle corplaint allezec, in full force and effect, {
a certzin statutory prevision, namely, "An Act to Promote
Public Health by Protecting Ceriain Employees in this Stiate
frow the Dargers of Cccupational Diccuses, and providing
for %he enforcement thereof." (Callaghan'e Illinois Stziutes
Annctated, Chapter L8, paragraphs 185-200) in Section 2 of
which certasin classes of industries were ligted, viz:
{1) E~ployere engaged in carrylng on any
process of manufcciure or labor in whick cugzr of
lead, white lead, leacd chromate, litharge, red
lead, areenatc of lead OT parils green are cuployed,

used or Landleg,

{2) Emplcyere engiged in the manufacture of
brass or the srelting of leusd or zinc,

(3) Employers cngrzed in any process of cenu-
facturc in which poisonoues chemicale, minerals, or
other substances are uced or Locndled by the employees
therein in harmful gquantities or under harnful condi-
tione,

; and thzt 1o and by Seaction 15, suddivislon B-U of cald act
1 ts provided that no coimon law or statutory right to
r:cover darazcs for injaryor death exists in favor of any
cvployee by -eeson of an cccupational disease arising out

of or in the course of his erployment in one or more of the

nccupations referred o in Section 2 of said Act.

13. That if, as alleged in platntiff'e coxplatingt,

the vrricus subsiances alleged %0 have veen handled by
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plainiifl gave off vuarious fumez, gacses, and dusts in harm-
21 guzntitiec, ond »hich nere inheleod by plaintiff and

caused the tllnccres and discuse cluaiced Ly plai ntiff, then

( 1t apg.cors tht ol intiff sues for ¢isability due 4o dicorse
ircurred 1n a procces ¢f man.Sectuie or labor in which polson- -

or cther cutetances are used or o

Qus .c.'e't.\c:-.ls,
han@lec by the erpleyeecs therein in harmful quantities or
under karmful cinditions, and thal no cozzon law or statu- 13
tory right of action accrues to the plainiiff by reason of

the injuries in plaintiff'e complalini alleged.

14, That therc is and was, during all of the tiue
in plaintiff's coxplaint alleged, in full force and effect,
a certain statutory p-ovision, nazzly, *An Act to Preamote
Public Health by Proteciing Ceriain Eaployees in this State
from the Danger of Cccupational Tiscases, and providing for
the enforcement therrof," {Callagtar's Illinois Statutes
Annotuted, Chapter 4¥, parasraphs 185-2030) in Secition 2 of
which certair classes of irdusiries were listed, viz;

(1) F=lcy in carrying on any pro- -

cecs of manula : : ich suzar of lead,

white lend, 1« farze, red lead, erue~
nate of le.d t:ployed, uvied or

{ Tandled, P
) (2) cologess ergaged an the ranwfacture of

brass er +h2 er:lting of lead or zing,

(2 77€rs €rngaged :n ary process of menu-
factare @n ch saroenaus clemicale, nincrals, or
other substances aze verd or handled by the wxployces
. .
therein in rarelul quantities or under harmful condi-~ .

ticne,

and that in and by S=ction 13, cubdivision E-% of suid Act it

8,
{.
CRMC-Motley1000-Subj-002512
Ruskell v. Johns-Manville Products and Sales Corporations, Complaint and Answers (1934) Published by AsbestosClaims.Law

ACL Doc 13153 - Page 5 of 14 asbestosclaims.law/library/13153/5


https://asbestosclaims.law/library/13153/5

LT [
. Lk

Cot P e e v gEew A oS

B e I R TS O e Strrede Y Ak

(' is provided trut no couson law or statutory right to recover

it danages {or injury or death exisis in favor of any employee
by reason of an occupational disease arising out of or in
the course of his enployment in one or more of the occupa~,

t1oue referred to in Ssciion 2 of said Act. -

12, Trad an said facteory, located at Waukegan,
I1linois, whereln plaintiff 1s alleged to heve been employed,

there was used in the ranufacturing processes carried on

therein, certeln sucstances naned in said Section 2 of sald i
Cccupatlonal Tiscasse Act, viz: lead chromate and litharge,
wherafore plain<:7f's employer was engzzed in procssses of <-
sznufacture in which lead chromate and litharge were czployed, .
used, &nd handled, «nd no comzon law or statulory right of

ection exists in favor of the plaintiff hersin for the occu-

pational discase allczed to Lave been contractied by the

plaint:f?.

lils

16. That Section X of said “Act to Promote Public
Fealth bty Protecting Certazin Euoployees in this State from
the Dancers of Cccupat:onal Discases, and providing for the
enforcersnt thoreof,” (Par. 185, Chapter 4, Calisghan's I1li-
rors Statutes Anndizted) 1s in violation of ihe Fourteenth
Azercd-ent to the Cocnstitutien ¢f the United States, ard Sec-
tion 2 of Article IT a2ad Article 1II of the Conctitullon of
the State of Illinslea, in tlat

¢, wrndefintte, and

vaga
t reasonably know

(A) Said Sect
at
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whether he is engaged in a work or process within
its provisions, or what illncsses or diseases are
peculiar to the work carried on and to which enm- ~

ployees are not ordinarily exposed in other lines

of employment; that no standard of approval is pro-
vided that an ewployer may know with reasonable cer-
tainty what are approved devices, means, or methods,
or what is necessary to be done to avoid the criminal
and civil penalties provided; that said section places
obligations on an employer in terms so0 vague that men

of common intelligence must necessarily guess at its
meaning and differ as to its application;

of legislative power by the legislature of Illinois :
to-the jury impanelled, or the Court sitting without i
a jury, for
said Section, to determine,
gations of an employer under said Act,

(B)

Said Section is an unlewful delegation o

the purpose of trying any case under _ Lo
ex post facto, the obli- e
and whether ’

his attempted compliance itherewith will be approved. =

JOHNS-MANVILLE CORPORATION,
a corporation,

%7/7/ Y %/&D/ '

Its Attorﬁéyéx_
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UN4ITED STATES OF AVZRICA
NORTHZRN DISTRICT OF ILLINOIS sc.
EASTERN DIVISION

‘ IN THE DISTRICT COURT COF THE URITZD STATES
( ¥ORTHIAN LISTRICT CF ILLINCIS
ZASTIRYN DIVISION

GEQRGE RUSKZLL

V8. - No. L3218
JOHNS-ZASVILLE PRODUCTS CO.,
8 corporation, and JOENS-
LAWVILLE SALES CORPORATION,
a corporation.

‘
.

ANS FET

e

JOHNS MANVILLE PRODUSTS CORPCRATION, a corporation,’
and JOENS MANVILLE SALES CORPORATICK, a corporation, by Heth,
Lister & Collins, their attorneys, answering the corplaint = -~ -, .
of the plaintiff in this action:
(1) Deny %hat on *ie cdaies and occasions in piain-
tiff's complaint set fortn, the defencdants, or eiiher of them,
owned or operated the factory alleged, or that platntiff was
erployed by or worked for defendants, or either of them.
(2) Deny tias "i’ gaseé, or duste arose

S E ~
from anry work done or [ﬁ'aena p‘:aed by plaintiff, or trat

‘i plaintiff was expcseds to. lan..n of any fuses, gazes, °
; s
or dusts. { .
(3) De::\,' ha: 2w, or should have

rrown, that the inn ﬂnion of m dus , fures, or gases o

~hich plaintiff 1s - lcue e b.vo be@: crposed wmas apt to

or did precduce illngmc or cgsu‘ e plaintiff of which
P S

tae plaintiff now ¢ iaineg, or fth 'y suck 4llness or .

disease 1s, or was, jpeculiar to Rhe sgrk or operations 4

carried on or used 1* saic pest r that any such
]
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vork or operation gubjected plaintifi to dangers of illness ~

or disease i{nzident to such work or proccas to which employees

P

( were, or are, not orucinarily expowed in uther lincs of cxzploy-

rent.

"

- (4) ©Deny taat plaintit: was caused to or did, da:ﬁng
the ®ime in plaintiff's complaint alleged, or any other tipe,
necessarily, or otherwise, inhale larpe cuantities of silices
dusts, or other fuxes, gases, or duste, throurh his nose, rmouth,
or otherwise, or that any silica dust or other fumes, gases, or
dusts tecare lodged in plaint:ff's throat or lungs, or caused
any 111;355 or diegsase in plain:iffl and further deny that
plaintiff was in th2 excrcise of due care and caution for his

own personal health and safety. .

(5) Decay that plainiiff was exposed to various
fumes, gases, anc dusts of cangeTous cnzracter, or that any

such exposure could or wculd result in any illness or disease.

(6) Deny thnt vlaint:ff has ccniracted silicosis ;
or any other occupational diszase, or that as & result of

any occugatlional disease, or other illness arising out of

hic work, plaintiff has lost weight, or has been incapacitated

or weakenedé s0 that he cannol perform any work for which he

.,.
ppug.

is fit:ed, or that plaintif{ hac suffered mental or physical
pain or enguish, or will continue to suffer chh, for any
length of time, or t:2at plaintiff has become liable for, or
exnpended, any sums of mondy in and about endeavoring to be
cured, or has bzen kept from his usual occupation,or lost

vecuniary ycairs wiich ‘@ micht “ave made had he been employed,

CRMC-Motley1000-Subj-002516
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by reason ¢f any such occunationil Gistase or 1llneses arcising
out of his ecplojyment.

(7) Ceny that defendants wilfully failed <o pro- S

t

vide reasonazble or approved devicey, rmethods, or means for . ﬁé
the prevention of occunational disease incident %o such ex-
ployment; deny that there were irn end about said factory, no
proper suction fans o- other epparatus provided for collecting

furee, gases, or dusts in the roecm in said factory wahere

plaintiff was ecployed, or that defondants failed to provide
rasis or respiraiors, or other apparatus to be used or worn K
oy the plaintiff to protect him {rcm inhaling any fumes, tu}
gases, or dusts in the air.

(8) Deny that they negligently falled to reuwove, o

4
so far as practicable, by eithar ventilation or exhaust R
devices, any injurious fumes, gaseés, or cdusts in the room o

in which plaintiff worked, contrary to statute.

(9) Deny that they negligently caused or per-
mitted premises to ¢ so swepi &s to raise dust conirary to
etatute,

(10) Ceny that plaintiff sustained damage in the

sur of Fifty Thoucand {350,000) Dollars, or any sum whatsoever,

ﬁfmﬁ;ﬂmﬂ&@&ﬁéﬁa azl

2y SUE el

TAEITN\LL LoThEy
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Clark
Per
S1AT: UF 1LLINOIS ol
ss
COUNTY OF CCOE

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS. i

e ' plaintiff,

e
-
»

- G

e 354

JOHSE»&AHVILLE FRODYCTS CO.,
a corporation, and JOENS-

MANVILLE SALES CCRPURATION, .
a corporition, * -
Defendants. L.
COMPLAILT IN LAY ‘ T
Now ccmes the plaintiff, GEORSE RUSXELL, by his attor- o

neys, JCHNSOR, PZNSE & 3BRAKTELL, and cc=plaing of the cdefandants, ..
JOHYS-MANVILLE PRODUCTS CCONPANY, a corporation, and JCENS- e
MANVILLE SALZS CORPORATION, B corporation, as follows:

1. The cdefendants, JOINS-NAKVILLE PRODUCTS COMPANY
and JOHNS-MANVILLE SALES CORPORATION, are foreign corporstions,
qualified to do business in the State of Illinois, and are en-
geged in ths business of zanufacturing and sullink building ma-
teriels.

2. That on January 12th, 1932, ‘the said defendanis cwned
and operated & factory for the manufacture of building matarials
in Waukegan, Illirois; that on the aforssaid date, and for a

i\ pericd of two and a half yeers prior thereto, plaintiff was -
enployed by the dofendants as a laborer in said factory, and .
that his dutles consisted of shovelling end mixing wateriales - ;EL
axong which were rubdbdbar, esphalt, silica, ground wood-fidbre .
and coloring matter; and that various fusmes, gases and duste
erose {rom the said shoveiling and mixing, and that, as a result
thereof, pleintiff was exposed and subjected to the inhalation

of the various fumes, gases and dusts.
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3. That sald defeucants krew, or should have known,

o

that the inhalatlion of the various aforesaild fuses, gases and
duste was apt to end did produce illness and disease in the pleing
£ t1f2, of which the plaintiff{ now comnlains, which illness and di-
sease 1s pescullar to such work and opa2retione carrisd on and used
in sald busiress, azd that the saze did recessarily sudject plaip- .5
titf to dnagers of illness end disease incident to such work and )
pro;;sa of carrying on said business, to which employees wers and
are not ordinarily exposed in other lines of eaployment,
4. That plaintiff was caused to and did, durieg th -
period sforesaid, necessarily inhale large quantities of silica .
dust and other fuweas, gises and dusts through his nose and
routh, and said silica dust, and oiher said fuzes, gaces and :
dustes, became lodged in his throat and lungs, causing the 11ll- -~ ?
ness und disease complaired of, while he, the plu&nt:::; was in
tke exercise of due care and caution for bis own personal health
and safety.
5. That plaintiff was in entire ignorance of the dan-
gerous character of the various fumes, gases and duste to which
he was exposed, and to the speciiic nature of the illness and’
disease that would or could result froz the inbalation of the’
aforesaid fuases, gases and dusts, and vas never, at any tine,

informed by the cefeaZants, or any agents of the sald deferdants,

Pl

of the fact that such darger did or could possibly exist.

6. That the deferndants, during the aforesaid time and
at the eforesald place, c¢id one or other of the following actis,
thereby causing the pluintiff to con:ract silicosis, an occupa-
tional disease,'and es 2 result whereof, he has lost considerabdle
velicht; he haa been incapacitated and weakened so thet he cannot
performs any work for which he is fitied; he has suffered

great wental and paysical pain and anguish, and will continue so

to suffer for the rest of his life; h2 has bzccme liable for
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Cusvd, =nw he nags bLesn <ept fI02 1o Lsual occupatlon aud has
lost the pecuniary gailus whica ne waight have made had he been
employed:
(A) W®illfully falled to provide reasonable and approved
{ devices, methods or means for tie oruvention of saild discsse,
contrary to the provision of Section I of the Act entitled, "An
Act to nromote the public tealth ty proteciing certain employees
in éh*s State frcm the dargers of occupationzl disoases and pro-
viding for the onfo:ceaent thereof,” and in this that there were
in and about the said factory no proper suction fans, or oiher
apparatus, providing for collecting the injurlous fumes, gases
end dust in the air in the room in rald factory where pleintif?
worked; that defercdants falled %o provide masks or respirators
or othsr apparatus to be used or worn by said plaintiff to pro-
tect him from inhaling the said fures, geses and dusts which
impreynated and floated in the elr 1o and about the said room,
as proviced by said Statute, anc which effectively would have
prevented hio from contracting the dlseese hersin complained of.
(B) Negligently failed to remove, as far as practicable,
by either vertilation or exhaust cevices the aforesaid injurioua
fuwes, geses and dusts froz the roca in which plaintiff worked,
contrary to Ssction 12 of an Act, entitled "An act to providq
for tbe health, safetly and comfort of employees in factories,

nercantile establishments, milla and work shops in this State,

Py

and to provide for the enforcement thercof® of the State of I11i-

nois, [N

(C) Xeglizently caused ard permitted the prezises to
be swept so as to raiese dust contrary to Baction 13 of an Act,
entitled "An Act to provide for the health, safety and comfort
of employees 1in factories, marcantile establishments, mills and
work shops in this State, and to provide for the enforcement

thereol," of the State of Illirois.

e /f s rnes ;, L T e A R

..'l‘»'(lk e - o

Ruskell v. Johns-Manville Products and Sales Corporations, Complaint and Answers (1934)
ACL Doc 13153 - Page 13 of 14

CRMC-Motley1000-Subj-002520

Published by AsbestosClaims.Law
asbestosclaims.law/library/13153/13


https://asbestosclaims.law/library/13153/13

s,

/- Plaintiff nprays Tor Judgmwent in the amount of

$50,000.00 for the foregoing damages.

JOHNSON, PENSE & BRANDE
Attorneys ifor Plaintif;?L

208 w. Washington Btreat, Chicago

~r

Plaintiff makes demand for a trial by jury
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