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UNITED STATES OF AMERICA; 

86. 

STATE OF ILLINOIB 

IX THE DISTRICT COURT OF THE UNITID BTATIS 
NORTHERN DISTRICT OF ILLINOIB . 

EASTERN DIVIBION 

. 

TONY YAKOBICH 

ve. ¥o. 43364 - - 

JORNS-MANVILLE CORPORATION, Y] 
& corporation, 

* . '-"" . 

.. 

MOTICN TC DISMISS 

(K 

. ¥ow comes JOHNS-KANVILLE CORPORA?IQI, & corpora~ 
tioi, by Hetd & itster, its attorneys, lnd l;;.l the 
Oourt that the above entitled cause be dismissed, and as 

grounds for said motion defepdant shows unto the Qourt that 

plaintiff's amended complaint is substantially ipsufficient 

in law in the following particulars: 

1, The amended compleint purports fia state 
oause Or causes of action by setting fortp duties }}10394 

t0 bes imposed by the common law on the dotendant, as ox— 

ployer of the plaintiff; vioclations of aufih p11039¢ duties 
by the defendant; and injury to the plaintiff by slleged 

cocupational disease or diseaces arising out of ths employ~- 

ment, 

{a) In the absence of valid statutory pro=- 
visions there are, and during the times in 
plaintiffts amended compleint stated were, no 
duty or duties imposed by law in the Btate of 
I1linois on the defendant, as employer of the 
plaintiff, regerding alleged occupational discases 
oontracted by pla ntiff, 

- annc-/f 
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{(t) In the sbsence of valid statutory pro- 
visions there was and is, in the 8tate of Illinois, 
no right of action ut law by an employese ainst 
bis employer for injury dus to occupational disemse 
or diseases arising out of the employment. 

2. That had there been, prior to the sffective date 

of the Workmen's Compensation Act, & right of asction under the 

Common Law for the matters and grievances alleged ip said 

amended complaint, such right of action was and is barred 

by Sections 6 and 11 of the Workmen's Oompensstion Act, 

(Pc&:.'lh3 and 148, Chapter 48, Smith Hurd Revised Statute.) 

3. That it eppears from the face of said amended 

complaint that the alleged ection of pleintiff is barred by 

the Btatute of Limitetioms. 
L e et 

4, 7That the original complaint purported to state 

osuse or causss of action under the provisicns pf Beotion 1 
of ‘the Ococupational Disemses Act &nd Beotions 12 and 13 of 
the Health, Bafety and Oomfort Act; that said statutory pro— 

visions were and &re unconstitutional and void and laid.con- 
plaint stated no cause or causes of sction;lthlt the amended 
¢omplaint filed herein is based upon oth-r~nnd different 
alleged cmuses of action, and that said amended ocomplaint 1 

f4led more than two years from the time of the aoccrual of : 
said alleged cBuses of action. 

WHEREFORE, defendant, JOENS-MANVILLE CORPOEATION, 

& corporation, moves that plaintiffts action hly be dip- 
missed as to it; that plaintiff take nothing by his suit, 

\ 
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and that the defendant go hence without day. 

Attorneys for defendant, 
o ' ' JOHNB-MANVILLE QORPORATION, 
A S A Corporation, : 

. STATE OF ILLINOIS 

_ OOUNTY OF 000K o8 

JOBY J. FLYNN does hereby certify t_hst be 18 one 

of t:hs attorneys of record for the dsfendantg, ;!OH!S-NViLLE 
CORPORATION, a corporation; that inm his opinion thg foregoing 

motion 1s well founded in point of law and ghgt étiic not 

0‘ o ¢ 

interposed for the purpose of delay. 

Subspribed and sworn to before 

me thi- ,zg“" day of June, 1935, 

Cravelin DotmnsS 
fllo%ary Public. 
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IN THE DISPKICY COUNT OF 'fHY UNITED STATES 
NOITHERN DISYRICZ? OF ILLINGIS 

Eatye RN DIVISION 

' TONY YAXOBICH ; 
Vs ; GENIRAL NO. 43364 

JOHNS MANVILLE CORFOR.ITON, ) 
& carporation ) AT LAW 

4 
¢ 

AMENDED COMPLAINT 

Now comes the plaintiff, TONY YAKOBICH, by his 

attorney, Sol Andrews, and by leuve of court first had and 

obtalned files this, his emendment to the complaifit hereto~ 
tore filed herein, as follows: 

Tha t sub-paragraph (a) and following of paragraph 7 

of the complaint be changed to read as follows: 

(a) Neglipgently fulled to provide & reasombly safe 

place to work in, in this, that there were in md about said 

premises no propsr suct;on fans or othuy rossonable apl.aratus 

provided for collecting the injurious dust in ths ‘air in the 
said room where plaintiff worked. 

(b) Negligently fuiled to provide resusonable masks 

"or respirators or other appratus to be used or worn by sald 
plaintiff, which would effectively prevent the plaintiff from 

inhaling the said dust caused to impregnate end float in the 

air in and adbout the suid room,.und which would éfrectively 
prevent him from contracting the diseases herein oomplaingd of. 

(0) Negligently falled to warn plaintiff of the 
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rd 

:“,s#fl"uungor of contractiling the swid wiscnues, or to instruct the 

pluintiff as to how to uvoid the said danger, which dangor was 

ono that the plaintiff did not have knowlodge of nor could he 

reasonably be expected to know of or appreciate or anticlipate 

from the nature of the work or process being carried on. 

(d) Negligently ordercd the plaintiff, or caused 

the plaintiff to be ordered, to go ahecad with the york in 

spite of the danger, of which the defendant ned Fnowledge or 
by the reasonable exercise of duc care and cautiof should 

have had, | . 
(e) Wilfully, wantonly and with conscious indiffer- 

ence to the hoalth of the plaintiff, falled to furnish & reason= 

ably sefe place to work in, in that the derendant, knowing of 

the danger and having been given notice thereor, campelled 

plaintiff to go ahead with his work without protection. 

(£} WwWilfully, wantonly and with con;;ious indiffer=- 
ence to the health and sufety of the plaintiff ;nd other 
employees, refused to provide masks or resyiratérg er other 
reasonable apparatus to prevent plaintiff frog inhaling the 

injurious dusts, 4 ) ‘ 

{g) Wilfully, wantonly and with conscious indiffer- 
ence to the health and safety of the plaintiff, and other 

employees, refused to warn plaintiff of the dangers, 

Pluintitf asks judgment.for Fiftf Thousand 

7 ! Attorney ;or %%a?n%ITT. 
* Dollars, (%$50,000.00). 

“ - -~ e - - e ekt e *ua\'al...'l‘-'zn*“r- Y A 'L ‘l'n".fl 
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P T 

UNITED STATES OF AMERICA 
YORTEERN DISTRICT OF ILLINOIS 88. 
EASTERN DIVIBION 

IN THE DISTRICT COURT OF THXI UNITED SBTATES 
NORTHERN DISTRIOT OF ILLINOISB 

EASTERN DIVIEBION 

I 

o
o

 

TONY YAXOBICH 3 . 
vs. No. @336&.‘ - . 

JOHNS MANVILLE CORPORATION, . 
a corporation. . TP 

ANSWER OF JOHNS MANVILLE GOEEORJTIOX, 
A _CORPORATION, 

JOHNS MANVILLE CORPORATION, a corpo:ztion, by Beth & 

Liater, itu attorneys, answering the compla?nt of the plaintif? 

in this action: .‘} 

Ze. .1s Denies that on the dates and oocg?ioga in plain- 
t12f'g complaint set forth, defendant did bu:iné-s in Yaukegan, 
Lake County, Illinois, or owned or operated the factory, mill, 

ox gstablishment alleged, or that plaintif? vas exployed by ox 

worked for defendant. e O 

Thoew -2, Denies that any fumes, gasss, oF dusts arcse 

fzrom eny work dome or process operated by plaii;ift, or that 
plaintifr wap exposed to the inhalation of any fumes, énscs, 
or dusts. 

3., Denies that defendant knew, or ahoulfi have 
Xnown, thei the inhalation of any dustis, tunos,rox gases to 

v, 

1. 

vt . . s o Ay, Pessres b 
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which plaintiff is alleged to have been exposed was ept to 

or did produce illness or disease to the plaintiff of which 

the plaintiff now complains, or that any such illness or 

disease is, or was, peculiar to tbe work or opsrations 

oarried on or used in said business, or that any suob work 

or operation subjeoted plaintiff to dangers of illness or . 

digease incident to such work or procees to whlq%wouployoea 
ware, or are, not ordinarily exposed in othsr lfnal of e~ . 
ployaont.' 

4, Denies that the plaintif?f was gaulqd.to or n 
414, during the time in the plaintiff’s complaint alleged, 

oF any otber time, necessarily, or otherwise, ighale large 

quantities of magnesium, fibre, or asbestos dusts or gases 

through his nose, mouth, or otherwise, or that any such dusts 

bscame lodged in plaintiff's throat or lungs, or caused any 

illness or disease in plaintiff, and furtber denies that 

plaintif? was in the exercise of dus care and caution for 
his own personal health and safety. 

5. Denies that plaintiff was exposed-to various 

fumes, gases, or dusts of dangerous charaotsr, or that any 

such sxposure could or would result in any illness or 

disesgse. 

6. Denies that plaintiff has oontracted pneumoconi- 

08is or tuberculosis, or that as a result of any occupational 

disease or other illness arising out of his work, plaintifs 

bas loet weight, or has been incapacitated or weakened so 

“that he cannot perform any work for which he is fitted or 

. we e . PR b 
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that plaintiff has suffered mental or physical pain or anguish 

or will continue to suffer such, for any length of time, or 

that plaintiff has become liable for, or expended, any sums 

0f money in and about endeavoring to be curod,'pr has been 
kept from his usual cccupation, or lost peouniary gafnn which 
he might bave made bad he been employed, by,xvinon ©of any such 

oocupational digease or 1llness arising ouf of bis smployment. 

7. Denies thet defendant wilfully falled to pro- 

vide resasonable oxr approved devices, methods, or means for 

the prevention of occupational disease incident to such em- 

ployment; denies that there were in and about l;id factory, »o 
propsr suction fans or other apparatus provided for collecting 

fumes, gases, or dusts in the room in said factory where 

plaintiff was employed, or that defendant failod to0 provide 
nasks or respirators, or other apparatus to be used or worn 
by the plaintiff to protect him from inhaling any fumes, gases, 

or dusts in the air. 

8. Denies that defendant negligently failed to .. 

remove, so far as practicable, by either ventilation or 

exhaust devices, any injurious fumes, gases, or dusis in the. 
A 
"y 

room in which plaintif? worked, contrary to statute. 

9. Denies that it negligently ocaused or permitted 

premises to be sc swept as to raise dust contrary to statute. 

10. Denies that plaintiff pustained damags in the 

LT PP PPRE 

CRMC-Motley1000-Subj-005052 

Yakobich v. Johns-Manville, Pleadings and Removal Papers (1934)
ACL Doc 13207 · Page 8 of 48

Published by AsbestosClaims.Law

asbestosclaims.law/library/13207/8

https://asbestosclaims.law/library/13207/8


t’.f‘ .,'_: - 
%277 gum of Fifty Thousand ($50,000) Dollars, or any sum whatso- 

. ever, 

¥ - - v 

) JOHNS MANVILLE CORPORATION, 
. a corporation, 

: sv_o ek, v%(fd_‘gi_ " 
Its attorneys, -+ . " 

4, 

» 
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“ o DO = 15 
United States/ sttmt Court Northern Distrjct of Illmoxs 

o (Date) : ' 

. + Title of Cause.. .....-...’f‘-i'l;’."-..- .?}:./CJ té’({fl’{ .............. 
r--- ----------------- 

: ‘ 0"’ . 

Iz 

....................................................... 

Nameof moving 
Counsel - 

Representing. . .o co e ceeceececececeemcaccmemcnemanen—aaan 

Name of 0PPOSINE ¥ e e e e e 
i Counsel (if any) | 

1 ..... e c o remr oA e s n e rme ee . PSP R eE, S e e n.E ... - 
A"' . 

........................................................ 

P e L L T T T R Y P T T TR LR Y 

........................................................ 

Hand this memorandum to the Clerk. 
(";\Counsel will not rise to address the Court until motion bas been called. 
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. 

UNITED STATES OF AMERICA 

ETATE OF ILLINOIS 
88, 

. oA, - 

IN THE UNITED STATES DIBTRICT COURT 
NORTHERN DISTRIOT OF. ILLINOIS 

EASTERN DIVISION 

TONY YAXOBICH N 

ve. No, k3zeh 
. PR oy Byt 

JOENS~-MANVILLE CORPORATION, R 
& corporation, PR 

3 
o - . 

e 

¥OTI0N 

Now comes JOHNS-MANVILLE CORPORATiQfi,Zg,oo:pora— 
tion, by Beth & Lister, ite attorneys, and novee.thé bourt 
that the above entitled cause be dismissed, and as grounds 

for said motion, defendant shows unto the Oourt that plain- 

t1f2's oomplaint is substantially insufficient in law in 

the following particulars: 

l. That it appears from said complaint that plain- 

t1ff sues for disability due to an alleged occupational 

disease incurred in a process of manufactures or labor in 

which poisonous chemicals, minerals, or other substances are 

used or bandled by the employees therein in harmful quan- 

tities or under harmful conditions, &s provided 1n.8ect10n 

2 of the Occupational Diseases Act of the Btate of Illinois, 

being "An Act to promote public health by pgoteoting certain 

employees in this State from the dangere of occupational 

disease, and providing for the enrorcement thereof, approved 
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Yakobich v. Johns-Manville, Pleadings and Removal Papers (1934)
ACL Doc 13207 · Page 11 of 48

Published by AsbestosClaims.Law

asbestosclaims.law/library/13207/11

https://asbestosclaims.law/library/13207/11


¥ey 26, 1911, in force July 1, 1911,* as amended, being 

Paragraph 186 of Chapter 48, Cellaghants Illinéis Statutes 
Annotated, and that uncer the provisions of Seotion 15 of 

said Act (Paragraph 199 of said Chapter 4€) no common 

law or statutory right of action accrues tq the plaintiff 

by reason of the injuriec in plaintiff'e comp;aint plieged. 

Therefore, defendant, JOHNS-MANVILLE cénPORATION, 
& corporation, moves that plaintiff's action may be dis- 

nmissed 88 to it; that plaintiff take nothing by‘his suit; 
and that‘tfiis defendant go hence without day. 

Attorneys for Defendant, JOHNS— 
¥ANVILLE CORPORATION, a corpora- 
tion. 
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- - L O Z A ;o . 
R B IR 2 e -..,&--2'3... . 

STATE COF ILLIIIOIS; 

COUNTY OF C 0 O K 

JOHN J. FLYNN does hereby certify t‘hg.t he 18 
one of the attorneys of record for the dei’endax‘zt‘, JOHNS= 
MANVILLE CORPORATION, a corporation; that in hit‘i"opibion ' , 
the foregoling motion is well founded in point of law and 

that it 418 not interposed for the purpose of‘d:elay. 

L (|G /A 
8ubscribed and sworn to before 

me thisg gt’ day of October, 
193k, R ! 

Notzvry Public. L 

3. 
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UNITED STATES OF ALERICA 
NORTHERN DISTRICT OF ILLIMCIS 66. 
EASTERN DIVISION 

IN THE DISTRICT COURT OF THE UNITED STATES 
NORTHEEN DISTRIOT OF ILLINOIS 

" BABTERN DIVISION 

TONY YAXOBICH - 

ve. No. 43364 
JOHENS-MANVILLE CORPORATION, 
a corporation. 

. 

ANSWER OF JOHNS-MANVILLE CORPORATION, 
A CORFORATION. ' - 

JOENS-MANVILLE CORPORATION, a corporationm, by Heth &L.'a 

Lister, its attorneys, answering the complaint of &pg'piaintiff ‘ 
iz this action: ak‘.' 

l. Denies that on the dates and occasions in plain- 

tiff's complaint set forth, defendant did business in Waukegan, 

Lake County, Illinois, or owned or operated th? factory, mill, 
or establishment alleged, or that plaintiff wus employed by 

or worked for defendant. 

2. Denies that any fumes, gases, or dusts arose 

from any work done or process operated by plaintiff, or that 

Plaintiff was exposed to the inhalation of any fumes, gases, 

or du;ts. 

3, Denies that defendant knew, or should have 

known, that the inhalation of any dusts, fumes, or gases to 

which plaintif?f is alleged to have been exposed wasp apt to 
. 

N 
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or did produce illness or dicease to the plaintiff of which 

the plaintiff now complaine, or <that any such illness or 

disease is, or was, peculiar to the work or operations 

carried on or used in said business, or that any such work 

or operation subjected plaintiff to dangers of 1llness or 

disease incident to such work or process to which employees 

vere, or are, not ordinarily exposed in other lines of em- 

ployment, 
. 

4, Denies that the plaintiff was cauned to or 

did during the time in the plaintiff’s complaint alleged 

or any other time, necessarily, or otherwise, 1nhale large 

quantitiaa of magnesium, fibre, or esbestos duafis or gases 

througfi bis nose, mouth, or otherwise, or thaf hny such duste 
became lodged in plaintiff's throat or lungs, or caused any 

1llness or disease in plaintiff, and further denies that 

plaintiff was in the exercise of due care and caution for 

his own personal health and safety. 
- 

5. Denies that plaintiff was exposed‘to various 
o ot 

fumes, gases, or dusts of dangerous character, or that a&ny ' T 

such exposure could or would result in any illness or + 
dineasq; 

6. Denies that plaintiff has contracted pneumoconiosis, 

or tuberculosis, or that as a result of any occupationhl disease 
or other illnees ariesing out of his work, plaintiff has lost 

weight, or has been incapacitated or weakemed so that he canpot 

perform any work for which he ig fitted or that plaintiff has 

suffered mental or physical pain or anguish, or will continue 

CRMC-Motley1000-Subj-005059 
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to suffer such, for any lengih of time, or that plaintiff has 

become liable for, or expended, any sums of money in and about 

endeavoring to be cured, or has been kept from his usual occu- 

pation, or lost pecuniary gains which he might have made had 

he been employed, by reason of any such occupational disease or 

illness arising out of his employment. 

7. Denies that defendant wilfully Iai%ed to pro- 

vide roasonable or approved devices, methods, o: mapgf ;or 

the p;evgntion of occupational dicease incident to"?pph en- 
ploym;nt; denies that there were in and about saild faciory, no 
proper suction fans or other apparatus providpd'gq; cgllecting 

fumes, gases, or dusts in the room in said tgqté;& fihgrg 
plaintiff was employed, or that defendant failgd‘ta provide 
masks or respirators, or other apparatus to be uéed or wora 

- by the pleintiff to protect him from inhaling any fumes, gases, 

or dusts in the air. 

8. Depies that defendent negligently failed to 

Temove, B0 far as practicable, by either ventilation or exhaust 

devices, any injurious fumes, gases, oTr dusts in the room in 

which plaintiff worked, contrary to statute. 

9. Denies that it negligently caused br permitted 
premises to be so swept as to raise‘dust contrary to statute, 

10. Denies thet plaintiff sustained Pamage in the 

sun of Fifty Thousand ($50,000) Dollars, or any sum whatso- 

ever, ' 

3. 
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«y 

RST ~FrIRUATIVE DEFENSE I3
 

4
 

11. That tlhere is and was, during all of the time 

in plaintiff's complaint allezed, in full force and effect, 

a oertain statutory orovision, namely, ¥An Act to Promote 

Public Health by Protecting Certair Employees in this State 

from .the Dangers of Occupational Diseacses, and providing 

for the enforcement thereof.® ( Callashan's Illinols Statute{ " 
Annotated, Chapter U8, puragraphs 185-200) in Bection'é of 
wbich certain classes of industries were 1iated viz: 

\,-' 
"n 

(1) Employcrs engaged in carrying on any 
proceses of manufacture or labor in which pugar of 
lead, white lead, lead chromate, litharge, red 
lead, arsenate of lead or paris green gre employed, 
used or handled, 

(2) Employers engaged in the manufacture of 
brass or the swelting of lead or zine, 

(3) Employers engaged in any process of manu- 
facture in which poisonous chemicals, minersls, or 
otber substances are used or handled by the employees 
therein in harmful quantities or under harmful condi- 
tions, 

and that in and by Section 15, subdivision B—# of said Act 

it 18 provided that no common law or statutory right to 

recover damages for injury or death exists in favor of any 

szmployee by reason of an occupational disease arising out 

‘%” of or in the course of his employment in one or more of the 
occupations referred to in Section 2 of eaid Act. 

12. That if, as alleged in plaintiff's complaint, 

the various substances alleged to have been handled by plain- 

t1f1f gave off various fumes, gases, and dusts in harmful 

quantities, and which were inhaled by plaintiff and caused 
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the 1llnesees and aiseaces claimed by plaintiff, then 1% appears 

that plaintiff sues for disability due to diseases incurred in 

a process of manufacture or laber in which poisonous chewicals, 

minerals, or other substunccee are used or hendled by the en~ 

ployees therein in hurmful quantities or under harmful condi- 

tions, and that no comron law or statutory right% ¢f action 

accrues to the plaintiff by reason of the ipjuries in plain- 

$iff's complaint alleged. 

SECOND AFFIRMATIVE DEFENSE o '.~ " 

= 13. That there is and was, during ail of the time in 
plaintiff's complaint alleged, in full force and effect, a cer- 

tain statutory provision, namely, *An Act to Piémote Public 
Healtd by Protecting Certain Employees in this Btate from the 

Danger of Occupational Diseases, and providing for the enforce- 

ment thereof," (Calleghan's Illinois Statutes Annotated, Chapter 

L4g, paragraphs 185~200) in Section 2 of shich certain classes of 

industries were listed, viz: ~ 

(1) Euployers engaged in carrying om sny pro- 
cess of manufacture or labor in which sugar of lead, 
white lead, lead chromate, litharge, red lead, arse- 
nate of lead or paric green are employed, used, or 
handled, 

(2) Euwployers engaged in the manufacture of 
brass or the smelting of lead or zinc, 

(3) Employers engaged in any process of mapu-~ 
facture in which polsonous chemicals, minerals, or 
other substances are uced or handled by the employees 
therein in harmful quantities or under harmful condi- 
tions, . 

and {hat in and by Section 15, subdivision B-& of said Act 1t 
%e provided that no common law or statutory right to recover 

damages for injury or death exists in favor of any employee 

5. 

CRMC-Motley1000-Subj-005062 
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e 

by reason of an occupational diteasc arising out of or in ¢the 

course of his employment in onc or more of the occupations 

referred to in Section 2 of gaid Act. 

14, That in said factcry, located at Waukegan, 

Illinoie, wherein plaintiff is alleged to bave been employed, 

there was used in the mgnufecturing processes carried on 

therein, certain substances named in said Seqtionjg of said 
Occupatignal Diseaee Act, viz: lead chromate apd litharge, 

wherefors plaintiff's employer was engaged in pr&éeaaas of 
manufacture in which leed chromate ana litharge were employed, 

usged, and handled, and no common law or'statutgxgzright of 
acgion exists in favor of the plaintiff hereipltor tbe occu- 
pational diseases alleged to have been cont;aéfgq.by the 

. 

plaintifef, 

THIRD AFFIRUATIVE DEFENEE 

15. That Section 1 of said ¥Act to Promote Public 

Health by Protecting Certain Emplcyees in thialstate from 
the Dangers of Occupationgzl Diseases, and providing for the ) 

enforcement thereof," (Par. 185, Chapter uq, Callaghan's Illif.l. 
nois Statutes Annotated) is in violation of tpg Fourteenth;'. .“f:: 
Amendment to the Constitution of the United States, snd Bection 

2 of Article II and Article III of the Constitution of the i u TM 
« 

State of Illinois, in that 

(A) Said Section is so vague, indefinite, and 
uncertain thet an employer may not reasonably know 
whether he iec engoged in & work or process within 
its provisions, or what illnesses Or diseases are 
peculiar to the work carried on and to which em- 
ployees are not ordinarily exposed in other linee 
of employment; that no standard of epproval ie provided 
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R 
N 

g0 that an employer wmny inew with reaconable cer- 
tainty what are up:orovee devices, means, or methods, 
or what is necess.ry to b¢ done to avoid the c¢rimingl 
and civil penaltivs proviaed; tint saild section places 
obligatione on an cmployer in texrme 80 vague that men 
of common intellipence muct neceussarily guess at its 
meaning and differ ze to iis application; 

(B) Said Scction is an unlawful delegation 
of legielative power by the legielature of Illinois 
to0 the jury impanclled, or the Court sitting without 
a jury, for the purpoce of trying any case under 

paid Section, to determine, ex post facto, the obli- 
gations of an employer under ssid Act, and whether 
bis attempted compliance therevith will be approved. 

JOHNS~-KANVILLE CORPORATION, 
& corporation, 

BY 74225 haé@’ 
Its Attc:qé}e‘ 
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Record From 

Superior Court of Coo]c Countsr. 

To 

Gen. No..mZo 5" %f 5{5 
7/ bottecet” 

v, Aevrrerr e {W /4/‘7 
w378 B 832 FORM 39Y 
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[ PO 

/ Umted States of America 
+ STATE OF ILLINOIS, | 

. County of Cook, = PLEAS before the Honorable. ... ,,/Ljfiéy/ /V. 
one of the Judges of the........ ... ,/ ....Judicial Circuit of the State 
of lllinois, holding & branch Ceun of thd Superior Cuurt of Cook County, in the State of lllinsis, by 
the request of the Judges of said Supcrior Court, st & regular term of said Superior Court of Cook 
County, begun and holden at the Court House, in the City of (Ehiuuo. in said County and State, on 

<) » the first Monday, being the.. .-;2- {.d.sy of...... weorsasssseacrey i the year of our 
-~ 

/I/'W «vs and of the Independence 
of the United States of America the one hundred and.. 

Lord one thousand nine hundred and... ) 

N
, 

Present: The Honorable....2 

Judge of the..oan..n..n. e B Judicial Circuit of the State of lllinois. 

.ZW ..'/fl«t%‘?s.;te s Attorney. 
'é/r.%/m'(fl/}?//««/ Sherif of Cook County. | 

. 

i it remembered that heretofure, to-wit: On the....... dny of ........................ 

2 - - " —, ) 
in the year of our Lordrwac thousand nine hundred ind , the same 

being one of the days of the . Tl Term of the Superior Court of Cook 

Co:mt)wmcr procecdings, were had 1wsid Court and entered of 
—— . 

record, to-wit: 

- 0 10M 2229 

: . s . - —— N 
st b 4. etaall * wemderm sorets ® o 
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TUrene g+ — e T . v "—’—'Ygi S 7 R 
> 

» " . ! B 

o . STATEZ OF ILLIN.IS 
<8 
Pt 

COUNTY OF C OO0 ¥ ) 

IN THEZ SUPIRISR CLUAT OF COOX COUNTY 

TONY YAKOBICE 

Vs zfio. 343 2843 

JOHNS MANVILLE CORPORATION 
A CORPORATICN ) 

COUPLAINT AT LAY 

COURT 1 ) 

The plaintiff, TONY YAKOBICH, complains of the defen- 
dant, JOHNS MANVILLE CORPORATION, a corporation, and says: 

1. That oun or about the 15th day of Ootober, A. D., 

1932, the defendant, JOHNS MANVILLE CORPORATION, was & 
duly organized and authorized corporation, doing business 

in the State of Illinois, County of Lake and Oity of 

Waukegan, &t which time and place, it owned, operated, and 

meintained a factory, mill, or establishment for the pur- 

pose of manufacturing asbestos in its various forms. 

2. That the said defeundesnt, in its factory, owned 

and operated certain Jdepartments in which various labors 

. were performed, to-wit: the mixing room, in which magnesium 

-
 

was mixed, and magnesium and fibre were mixed; the drying 

room, in which asbestos and magnesium wers dried; and other 

departments in which asbastos paper was cut, plpe covering 

made, magnesium heated and pumped out of vats while hot, 

and roofing putty wmade, and in the course of these various 

labors, a great deal of dust from mapgnesium, fibre, and as- 

bestos, and a great Geal of gas were caused to and did im- 

pregnete the air in raid departments in such great guanti- 

ties as to be pgreatly deieterious to the bealth of human dbeings. 

3.That on the aforesaid day and st the timeend place 

‘aforesaid and for a number of years prior thereto, he was in 
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the employ of caie wel.:itb.i, u . .fald s @ luborer, in 

various aforemcntioncc ulouiuonts, wiriug segnesium, mix- 

ing megnesium and :ibre, dryi.e asb2stos and magnesium, cut- 

ting asbestos peper, ::zkine pipe coverings, heating and pump- 

ing not magnesium out of the vats, and making roofing putty, 

during which processes, he was exposed and subjected to a 

great deal of the aforesaicd dusts and gas circulating in and 

about the said premises. ) 
4. That in the carrying on of the sald business by the 

defendant a6 the sa.e was being done and for many years prior 

thereto had been conducted, the defendant knew and by the ex- 

ercise of due care and cauticn should heve known that the same 

was apt to and did produce the illness and disease in the plain- 

t1ff of which the plaintiff now comvlaine, which illnegs and di- 

sease is peculiar to such work ang process of carrying on said 

busin;ss, to which caployeces were and are not ordinarily exposed 
in other lines of employment. 

'5. That the r:laintirf was caused to and did, during the 
period aforesaid, necessarily breathe in large quantities of 

. . oot 

dust from magnesium, fibre, and asbestos, and also gas through Ve 

his nose and mouth, and said dusts became lodged in hise throat 

and lungs, causing the i.lnesses harein complained of while he, 

the plaintiff, was in the exercise of due care and caution for . 
his own personal health and safety. 

6. That the plaintiff was in entire ignorance of the dan- 

gerous character of the various dusts to which bhe was exposed, 

and to the specific naturc of the disease or diseases that would 

or could result from the inhalation of the aforesaid dusts, and 

wag never, at any time, informed by any agent of the defendant 

of the fact that such danger did or could possibly exist. 

7. That ét and during the aforessid time and place, the 
defendant did one or other of the rollowing acts, thereby cau= 
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6ing the olaintirff o c.unirrcL .t suscurb to the occupationel 

diseases known a5 pueunoconl.iic and tdberculcsis, a8 a resalt 

whereof he has lost cowzlczrasie weight; ne nas been iucapacita- 

ted and weakened so that ie ca.Ldot perform any work for which he 

ip fitted; that he has surferce great mental and physical pein and 

anguish and will continue 80 o sutier for the rest of his life; 

that he has become liable 1or and expended large sums of money in 

and about endeavoring to be cured of his illnesses as aforesaid; 

ne has been prevented and hincered from attgnding to his uéual'fil 
occupation and business whereby he has lost divers great gains gfid 
profits and will continue to, lose divers great gains 9$d proflta; 

(a) wilfully faiied to provide reasonable and epproved 55— 
vices, methods, or means for the prevention of said diseases, con- 

trary to the provisions & Scction I of an Act entitled, "An Act 

to0 Promote the Public Health by Protecting Certain Empioyees in 

this Btate from the Dangers of Occupaticnal B;sessea', and pro- 

viding for the enforcement thereof, in this thét there we}e, in 
and about the said prewises, no proper sucticn fans or other ap- 

peratus provided for collecting the injuriohs dusts in Fhe air in 
and around the said preuises wnere plaintiff worked; that the de- 

fendant faiied to provide uesks or respirators or other apparatus 
to be used or worn by said plaintiff which would effectively pre- 

vent him from inkaling the said dusts caused to impregnate and 

float in the air in and about the said premises as provided by the 

said statute, and which would erfectively prevent him from con- 

tracting the diseases herein complained of. 

(b) negligently faiied to remove as far as practicable, by 

either ventilating or exhaust devices, the aforegaid injurious 

dusts from the premises in which the plaintiff worked, contrary 

to Bection 12 of an Act corcerning the health and safety of em- 

ployees in factérles, mercsntile establiishments, mills, and work- 
shops in the State of Iilinois. 

7
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(¢) wellrrvatly ciaweso ane fercmitted the premises to be 

swept 60 as to raice nsbisics ~o5L, macnesium dust, and fibre 

dust, and other dusts coniriry to S:ction 13 of an Act conceraing 

tbe health and eatety of ewnloyuss in factories, mercantile 

establishuwents, mil.s, anu Wori:uops. 

Plaintiff asig judgment for Fizty Thousand Dollars, 

($50,000). 

Laddd b G — oo e e e 

. R 
T o L L 
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WY YAKQEIC ) 

Plainufls 

: v b No 
. CEES VANYILLUE .CCEEQ ) 

A.LCorporation - 

Defendants o 

To the above named defendants .\'.'i'.“‘;. i 
You are hereby sumnmoned to answer the complaint in the above mmld cause. o 

Take notice that you must Bic your answer or otherwise make your appannce in said court held in the 
courthouse in the City of Chicage, Illincis, on or before the first Xoe2thixd) Monday tn the montb [ LIS L 

Apxid 19.3Y_ provided this writ shall be served upon you not less t.han 20 dayu prior 
to aaid date. . : 

1f this wnt shall be served upon you less than 30 days before maid date, you will fle your answer or 

otherwise make your appeanance in said court on or before the third w ')londay in the nomh of 

ApTALl ey 1938 
Ifyou do not sppear according to the command of this writ, plaindiff may uh ,udpent aguinst you 

by defaule. 

“This summons must be returned, in person or by mail, by the officer or other person to whom it was 
given for service, with indorsement thereon of service and fees, il any, oot later than § days after service 

thereof and in no event later than the date first above named 

Witness, FRANK V. ZINTAK, the clesk of said court, and the 

scal thereof, at Chicago, 1linow, wis Feb, 88 1934 
(seal) - 

day ok XK. 

B ——— Frapk V. Z2intak ... - 
Plaintfi’s Attorney (or Phaintiff, if he be not Clerk 

represented by Attorney) " 

. Bol Andyews _ C 

',‘) Address 160 N. L Selle St. ) 

T e Tal...And. SENL- 5L .o Phone 
Yiro sz o cmanss R 

\\ 
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Superior Couns, thesewt to the 

ACTION 
vs. 

~AQENS MANVILLE COFPORaTICH, . 

e corporntion. G 
J J 

Specinl ’ 
..... W& hereby entcr.t.h.?./.......ap?eunnce Fov...0f oGHES CARVILLE CORPORATION, & core- 

goration, and ourrelve: kS ite ntitorneys, for the-sole purpose of 
aving the sbove entitled cr.e trnurferred and removed from the 

TrBUPEFI O COUFY O UATI Oty s IR U Ted S TATE R DIBTIIT L Cours, 
for the Northern District of Illinoi:, Easterpn Division. 

- 
= XDEORIMRE XX X XAN IS BX St led Yokt X 

Attorneysfor.. JOENS..MANVILLE .CORPORA~ 
TICR, & corporation. . 

Chicago. Nll.....ARXL1 19}1" . 

r——— e e———— 
. - 

o 

"4 

e
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YR N . - . . . . .. R £ 1."’“’ ""\h-\fi -':*f)‘lv' EXX X A \'1'.-‘3-:."&;:.: 

B8TATE OF ILLIRCIS 

QOUNTY OF C 0 0 K 
8¢e. Mt 

. 

IN TEL CUPLHIOR COURT OF COOK QUUNTY 

TONY YAKOBICR 

vs. Xo. 348 2843 

JOHES MANVILLX CORPOMATION, 
& corporation. 

YOTIOK 

701 Dol Andrews , Sy T 
160 ¥. la Ealle Bt. e - R 
Ohiosgo, Illincis e = e 

144n PLEABE TAKE NOTICE That om Saturday 
tke of April, 1934, ut the hour of H R TeTook A M., 
or as so0n thorcafter as cocuncol cap be heard, we shall appear 
befors his Honor, Judge Georgs ¥. Bristow, in the room i2 the 
County Building usually occupicd by him as a Court Room, or in 
bis absence before any other Judgs sitting in his stead, and 
$hen snd there move the Qourt to enter anm order removing the 
adove sntitled cauce to0 the District Court of tha United States 
for the Northern District of Illinois, Iastern Division, and 
in support of such motion shall present a petition and Gond. 
as par oopies attached hereto, at which tims and place you may 
appear 4f you s0 see fit, ',1' : 

PXad ! 

day of April, 1934, 

“UAttorneys for defendant 

DATED THIs 10%B 

Reocsived oopy of the nbove notice, to=- 
gether with a copy of petition, bond, and 
ordey thsrein referred, this lith day of 
April, 1934/7 

<] / Lerr dAC Ltro 
Attorney for plaintiff, 

Motion ¥ Fnge ! 

e . 

—-— ee - e ek -vsmt B o 
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STATE OF ILLINOIL 

COUNTY OF C 0 O K 
an. 

IN Thi LUPZRIOR CGURT OF QOOX COURTY 

TOXY YAXOBIOH 

JOENS MANVILLE CORPORATION, R P 
& sorporaiion. R ;ff" Y 

RPETIZIIQX 

» 

The petition of JOENS MANVILLE CORPORATION, a gorpora= 

tion, defendant in the above entitled cause, respecifully 
> 

yepresents unto the Court. 

1. That the above entitled suit tg bx§d¢£t by the 
plaintifrs, TONY YAKOBICH, to recover of ths defendant named . 

therein, the sum of Fifty Thousand ($50,000) Doil;:s for o 
alleged injuries in the nature of an aocu;;ttoa;l 1illnses 
0T digease %0 the plaintiff, end i{s wholly of a ¢ivid fiatux’; 
that fhe matter and amount in dispute in said eui$ oxoo.dl; 
sxolusive of intereot and costs, the sum of Thryee Thousand 

($43,000) Dollars, all of which will more tulir app.ar‘iy 
the oomplaint filed in said suit, which 4s iireby roforrad 
%0 and wade a part hercof; that there is a oontroyorly in 

sald puit which is wholly between citizens 9! Qtttcronfi States; 

4hat ths defendant, JOHNE MANVILLE OOKPORATION, a corporntion, 

19 a foreign corporation, and was, at the tims of the comuence- 

ment of said suit, and et1ll is a corporation duly formed, 

o 
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oreated, and organized uncer and by virtus of the laws of 3he 

Etate of New York, and wan then snd st111 18 & ottizen of the 
State of Wew York; that TCHY YAKOBICH, plaintiff, was, at the 

time of the comuecncesent of this euit, and 5&111 is, a citizen 

and resident of the "tete of Illimots. . = . . ' 
u' " 

2. That ut the time withim vnuh 1& sid defendant - 
s Tequired by the laws of the State of :ilmta and the ruu _ 
and practios of this Court to mnswer 0T plcnd tn u;&d suld haa 
uo§ yet expired, -'““' 

. RS} 

3. That the defendant makes and fti;éharevlth s dbond 
42 the sum of FIVE HUNDRED (#500) DOLLARS u&;h good and suffi- 
cient surety for its entering in the Diot“tot Qourt of the 

United Btates for the Noxrtbhern Distriect of ::};noio, Zastemn 

Division, within thirty daye from the date ;f'filtng of this 
petition, a certifiad copy of the recor& ia }hin sui¢ and for 
paying all costs that may be awnrded by c;id‘htltriat Court 
12 4% shall hold tiiat this suit was r:ongtp%}g 8F Smproperly 

Temoved thereto. 

WHEREFURE, defendans, JOHNS MANVILLE OORPORATION, 

& corporation, prays that tbis Court prooeced mo further borein 

exoept to make an order of removal as requl:ié by lav and %0 
agceps the bond presented herewith and direol a $ransoript of 

the record herein to be made for said Diagrief Ooury of the 

Unitesd Btates for the Northern Dietrict of Illinols, Zustern 

% 
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Division, a3 provided by law. 

JURHG EANVILLE OORPORATION, 
a corporation. 

LS
 

IS 

/ 
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s brought. 

—it A e 
e~ 

ETATE OF ILLINOIS .i 
88, 

COUETY OF 0 0 0 K 

JOHN J. FLY3K, beiny first duly swoyn, 6n oath 

depoces and sayv that he is a wember of the firm of Heth, 

Lister 4 Oollins, «nd 1is one of the attorneys 6: fe007d of 
and for the desfendant, JOHND MAHVILLE CORPORATION, s corpora~ 

tion, 4in the avove entiiled causs, the patttiqfia:i named in - 
tha foregoing petition; that he has read the ;éll and 
believes ths same to be true; and a!taant;tgxt§§! says that 
said petitioner is absent froz and is a nonpf;ptdlnt of the 
Oounty of Cook, Utatc of I1linois, im which said suit ia 
brought, and that there are no officers of defondant within 
the State of Illinois to make thio verification, and that 

affiany mekes this affiduvit for the reason {hat the defon- 

‘dant and 1 te officers are absent frou and Ron-residents 

of the Qounty of Cook, ([tute of 11linois, in which said suit 

(;, Ui 
Bubsoribed and swcrn to befors me 

/ A this /3 " aay of Ll vy, 1934, 
7 . 

'252/224, Pl s '6&4201MZ7/ 
ary Public. 

K4 

4, 
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BTATE OF ILLINuL:. 

OOUNTY OF C U C K 
Viie 

ii sl BUPERIORSCURT OF COLK Couuty 

TONY XAXOBIOB 

vs. lo. 34u 2843 
JOENS UANVILLE OGREG.ATIUN, e 
& corporation. 

\" ) -.,.’l“( .'1‘-~' 
QXD At I 

KNCH ALL ¥all 2Y THENE TRIIFNTH, The we, JOHES MANVILLE 
CORPORATION, a corporntica, av principal, und Royel Indemnity * 

Company, a Corporntion of the State of Hew York as surety, are 

held and firmly bound unto TOxY YALLBICH, plaiatitt,'tn the pemal 
suz of FIVE MUMIMUL (2F35,07) LLifin., lewful nfiney of the Unitad 
Etates, 10 be pald to sald pladnsify, hia czopu‘gé:, odministra- 
$ors, or assigns, for =nich payment well and tzu;y‘to.be nade, we 
bind curselves, our successorn and usvigaw, 391§t11 and seversally, 
£4r3ly by thoco presenta, L 

BEALaD withh cur wealse un: uuted the _9ih day of 

April , A Do 1934, SRR 

MHERELG, the axic JOHEI #/HVILLE OOR?QRATIOH, a Corpora~w 

$ion, has applied by setiticn te $he Luperior Court of Qook 

1. 
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County, I1llin:i;, ".r t.. ‘eusvyd of 2 oorsain gauso thorein 

pondiny, wherulu Jo8{ V.L5IUH 

MARVILLE QU OiAlION, o vorosition, is deferdant, %0 ths Distrig: 

ic pluintiff, end the sa21d JOHMS 

Oours of the nited tutes for the XNorthern bzutriot of Illinois, 
Kastern Divioslon, for furtler nroccedings on grounds iu said 

peiition wet forih, ond thid 211 further prooaodinga in uua 

agtion in said Bunarior Court of Cook Oquaty bo na.ytd. : 

MO¥, TULNFUSE, 17 the aid JOMNS MANVILL CCRPORATION, 
a8 oorporation, chrll enter in czid Sluteiot cou:t‘ ©f the Unised 
Btvates for tho Northorn Tietrict of Ininoxa, Eastern Civision, 

vithin thirty daye frox the duss of £iling u{c petition, s 
eertifisd copy of the rscord in muild suit, na? sball well and 

truly pay or cause %o bu patld, all costas 4tat may be awurded 

therein by saild Diutrict Jourt of Lnited S¥ates, if eaid 
Court shall hold thut ouil cuit was vrougfully oz impruperly 

removed thereto, tlicn thie oLllj:ticn wlall be void, othurwiss 

{¢ eball remain in rull foyos ool 

(Seal) ¥ 

-t virsuo,. 

t . 

JOHES LANVILLE cor&onmmn S 
s corporution - . 

- 

Vandiver Brown 

Roval Indemnity Company 

By 

-] 

John F. Daley, 
Attorney~in-fact. (SEAL) 

CRMC-Motley1000-Subj-005087 

Yakobich v. Johns-Manville, Pleadings and Removal Papers (1934)
ACL Doc 13207 · Page 43 of 48

Published by AsbestosClaims.Law

asbestosclaims.law/library/13207/43

https://asbestosclaims.law/library/13207/43


. 

STATE OF VYew York 
@t 

CCUBTY OF New Ynrk._ — 

Before me, Prulita andrews s a_fiotury i 
Public 4n snd for whe county una otute srorcsgxa.ip.rgonally - 

appearsd _ _VUsndiver Rrorm %0 z¢ knowa i(é‘.h..‘fiu Aasistant 
~sSSTetary of JUHND NANVILLL JCRPORATION, & ooxporation, 

and then anmd there ncknowledgec $1:t 13 axeouled §he foregoing 

fnstruzent as his free and volunt:ry act s8 sush offioer of 

said corporatiom, nnd a2z die free und voluatgqi uot of onid 
L 

ocorporesion. 

GIVEN unior :y hund und noiarial seal ¢$his _9th _ day 

Prulita Andrews 

Notary rublic. 
(Seal) 

tew York County Olerkts No. 1U43 
Now York County Registerfs No. 34181 

Commission Expirese ¥arch 30, 1935 
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STATE OF ILLINCIS 

COUNTY OF C O O X 

On this 9th day of April 1934, befo;g‘mo»personally. 

appeared John F. Ualey, with whom I am perao#gi}y ;cquéinted, 
who, being by me duly sworn, seid: that he regiges in the Btate 
of Illinois, County of Cook; that he is &ttorfiéy-in-f&ct of the 
ROYAL INDEXRITY CCUPANY, the corporation dascribed in and which 

executed the foregoing instrument; that he knoru the corporate 

seal of the Company; thut the ceal affixed to said instrument is 

such corporate seal that it was =0 pffixed by order of the Boerd 

of Directors of said Comoany; and <het he signed hip nams thereto 

as Attorney-in-fact by like nsuthority; and thet the liabilities 

of the said Company do not exceed its nesets, as ascertained in 

the manner provided in Chapter 33 of the Laws of 1909, ccn- 

stituting Chapfer 2¢ of the Concolidated Laws of the State of 
New York, and known as rthe Insurance Law. \ o 

John A. neiny _' NN 
(Notary Seal) : cam'ixp. 6/6/36 
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: o thls cause goming on rox heuxinc flpOl thn pOtttloa 

and bond of the defendant heroin for an o:dux ttuor-rring 

$his cause te the United Statea Distriog Oouxt tor the Yorthern 

Distriot of Illinois, Eanteru Division, and 11 appcartng 10 the 

Oourt thas the dsfsndant bas filed its po;lt!oq,log sush re- 

moval in dus form of law, and that the d.f.ndnni.hal tllod its 
bond, duly conditioned, with good and uufriolcnt suresties as 

. provided by law, and that defendant has given plainttrt due 

. ' 834 legal notice thereof; and 1t appeuring 30 $he Cours that 
"I %his is & proper cause for removal to said Distziot Oourt; 

IT 18, THERKFORE, ORDLRZD, ADJUDGKD and DIOREED that 

said petition and bond are harsdby accepted and that Yhis cause 

be and 4% {s bereby removed to the United Btates Distrios 

couxg.tcr the Nortlern District of Illinois, Eastern Divisionm, 
and th; clexk is hereby dirocted to make up thpt:poord in said 
¢suse for transmission to said Court forthwithrtx 

. | wvrsn Loy e YL W 
/fJudgq. 

N A s Aot A ORI WS Py R 
ST 

* - [ .:’ .‘"": 

STAVE OF ILLIGUIL 

. .COUNTY OF CC C K 

o e IN vHE BUPLZRIOR COURT OF 000X COUNTY 

...7,.;..,,.' “ . e T . 

bl B SC1tain quwn. Coey e R PR . 

side 3 n!O!X x&xonxoa - . 'M,ff? s 
. ’ L Ay 

S ...».m Y S T% -mws : 
" + .. JOHES MANVILLE CORPORATION, - e ugz.fim, n::; & 
Ao oozporguou. T -m..' "{M R ‘ _ 
“ . . o . e » "i. powpy . 
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