
F'LED 
Us, DISTRICT ¢ OURT TERN DiSTRICT Of TEXAS 

IN THE UNITED STATES DISTRICT COURT 
EAS 

FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMONT DIVISION 

SAMUEL R. POTTER 

VS. CIVIL ACTION NO. 6329 
—— 

FIBREBOARD PAPER PRODUCTS 
CORPORATION, ET AL 

CLARENCE BOREL 

VS. CIVIL ACTION NO. 6449 

FIBREBOARD PAPER PRODUCTS 
CORPORATION, ET AL | 

J. J. CRAWFORD 

VS. CIVIL ACTION NO. 6492 

FIBREBOARD PAPER PRCDUCTS 
CORPORATION, ET AL 

REPLIES TO THE MOTION FOR PARTIAL SUMMARY JUDGMENT 

TO THE HONORABLE JUDGE OF SAID COURT: 

COME NOW, each and all of the Defendants and file this, 

their reply to Plaintiffs' Motion for Partial Summary Judgment in 

each of the above cases, and as grounds theréfor would show the 
Court: 

1. 

The Defendants, and each of them, deny that their re- 

spective product or products were of an inherently dangerous nature, 

but to the contrary, state that they were r=asonadly safe for the 

purpose for wnich they were manufactured and dictributed. Defen- 

dants, and each of them, contend that until 1964 .~ early 1965, 

there was no reas-nable knowledge that the exposure to dust contain- 

ing some asbestos in the construction industry would produce or cause 

any occupatio- disease known as asbestosis. This was baseq upon 

the fact that .. average dust count in the construction industry h 

was within the 1imits of five million particles of asbestos dust to 
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one cubic foot of air, which was the reagonab]y safe limit estab- 
lTished by the American Society of Governmental Industrial Hysienists. 

2. 

Defendants further state that they did not have, and do 

not have, such relationship and control over the construction workers, 

their employers and their working conditions or the method of appli- 

cation of the product as would create any duty on the Defendants, or 

each of them to provide a reasonably safe place for the construction 

workers to work, but to the contrary, this was the duty of the em- 

ployer or insulation contractor, and this will be raised by testimony 

upon the trial of this case, and has been raised by answers to Inter- 

rogatories and Depositions now on file, to which reference is here 

made. 

3. 

Each of the Plaintiffs had full and complete knowledge 

that they were working with products containing asbestos and that 

the products created dust when they were cut and applied during 

the course of construction, and each of the Plaintiffs knew and 

realized that the dust created from the products containing asbestos 

created a problem insofar as the breathing and ingestion of the dust 

into their system and they knew that it could and would cause some 

harm and it was not healthy to subject themselves to excessive 

amounts of dust. The Plaintiffs, and each of them, admit that they. 
knew that respirators and masks were furnished for their use, but 

they each failed and refused to use and utilize these safety devices 

which they knew were provided for the purpose of reducing the hazard 

of inhaling excessive amounts of dust containing asbestos. 

4. 

In reply to the Plaintiffs' a]]égétions tnat no conducted 
studies or inspections were made by any of the Defendants herein 

in the area where insulation workers were applying the products 

manufactured, these Defendants would show that they had no knowledge 

of all of the many job locations where their products might be used, 

rad no access to the areas where such products were being used, 
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and had no right to prescribe or govern the working conditions 

under which the workers were performing their work for their own 

employer or independent contractor. Defendants would further show 

that, generally; they had no knowledge of the specific times and 

places when such products were being used, and, additionally, it is 

shown in the depositions of the Plaintiffs that these products were 

usually used on the premises of third persons in nowise connected 

with these Defendants. 

5. 

The Asbestos WOfkers Union, of which each of the Plaintiffs 
or decedent were members, the employer-insulation contractors of each 

of the Plaintiffs, and the Plaintiffs themselves, are each charged 

with judicial knowledge of the Taws of the state to the effect that 

the disease of asbestosis was an occupational disease, and this is a 

specific occupational disease in Texas under the Workmen's Comnensation 

Act; likewise, the depositions on file show that the trade journals, 

union publications, and employers and the men themselves, knew of the 

disease of asbestosis and possible dangers of exposure and inhalation 

of dust containing asbestos. The deposition of Joseph Shrode reflects 

that the unions, of which each of the respective Plaintiffs or dece- 

dent were members, had knowledge of the problem of exposure to dust 

Containing asbestos and they negotiated with their contractors' 
association for the reduction of dust exposure and other safety mea- 

sures. 

6. 

Early knowledge regarding any potential danger franex- 

posure ta asbestos dust was based on exposure in ranufacturing plants 
and textile factories using asbestos cloth and pure asbestos and these 

studies did not in anywise pertain to constfuction workers ergaged 
in the construction trade wnere the worker was using products con- 
taining 10% to 12% asbestos and exposure was minimal and within the 

dust limits recommended by the American Association of Governmental 

Hygienists. 
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7. 

Plaintiffs cite the Federal Statute governing the Tabeling 

of hazardous substances (Title 15, Section 1261, United States Code 

Annotated). It is obvious that this statute has no application to 

the cases at hand, since by its terms, it is limited to substances 

packaged in containers "intended or packaged in a form suitable for 

use in the household or by children." (Section 1261 (p.)). In 

passing, it might also be mentioned that this statute, although clearly 

not applicable here, was not enacted until Tong after the dates 

upon which Plaintiffs rely. 

8. 

It is undisputed that the products manufactured by the 

Defendants containing asbestos are not inherently dangerous and 

that the products are fit for the purpose for which they are manu- 

factured. Any hazard created from the use of products containing 

asbestos is created in the method of application and the improper 

cutting, scribing and mixing of the product under conditions and 

work practices which are in the control of the employer and the 

insulation worker; thus, if exposures to an excessive amount of 

dust are created, they are created as the result of the working 

conditions and the environment and the method used by the workmen 

under the control of their employers, the failure of the workmen 

to use masks, etc., which are not the responsibility of the manu- 

facture and over which conditions the manufacturers have no con- 

trol or right of control. 

WHEREFQORE, PREMISES CONSIDERED, these Defendants suggest 

that the Plaintiffs' Motion is not well taken and should be over- 

ruled. 

Respectfully submitted, 

WELLER, WHEELUS, GREEN & BROCATO 
Post O0ffice Box 350 
Beaumont, Texas 77704 
Attorney for Defendant, 
Fibreboard Corporation 

~ X 

8y< ol e e 
© George A. Heller 
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GORDON R. PATE 
1119 Beaumont Savings Building 
Beaumont, Texas 77701 
Attorney for Defendant, 
Johns fij;)fl]1e Products Corporation 

BY . /ZK/W\L fl<’ ,)" 'Z/ 
Gordon R. Pate 

ROYSTON, RAYZCR & COOK 
877 San Jdacinto Building 
Houston, Texas 77002 
Attorney for Defendant, 
Eagle-Picher Industries, Inc. 

Ben L. Reyno]ds‘éyf 

KEITH, MEHAFFY & WEBER 
San Jacinto Building 
Beaumont, Texas 77701 
Attorney for Defendant, 
Standard Asbestos Manufacturing 
and Insulating Company 

fl \ 8y D g a2 /-~//~7 LL 
c/yhmes W. Mehaffy, Sr 

k5ZINSON, ELKINS, SEARLS & CONNALLY 
First City National Bank Building 
Houston, Texas 77002 
Attorney for Defendant, 
UNARCO Industr1es, Inc. 

By__ J&fi&é’c@ p (&’—6@// 
‘Gerald P. Coley 

DALE DOWELL 
Beaumont Savings Building 
Beaumont, Texas 77701 
Attorney for Defendant, 
Owens Corn1ng F1berq1as Corporat1on 

Dale DoweT] 

STRONG, PIPKIN, STRONG & NELSCHN 
San Jacinto Building 
Beaumont, Texas 
Attorney for Defendant, 
Combustion Engineering, Inc. 

By //a/éfiw@ff S. y%&o 
Charles S. Pipkin 

ROBERT E. BARNES 
Post Office Box 5098 
Beaumont, Texas 77706 
Attorney for Defendant, 
Ruberoid Company 

7 ra i \/fifzfé)régiA§322/>o¢£&¢>- 
Robert E. Barnes 
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FULBRIGHT, CROOKER, FREEMAN, BATES & 
JAWORSKI 

Bank of the Southwest Building 
Houston, Texas 77002 
Attorney for Defendants 
Armstrong Cork Company and 
Pnilip Carey Manufacturing Company 

By L7 27 Farecr K C) 
W. N. Arnoid, Jr. /4 

WELLS, DUNCAN & BEARD 
Beaumont Savings Building 
Beaumont, Texas 
Attorney for Defendant, 
Pittsburgh Corning Corporation 

By _ V[ o4 [ D"‘“”‘z’”a—w 
George E. Dunican 

. I certify that a copy of the foregoing neplies to the 
Motion for Partial Summary Judgment was mailed to Mr. Ward Stephenson, STEPHENSON & THOMPSON, Stephenson Building, Orange, Texas, attorney for Plaintiffs, on the ,gzi{ day of (z&),figeygflqqfkg/k,a]970. 

o D 
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CIVIL ACTION NO. 6329 ! 

'SAMUEL R. POTTER | 
vs. | 
FIBREBOARD PAPER PRODUCTS 
CORPORATION, ET AL 

REPLY TO MOTION FOR PARTIAL = 
SUMMARY JUDGMENT * 

IN THE UNITED STATES DISTRICT 

COURT FOR THE EASTERN DISTRICT 

OF TEXAS - BEAUMONT, DIVISION 

The Potter v. Fibreboard Case File (1969-1972), Reply to plaintiffs' motion for partial summary judgment
ACL Doc 10446 · Page 7 of 7

Published by AsbestosClaims.Law

asbestosclaims.law/library/10446/7

https://asbestosclaims.law/library/10446/7

