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, MO, 13,916
" CLAUDE J., TOMPLATT S { I THE Dlsmﬁxc'r COURT. OF
* Vs, _ - § o - e
',l “THE TRAVELERS INSURANCE COMNPANY 4 ORANGE GQUNTY; TEXAS .
f T . DEFENDANT'S FIRST AMENPED ORIGINAL ANSWER
DR - o B AND CROSS~ACTIOH

TO TiE HONORABLE JUDGE OF SAID COURT:
NOW GOMES The Travelers Innurance Company, defendant In

; -;,f' 7_ ) ; ‘57' Jf; the above entitled and numbercd cause, and makes and-Tiles thip itso

9;”“~;' . ) and for such answor gays:

g 1'1f s '_ Lo ‘ Dafendant speelally excepts to the allegation contulned
[ in Parggraph 1 and to plaintiff'e potition as a whele for the reasen

o 1f“ ' . that plointiff alleges no specific dato aa)to\wnen the injury occurred

I”,&“ o S i, or the occupational digesse manifested itaelf, for the following

rengons: ) _
{o) Becpuse under tho prnvinionu of the Workmen's Compenuatioﬁf
Law, i% 12 necessary for ¢he plaintifl to comply wWith cerbaln atatutorii'

requirements Within a glven perded followlng the dato of hn injury

EAfC!e petition is insufficlent to percdt this defendint to properly
prhpare 1tn defenge or to knaow what proof'Ait will be expected to meet
upon & trial of this case. ‘
or which special exception dofendant prayn Judgment of the Court.

2.

Defendant speclolly cxeepts to the hllegntions contoined

in Paragraph Ho. 3 whereln it ie alleged:

"peprsonal injury and occupational dinepne, asbeptosis and
silicasin;” ’

for the followlng roasons:

(a) Bccﬁuse plaingiff in ottempting to nllege hoth o pergonal

injury and an occupational diseats, ad same are governed by different

P L R iR TS RN VLTI B

by o - . i - . .
- - - - LA n %, J— &

or the date that an occupational disease manifented {igelf, and plain- '

Firot Amended Origlnal Answer herain to the petitlon of the plaintiff, v

i
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Workmen's Compenpation Low pertaining to a personal injury or under -k'

=
2

provisions of the Workmen's Compensriton Law;

{b) Because plaintiff chould be required to elect whether

he is going to attempt to recover under the provislons of the i

the provisions of the Worlmen's Compensation Law pertaining to an 0
occupuﬁionnl dineape, for thoremson that different provinionu‘with- '
peference to recovery of woekly benefite pnd medlenl nwnensen‘goyern
the two types of recovery.
Of which special exceptilon defendant prayc Judgman- Jourt.
3. .

Defendant speelally excepts to the allegetlonn containedj:f

in Pavﬂgrapﬁ 3 of plaintiff'a petition whersin it i5 alleged: ¥
orolonged o7 accelefatcd a prior condition."” .

for the fdlowing reasonss

{2} Plaintiff refers to a prior condition withoui -

forth npecifi ully what prior condltlon existed,
(b} - Because 0letntiff ghould be required to plead what )
prlor cand&tienn e wos suffering from in order thot this derendunt'f

may. proper y prepare its defenze and knnw what fgets or proofl i‘

will be expautud o meeb upon n triel of "Jvhis case. i

u.
Defcndnnt speainlly excepts to the allegations conbaincd“

in Paragreph 6 of plaintiff'n petition whersin pluintirf attempta V' ' i

to gue for medioal expenses which have been pnd will be jeasoqpblqr‘ !

necegsary, because the Bome1in insufficient in law, in that tﬁére i

ip no provision in the Workmen's Compensatlon Act for recovery of i

future medical expunses, 1t being gpuaifically provaded that no | . _,!P;

rcéovary can be hud for sny medical cxpenses not actunlly furnished %

to and received by the cmployee, and, therefore, spid nllegations

insofor as they pertain to future medlcal cxpenses ore imprabcr;

of which special exccption defendant prays Judgment of the Court.

-2a

v
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further for the resgon that plaintiff is seeldng to recover for an ‘ =

Court:,
ywhole fmr the reagon that he 4o attempbing to recover far an oc- i "

.funanu uurlng the ten (10) yeurn immedistely precading the date of
f71ncapncgty, the cnployec hes been expoced to the 1nhu1aulon of

‘nil*ca ‘ust or asbeston dust over a perled of nut less than {ive

Defendans exeepts to Paragraph 6 of plaintiff's petition: !
wherein plaintiff attempts to sue for medical expenses which have- i
been indurred, becausc‘aame 18 insufficim ¢ in law and does not
astate specifically what medical aid,‘hbspital neryvices, chiropr?ccic
gervices, and medicines provided for by the Texao WDrwnenlﬁ Compensa-~

tion Law plaintiff has incurred .and whether same has been pald and

occupational discase and the medical pid and medical services unéer
the vrovisions of Section 26 of Article 8306 pertaining to ecccupational
dinsease 1n 11m1téd to a period of 91 days, and plaintirf_does not
ollege the date ﬁhat sald medical expenses and services were 1n~!

curred; of which speeial exception defendant prays Judguent of the

6. ‘
Defendant aopecially exeepts to plaintifr's petibion as 2

1
cupnbﬁonal disease: namely, nilincaia and agbeatosis, and under : SR

the provisions of Section 26, Article 8306, defendant is not liable l'f

(= ) ‘eurﬂ, Lwo (2) yoars of which shall have been in this State,

or tﬂu aaid cmployae hao been cmployed by the sare emplo;er during
the uho‘e of thc =-yenr pcrind imrmodsately preceding his lncapaelty,
and under vhe pleadings wntalned in plaintiffis ordginal pacition, oo .

geme 1o insufficient as B matber of law to afford any basis for the

precovery under the oceupational disceoe provisions of the Workmen!s

Compengation Act, Of which aﬁccial exception defendant prays Judg-

mert of the Court. 3

7. | : !
‘Deféndnnt 1» 2ially denies the nllegations contained in :

parograph Ho. 5 of plaintiff's original petitlon wherein 1t io

alleged that within thirty (30} days plaintiff notifiled his enployer,
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~and in thia connection defendant here pleads and alleges that plain~_'

£ did not give notice within thirty {30) days from. the alleged

date of the scceurrence made the basis of this suit and that his
alleged employe r, Armstrong Contracting & Supply Corporatilon, had . e
no notice or knowledgelthat plaintiff was claiming to have sustalned - .

an injury or cceupational disease within thirty (30) days from the

o date plaintiff alleges that same occurred,
. B.
_ R . : _ Defendant specially denies that Armatrong Contracting &
! ; Ji_ Supply Corporation was the employey of the plaintiff, Claude J.

Tomplalt, within the naaning of the Texgs Workmen's Cempensation
Aet at the time the ccndition, disability, or incapecity, LI any,
made the basis.of this sult grose.
. 9.
Defendant denlep generally, all end singular, the mnteriul

allegatianu in plaintiff's petition contained, and peys bthat same :(

| are not true in whole or in part, and demanding strict proof thureor,‘ : e

_ puta itself upon the country. - o ‘
1o,

Further answering herein, defendant denies that plaintiffl

sustained an accident or inJury_or'incurred an cccupatlonal diseace

in the course of his cﬁployment for Armatrong éonbracting & Supply
Corporation and says that 1L plaintiff had any 1ncapacity‘ov dis-
gbility as claimed or alleged, the same WaB golely caused by disease
or pre-existing conditions, and in thin ccnnection, det'endant would ‘
‘ < phow the Court that the plaintifithad been suffaring from the con=-

dition made the basic of hils breaent claim for a perlod of several:

T years prior $o his employment with Armatrong Conﬁ}acting & Supply

v Corporation. ' | )
| _ . . - ' ‘:
Further angwering herein and in the alternative, iﬁ the L 'ij

event pleintiff had any Ammpacity or disabi;ity which wap not gpolely

caused by disense or pre-existing conditions: or some combination

thereof, then in that . event defendant says that disease, pre-exlsting

hY

. - oA tim e
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.conditions, or sdme cohbihation thereof, were the sole cause of ' {'ﬂf
e ]  a distincet and Bcparate percentagc of any such incapaclty, and that
any incapaeity in any wey conbributed to by an injury cr an oc- ) %

bupational disease, 1r any, while in the employment of Armstrong f::

.j ‘ Gontracting & Supply Ocrporation was only a small percentage, npt : i

to exceed 10%, and wap temporary, after which any remaining disabil-
1ty wes golely cauped dy disease, prc-exiutingcoﬁditions, or oubw ' {“
. | gequent conditions, or somg qombinahion thereof.
7 1z,

Further answering hercin and in the alternative, -defen-

dant says that any dncapaclty plointiff had wes not suffdcient to K
affect hip average weekly wage earning capacity, in that plaintdiff'n e
averagec weekly wage:earning capacity after any occurrence made the
basis of plaintiff'u claim and suit wao cqugl to or greater than \[E

hig avcrage weekly wage abt the time of . gny such occurrence, o ln

the plternative, in the event plaintiff hqd pny incapaclty whlch
o was §uflelent to affect his aversge weekly wage earning capecliy s

to geerease same below his average weekly woges, then in that eval, N fy

f}

nis average wage corning capacity was equzl to or greater than oo "

|

| i

' - defendant says same was ‘only bemporary and partinl, after which f : g
his average weekly wages abithe time of the occurrence, ir any;y

. ‘ _ 13. ¥

Tl f ] Further answering herein and in the alternasive, de'en—

dant sayns that plaintifs has had an average weekly wage earn;ng ’ .

i ' eapacity and has worked for at least four (%) émployers subsequent

: to hig empluyment'with Armstrong Contracting & Supply Comporation ‘ ‘(y
= and will continue to have an avcbage weekly vage earning capacity, - -

and thus has not sustalned and will not sustain any tctal;disﬁbilityl

h. _ | | . i
:‘;‘ b k"_j ‘ 7' C Further anssering herclid and in the alternasive, dsfendant . |-
BT ' says that tho condition for which the plaintlff presently -complaing
i
1

AR . R .exlsted prior to his employment for Armstrong Contracting & Supply

Porporat*on and thﬂv ir plaintiff had not had any incapac1ty 2]

i olaimed or alleged in his petitlon, then same wan an 1nca1acity ) !

’\_.7 e : :

- FIr ~ ey
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o which such prior cordition and its efrectn and the occupational
dlneanu made tlebasls of plaintiff'a suit, AL any,,contributed,:
and had plaingiff not had osld prior condition, he would have
sustained no incapaclty; or in the_altornative, same would only
have been temporary and partlal,
| 15.
Purther anowering herein and in the aslternative, defendant

says that in tho event pirintiff pustained any oceupational digease

in the cource of his employment for Armstrong Contracting & Supply

Corporntion, then in thet event, defendat Boyo‘thnt plaintirf had
puffered from discase, infirmities, pre-existing conditlons, and

other allmants whioh were noncompensable causes under the Tpzas

Worlanen's Componsntion Law, and any incapacity plaintiff is claiming .

gl

or allozing in his oulf, 1€ any, i in any voy conndeted uwith any
oceupatlonal discase, 1s an inoapacity, brought about by sald non-
compensable causes aggravabing taid occupetlonal dircase, or sald

occupotional disease aggravated, prolonged, or acecelerated the .

' incapacity from sold mncomponsaule causes, and in this_connootion

dpfcndant says thaf occupational discase, Af any, as a caupative
factor as related to all othor causes of sny such incapacity only.
causcd .4 minor amount of naid incapeelty, not to exceed 10%, and
further, fhnb sgme was temporary.

' 16.

Further ansvering herein, defendant alleges, in the alter- -

naﬁivo, that in the cvens plaintiff{ sustalned any oceupational

disease in the qurse of his employment for Armatrong ContracLing

. & Supply Corporation, theomne only caused an acutc condition which

could be arrested by & change of employment or medical treatment

whieh would leave plaintiffisulfering from no objective symptama,

and with such’ change of employment or medical treatment, same would

only persist for a period of a few weeks' duration.
' 7.
Defendant would further show-to the Court that subsequent

to the plaintiff's employment with Armstrong Contragbing & Supoly

uf

. e PR VI, - N
P

T
- ' .

T
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Corporation, plaintiff has worked for at least two (2) employers in
vhoae -omployment he hag been injurlously exposed to the hazards of

the diceane made the basis of his prescnt claim, to-wib: Jéhns-Mansville
Company end the Aﬁer Company, and under the provisipnﬂ of the Vorlmen's
Componsation Law, she last employor for whom the plaintiff works and

18 injuriously cipoped to the hazards of oaid digease'is hio émploy—

er, or in the alternative, defendant oays that plainﬁiff'a cmployment
with paid employers contributed a large percent to'hiu precent in-
capacity or dinability, if nny, and dqrcndnnt woﬁld shou tha Courd

that had plailntiff not worked for naid cmployers and injuriously expeued
himself to the hazards of said disoase, that hia incapacity, if any,
{rcuultinz from hiso cmploymcnt with Armotrong Conbracting & Supply

Corporaticn would net have exceeded 103 and would *ave baen temporacy

in nature,
ie,

Purther answaring hcrcinﬁand in the ulbgrnntivq,.ﬁcfcﬁdant

would phow the Court that under the provislens of Suqtidﬁ‘éﬁ, Articlc

. B306, that this defendant 1o not liable- for the plaiﬁtif{ﬁn incapaeity,

if any, sustoined whilé voricing in the mployment of Abﬁptrong Controct-

ing & Supply Corporation for the roason that plainti:é!b-incnpucity,

1f any, did net result within ong (1) year from the dnép of hig cmploy-

zent with satid company for the reason thab the plaintiff han contlnﬁed

to work in sptd cmployment up to and ineluding 1962 end a porticn of 16563,
{HEREFORE, premises considered, dercnduht prays that plaintilfl

take nothing hercin and thet defendant go hence without day with its £o8tE,

CHARLES S. PIPKIN
Kotorneys Eor Dé%en%ant,

The Travelers Insurance Company
P.0, Dox 1632; 319 MeFaddin Bldg.
Begumont, Texan .

THE STATE QF TEAAS ;

= COUNTY OF JEFFERSON

BEFORE ME, the undersigned authority, on this day pernonally ap-
pearcd Gorden R, Pate, who heing by me first duly sworn ugen his oath.
deposed and seld that he is one of the attorneys of record for The
Travelers Insurance Company; that he has read the allegations conbtained
1n baragnaph B of plaintiffis petitlon, and he says that the defendont's
denlal of sald pllegablons contalned in Paragraph 7 of Defcndant'n First

- hmenided Original Angwer iz true and corrg t. )

we this _/F _ day of Harch, 1963,

. ] "
Kotary Publiic in and for
Jefferson Counby, Texas..

SUBSCRI™ED AND SWORN T0 befo

R - e e e e

L

|
i
|
1
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. of the present suib ouboequent to his employment wish Armstrong

" eaployed by Johng-Honuville Company for which the cross-defendant

. the condition of which plaintiff complains in his auib sbculd be

" eoiitribution or indernity from cross-defendants Texas Employers S

CROSS..ACTION OF TIE TRAVELERS INSURANCE COMPANY N
AGATHST TEXAS EMPLOYERS INSURANCE ASSOGIATION R S
AND _QUEEN INSURANCE COMPANY OF AERICA

NOW CONES Tho Travelers Insurance Company; one ﬁf the
dofendants in the above entltled and numberecd cause, and fileg
thio itp Crogs-~Action againat Tenan Employéra Insurance Assoclabion
and Queen Inourence Compony of America, and as grounds for auch
cross-achtion would show thé Court the following:
. ) L

That the plninﬁiff, Claude J, Tomplait, has been in-
Juzlously exposed to the hazarda of the discase made the basis

Poitrncting & Supply Corporation, for whom the delendant, The

T}avclcru Inourcnee Gompany, in bha_insurance carriér; that whi;c:-

Texa Employers Insuranee Agosociation iz tho 1nﬁu£5nce carricr,

the plaintirf vas injurliously cxposed to the hazards of the diseane
@adc the basis of the present pult; that tho erployment with ‘}"
Johnn-ﬂannviilé Conpany wea aubnequenﬁ to the plaintirrts_amplowl‘

ment with erstrong Contracting & Supply COrporation, that: thc L

plaintlifrl, hhilﬂ cmployed by tie Aber Company whosc ingurarnce. i
NE -
carrier was orosn—de"erdan: Queen Insurance Cowpany uf Arevicﬁ,

wan injuriouglJ oxpoutd to the hazards of Lhc diseasc dee the

basis of the prosent sult; that the employmunt wi.h the Aberp Gom-. ﬂ. kT
; " 7
pany wen subgequent to the plaintiff*a employment with Armstrong f

Contracting & Supply Corporaticn; that the liability, if any, for

apportloned bebtween the suzcesoivo carriers based on tba‘amount of
incgpoeity or disability, if any, that his-hmployﬁent with cach
émployer contrlbutéd to his pfascnt conaition, or in thé alternative,

the defendant, The PTravelers Insurance comﬁany, is entitled to

Insﬁrance Aapociabtiy,y and Queen Insurance Company of America for

T s h st e e i T e ' "
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the amount of compensation the pleiﬁbirf ie‘entitled to, if;any,

as a result of being injurlously exposed to the hazards or they's

Johns-Mansville Company and Lhe Aber Conpany.,

WHERLFORE, premises considered defendant The Travelera

bility for horkmen‘s compensation due the plaintiff ir any, be l

uh&t the uefendant, The Travelers Insurance CONpany, have Judg-
ment over agalnst Texas Employers Insurance Association and Queen' s
Insurance Company of Amewica for fullk 1ndemn1ty,‘or'ln the alter—
native, for contributlon for the mcunt of workmen'“ COmpenaation
benefits, 1T any thaplaintirf 18 found to: be ent*tled to, as a-

result of his employment Wis h Johns—Mansville Gompany and Lhe:_l3
Aber Company and the incupaciby, ir any, eusnalned ae a result ofi'f?”

being injuriously exposed to the hazards of uhe disease while in

reﬁef to which the defendant, The Travelers Insurance Company,

cnméife sopmpRN .
‘ Attorneys. - for Defendant and Cross—' ’

Plaintif?, The Travelers Ineurance Col

'may show 1teel.f.‘ ‘entitied %o,

A copy of the foregoing Defendant’s First Amended Original
. Answer and Cross-Actilon was this
‘delivered to Mr. Cleve Bachman, .Firs
Texps, atbtorney for cross-defendant; Queen Insurance. Company of
Americar delivered to Mp, Dave Marecus, .Goodhue.Bldg., Beaumont,
Texas, attorney for crosg-defendant, Texas Employers Insurance
day of March, 1953; and delivered to
Mr, Viaré Stephenson, Stephenson Bldg., Orange, Texas, attorney for.
éﬁ day of Mar'eh 963 . :

Agaociation this

plaintiif this
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Hdlsease made the’ baeis of- his suit, while in the employment of

_Inuurance Company, prays that upon a final hearlng that the lia—

' apporticned among ‘each of eaid carriers, ‘or 1n the alternative,

" the employment ef sald employersj‘and rorvsueh ‘other and rurther-”

F.0. Box 1632, 319 McFaddin ‘Bldg,

Beaumont, Texas

“day of ‘March, 1667,
ederal .Savings Bld@., Beaumont,

-

L.
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