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'NO, 13,916 

CLAUE 7, mLaTr | TN HE DISIRICT COURE OF' 
Vs, . i o : 

STHE TRAVELERS INSURANCE COMPANY } ORANGE GQUNTY; TEXAS . 
DEFENDANT'S FIRST AMENDED ORIGINAL ANSWER 

AND CROSS-ACTIOH 

T0 TiE HONORABLE JUDGE OF SAID COURT: 

NOW GOMES The Travelers Innurance Company, defendant In 

the above entitled and numbercd cause, and makes and-Tiles thip ito 

Firot Amended Origlnal Answer herain to the pesitlon of the plaintiff, v 

ond for such answer gayst 

1, 

pefondont speclally excepta to the allegation contulned 

in Parspraph 1 and to plainsiff's paeibion as @ whole for the reasen 

thot ploinbiff alleges no specific data au to when the injury cceurrod 

Cor the weccupptionnl disease manifcuted itsalr, for Lhe follouing 

rengons: ) 

{o0) EBecpune under tho prnviuionu of tho Workmen' s Campfinuauio 
Luw, L6 1n necessary for mha plaintiff to comply wWith cevrbalin ntatu.ary 
prequirements within a glven perded Followlng the dato of an ingury 

or the date that an nocupatinnal discapse wanifented iupell, and plninw 
EArtn petltion is insulficlent to purmit this defenddnt o properly 

prhfinré 1t defense or bto know what proor'gt will be expected to neet 

upon @ trial of this casa. ‘ 
Or which gpecinl excepbion dofendant prayoe Judgmanc pf the Court, 

. 2. ' 

Dofendant speciolly excepts to the allegetions contained 
in Parpgraph Hd. 3 uhurcin it ie allefed: 

"pergonal injury and oceupational dinense, asbestosls and 
silicasin;” 

for the following roasons: 

{a) Boeause plaintiff in attempting to allege both o pergonal 

injury and an occupational diseacs,; md same are goverand by different 

" 
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provisions of the Workmen's Compensriton Law; 

{b) Because plaintiff chould be required to elect whether 

he is going to attempt to recover under the provislons of the 

Workmen's Compenpation Low pertaining to a personal Injury or under 

the provisions of the Worlmen's Compensation Lew perteining to an 

occupufiionnl diseape, for thorcason that different provinionu‘with 
peference to rocovery of woekly benefite ond medlenl nwnensen‘goyern 
the two types of recovery. 

0Of whieh special exceptilon defendant prayo Judgman- Jourt. 

3. 

Defondant opeelally excepts to the allegatlono containedf:f 
in Pavngrapfi 3 of plalntirf's petition whoreln 1% i alleped: 

"prolonged o accelcfapcd a prior condition." . 
Cor the fdllowing reasons: j 

(a} Plointicr refcru:to a prior condition withoui .. 
forth spueifi ully whnt prior condltion exiuded, 

{b) Bacaaau platutiff should be required to plenpd what 

prlor cundxtiwnn e nafi suffering from in order thot thin defendunb'f 
may. proper y prepace its defense and Hnow what Cocbs or proof iL 

will be expeotad to meet upon o telal of Whis case. . 

of which 1 

k L, , uf 

Dcfcndnnt speainlly emeepts to the allegntiono contained 

in Pa"ngruph G of pluintifr'n petition wherein plainbiff abtempta & 
Lo sue for medical expenses vwhich have been Lfld will be "eauonnbly 

necesaary, because the pome “dp inoulficlent in law, in thab thara 

48 no provigion in the workmen'u Compensation Act for recovery of 

fubura medical expunses, 1t being gpusifically prov.ded that no 

racovnry can be had for gry medical uxpennes nok petunlly furniohed 

to and received by the ecmployee, and, therefore, pald allegations 

insofar as they pertain to future medieal cxpenaes ore impruber; 
of which speelsl exception defendant prays Judgment of the Court, 

- 

DA e e e 

il craopcion de;endaut prays Judgrtnu of" tha Guuvb. flfi 

[
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occcupational digoase and the medical aid and medical services under 

flwhale fav the reapon that he 1o attempting to recover for an oc- B . 

.funlufiu uuving the ten (lO) yearn Ammediatoely preeoding the auna of 

‘nil*ca* nst or asbvatan duuc over a perlod or not lenn. than {lve 

) ‘ 5. L R . o - ‘ }; 

Defendans exeepts to Paragraph 6 of plaintiff's petition: ! 

wherein plaintiff attempts to sue for medical expenses which have- i 
been indurred, becausc‘aame 18 insufficim ¢ in law and does not 
astate specifically what medical aid,‘hbspital nervices, chiropr?ccic 
gervices, and medicines provided for by the Texao WDrwnenlfi Compensa~ 
tion Law plaintiff has incurred .and whether same has been pald and 

further for the resson that plaintifl' is scelking te recover for an 

the vrovisions of Section 26 of Article 8306 pertaining to oceupational 

dineose 1p 11m1téd to a peried of 91 dayn, and plaintirf_does not 
allege the date fihab sald medical expenses and servicesn were 1u«! 
curred; of which gpeeinl oxeeption defendant prays Judguent of the }:: 
Court, - L 

. 6. 

Defendant apecially cxeepis to plaintiffl'a petibiun 88 a 
3 

‘cupahtonal disease: numuly, niliconis and agbeatosis, and under : . § 
the provisions of Section 26, Article 8306, defendant is not Liabie ::T 

T1ncnpnmty, the employefl h&u baen ‘pxposed to bhu 1nhalatlon af ' } 
: ? 

\eurfl, Lwe {2) years of which shall have bufln 1n this Stake, . ' : 
or tfla naia employua hno been emplaycd by the aawe enployer during 

:the uh010 of the S- ycur pcrimd immodaately preceding his incopaelby, 

and under the plondings wntained in plaintiffto orlplnal pobitian, oo 

atme 1o Ansufficient as g matber of law to afford any basis fov the 

récovary under the oceupational disepoe provisions of the Horknen! s 
Compendation Act, Of which sficcial exception defendant prays Judge 

merd: of the Court. 

‘Deféndnnt 1 2dally denies the nllagdtions contained in ; 
Paragraph Wo. 5 of plaintiff's original petiblon wherein it in 
alleged that‘fiithin thirty (30) days plaintiff notifled his enployer, 
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_years prior to his employment with Armstrong Contracting & Supply 

~and in thia connection defendant here pleads and alleges that plain~ ) 

£ did not give notice within thirty {30) days from. the alleged 

date of the sceurrence made the basis of this suit and that his 

alleged employe r, Armstrong Contracting & Supply Corporatilon, had 

no notice or knowledgelthat plaintiff was claiming to have sustained - 
an injury or cceupational disease within thirty (30) days from the 

date plaintiff alleges that same occurred, ' 
8. 

] Défendunt speelally denies thut Armatrong Ccnfifiactins & 
Supply Corporatlon was the employer of the plaintiff, Claude J. 

Pomplalt, within the naaning of the Texas Worlmen's Cempensation 

Aet at the time the ccndltion, diaability, or 1ncapac1ty, A any, 

made the basis.of thisg sult arose. 
. 9. | 

Defondant denlen gcnerally, all end ningulnv the materlal 

allegatiunu in plaintiffvs petltion conuained, and’ peys thab same 
are oot true in whole or in part, and;demandlng strict proof thereol, 

puts itself upon the country. 4 o 
| | | 10, 

Further answering hereln, dnfefi&anh dafiies that pléinbiffi 
sustained an ascident op injury o incurred an occupafiianal dipenoe 
in the courae of hisp employmen* for Avmnbrong Ccntructing & Supply 

Corporation and soys that 1f plaintiff had any dncapacity or dis- 

pbility as claimed or alleged, the aam& wae solely sauged by diseaue 

or pre-existing eonditions, end in bhin connaction, datendant ‘Wonld 
phow the Court that the pilaintiffihad heen fluffering from the cons- 

dition made the basic of hia breaenb elaim for a perdlod of several: 

Corporatlon. 

' 11, 
Further angwering herein and in the alternative, ih the 

event pledntif{ had any inmpacity or disabi}ity which was not solely 
caused by disense or pre-existing conditions: or some combination 
thereof, then in that . event defendant says that disease, pre-exlsting 

. 

L e et e T s SIS SN B ar_.___,.,_...rc;w 
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.conditions, or sdme cohbihation thereof, were *hc'aole cauéé'of 
a distinct and Bcparate percentagc of any such incapaclty, and that 

any incapaeity in any wey conbributed to by an injury cr an oc- 
bupational disease, 1r any, while in the employment of Armstrong 

Gontracting & Supply Ccrporation was only a small percentage, npt 

to exceed 10%, and wap temporary, after which any remaining disabil- 

1ty wes golely cauped dy disease, prc-exiutingcofiditions, or oubw 
gequent conditions, or soma qombinahion thereof. 

o1z, 

o Further answering herein and in the alternative, -defen- 

dant payg that any tncapaelty plaintiff hod wes not sufficlent to 

affect hip average weekly wage earning capacity, in that plaintiff'n 

average weekly wage:eavning capaelty after any oceurrence made the 

baslis of plainfiiff'n claim and guit woo equal to or greater than 

his avcrage weekly wage at the time of . any such ocgurrence, o ln 

the plternative, in the evend plaintifr had pny incapaclty whilch 

wan SA‘ricient to affcet hls average weelkly wage earning capacliy 

to geerease same below his average weckly wages, then in that evat, 

defondant says some wap only tomporury.nnd parsial, af&nr wh;ch ¢ 

hig averapge wage cerning capncity‘wau equal to or greater thnn.j 
his average weekly wages abithe time of the oscurrence, i anyii 

Furither answesing herein snd 4in the alternative, da’nn~ ‘ 

dant aayn thet plainbiff has hat d an average weekly wage earnd ng 

copanity and hap worked for at least four (%) emnloyevz subeequann 

to hig employment ‘with &rmwbronQVCOnbraating & Supply Corporatdon 
and will continue to have an avebaga weakly vwage earning angacifiy, 
and thue has not sustalned and will not sustain any bntalfidia&bilityl 

LR 

Further ansiering hureih and in the alternatl ve, dflfendflnb[jf 
pays that tho condition for which tho plaintlls prbsently oonplaing 

:oxinted prior to his employment for Armstrong Contraciing & Supply 

Porporat*on and thav Af plainniff had net had any 1ncapaa1ty &8 

claimed or alleged in his petitlon, then same wan an 1nca1acity 
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o which such prior cordition and its efrectn and the occupational 
dlneanu made tlebasls of plaintiff'a suit, AL any,,contributed,: 

and had plaingiff not had csld prior condition, he would hav 

sustained no incapaclty; or in the_alternative, same vould only 

have been temporary end partlal. 

| 15. 
Purther anpwering hercin and in the alternative, defendant 

nays that in tho event pilaintiff pustained any oceupational digsease 

in the cource of his employment for Armstrong Contracting & Supply 

Corporntion, then in thet event, defendab prfi‘thnt plainticfl hgd ‘ 
suffercd from discase, ifirirmitifia, pre-existing conditlons, and ; 
other gllments which were noncompenspble causes under the Texas 
Worlanen!s Compensation Law, and ony incapacity plaintiff is cleiming . 

or allozing in his oult, 1L any, 1 Ain any way econnucted with any 

coeupatlonal discase, 15 an ineapacity, brought about by nald non- 

compensable epuses apgravabing gaid occupatlonal direane, or sald 

occupational dlgeane aggravated, prolonged, o acneldrabed the . 
' incapacity from sald mncomponsavle caugsen, and in this conntetion 

dnfendant sOys thot occupational dinoane, ir any, ag a counablve 

factor &g related to all obhor cpuses of any nuch incoapacity only. 

cauqed a minnr amount of naid incapaclty, nob to exceed 106, and 

turthflrg that some wan temporary. 

' : 16, 
Furbhcr'nnswéring herein, defendant azlleges, in the'nltfiré : 

nativc, that 1in bha cvcnb plailntifl oustalned any aeoupational 

dipeasc 1n ‘the eupse of his employment for Armatrong aonbracLing 

' & Supply Carpornbion, thanmne only caunged an acute condifiion ‘whiteh 

could be avresbed by = changs of employment or medical treatment’ 

which wonld 1eave ‘plaintif e sulfering Lfrom no obJective symptama, 

and with such’ change of employment or medical treatment, ane would 
only persist fqr a period of a few weeks! durat;on. 

' 7. _ 

Defendaht would further show-to the Court that aubsequenfi 
to the plaintifl'o employment with Armstrong Contracting & Sfipply 

uf 
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Corporation, plaintiff has worked for at least two (2) employers in 

vhoae -omployment he hag been injurlously exposed to the hazards of 
the disease made the basis of his presocnt claim, to-wib: Jéhns-Mansville 
Company end the Afier Ccompany, and under the provisipnfl of the Worlmen's 
Compeonsation Law, she last employor for whom the plaintiff works and 
18 injuriously cipoped to the hazards of oaid digease'is hio émploy— 
cr, 6r in the alternative, défendant oays that plainfiiff'a cmployment 
with paid employers contributed a large percent to'hiu precent in- 
capacity or dioabillty, if any, atid dqrcndnnt wofild shou tha Courd 
that had plailntiff not worked for naid cmployers and injuriously expeued 
himself to the hazaeds of sald disopse, that his incapacity, if any, 

{rcuultinz from his cmploymcnfi wlth ArmaSrong Contracting & Supply 

Corporation would not have exceeded 103 and would *ave baen temporacy 

in nature, 
18, 

Further answering herein. and in the uxtgrnntivq,.Gcfcfidnnt‘ 
would phow tho Court that under the previslons of Euqtidfi“éfi, Articio 

. B306G, that this defondant i not liable for the plaifitif{fiu insapacivy, 
if any, suptoined wh&lé woricing in the aployment of Abmpurons Controct- 
ing & Supply Corporation for the roanon that plaintlflfifh;incapucity; 
ir Any, did not repsult within one (1) year from the daép @ hig cmploy- 
mont with said company for the reason that the plaintdfl has conbinfied 
to work in said omplogment up te and including 1962 pnd o portlon of 1963, 

WHEREFORE, premises considered, dcrcndnfifi proys thob plaintlff 
gate nothing herein and thaot defendant go hense without day with 15& aoabn,? 

CHARLES S, PIPKLH 

fltunrnflyé 5av 5é%en%anf} 
The Travelgrn Insuranee Gompang 

: X Bldg. P,0, Box 1632; 319 MeFaddin 
Bogumont, Texas 

THE STATE QF TEXAS g 
- COUNTY OF JEFFERSOM 

BEFORE 4B, the undersigned authority, on this day peraonally ap- 
peawed Gordon R, Pate, who belng by me firgt duly sworn upon his oath 
deposed and sald that he is one of the attorneys of redord fow The 
fpavelers Insurance Company; that he hag vead the allegationa contained 
in Paragraph 5 of plaintifffu petition, and he says that the defendont!s 
denlal of mald sllegations contained in Paragroph 7 of Dercndantto First 

- Mmended Original Andwer is true and corqgnt. 2 

SUBSCRITMED AND SWORN TO befoza’me this /3 _ day of Havch, 1963. 

“Rotary Fubliic in and for 
Jefferson County, Texas.. 

e
 

i
 

a
p

r
—

—
 

<
 

The Tomplait v. Combustion Engineering Case File (1962-1969), Answer and cross-action
ACL Doc 10875 · Page 8 of 10

Published by AsbestosClaims.Law

asbestosclaims.law/library/10875/8

https://asbestosclaims.law/library/10875/8


o
 
e

 
P

r
r
—

—
—

—
 

.
 

L
 

: of the presant sult oubpoequent to hio cwployment with Armatrong 

fi.‘mpluycd by Johno-Manuville Company for which the cross-der endant 

‘mexas Employers Insurance Agsoclation is tho inaubance earpier, 

. the eondition of which plnintlff complaing in hia suib sbaula b 

CROSS.ACTION OF TIE TRAVELERS INSURANCE COMPANY N 
AGATHST TEXAS EMPLOYERS INSURANCE ASSOGIATION I O 
AND QUEEN INSURANCE COMPANY OF AMERICA ' 

NOW CONES Tho Travelers Insurance Company; one fif the 
dofendants in the above entltled and numbered cause, and fileg 

thio itp Crogs-~Actilon againat Tenan Employéra Insurance Assoclabion 

and Queen Inourance Compony of America, and es grounds for auch 

crogs-achkion would show thé Court the following: 
. ) L 

That the plninfiiff, Claude J, Tomplait, has been in- 
Juzlously expoged to the hazards of the discase made the bazis 

fiofitrncting & Supply Corporation, for whom the delendant, Thc 

Truiclcru Insurpnee Gompany, is the lnsurance cavrier, that uhilm 

the plaintiff wao dnjuriously cxposed to the hazards of the diseane 
made the bauiu of the prosent puld; that thoe erployment with : 

Johnn—Vannvilla Conpany wun uuhnaqucnt to the plaintiffic finplo”-‘ 

ment with nrmatrong Contracting & Supply cOrporabicn~ that “the a*~§ 
plaintifr, hhilfl cmploycfi by ik Aber Company whonc inmurarce ?‘ 

o[ . 
carrier was nnann-da :ruan: Queen Inpurance Cowpany ol Avarica, 

vty injurlaualJ oxpouud to the hozards of Lha diaeasa mude the 
buflia‘af the prqaenb sult; that the employmunt w1,h the Abnr CQm-j 
pany wes subsequent to the plaintifif'a emplaymant with Avmstrong ,_ 

Conbracbing & Bupply Corporation; thot the 1iabiliby, if any, fnv 

upporziancd between the suzcannivo carricvn bazned on bhfl‘anount a£ 

Incopoelty or disability, if any, that hia employment wjbh cach 

emplnyer aanbrlbutaL to hin prazant coudit;on, or in tha alterngtiva, 

the defendant, The Pravelers Insurance combany, 1s entitled to 
" eoiitribution or inderndty from cress-defendants Texas Employers b 

Innfirance Aspociabiya and Queen Ingurance Conpany of Amerdca for 
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the amount of compensation the piéifibirf is‘entitled to, iflany, 
as a result of being injuriously exposed to the hazards or they's 

Hdlsease made the’ basis of- his suit, while in the employment of 

Johns-Mansville Company and Lhe Aber Coupany., 

WHERLFORE, premises considured defendant The Travelera 

_In;urance Company, prays that upon a final hearlng that the lia— 
bility for horkmen‘s compensation due the plaintiff ir any, be " 

' apporticned among ‘each of aaid carriers, ‘or 1n the alternative, 

that‘the deféndant;,The Trave;érs_lnsgrafice CONpany, have Judg- 
ment over agalnst Texas fifibloyers Ihsuféfiée Association and Queen' s 
Insurance Companylof America fq: fullk 1nfiemnity,‘or'ln the_alter7 

native, for contribublon for the mount of-workmen's cofibenaafiion 
heneflte, 10 any tkeplaintiff 18 féund to- be enh*tled to, as & o 
result of his employment Wis h Johns—Mansvillc Company an& Lhe i 3 
Aber Company and the incapaciby, 1f any, sustulned as a wesult off' 

bedng injuriously exposed o the hazards of the diaeas‘fwhile in 
" the employment of sald employers, and for. such obher and fuvther 

reficf to which . the defendanfi, The. Tvavelers Insurance Gompany, 

'muy dhaw 1bsel£ enLiLlad %0, 

35 S, PIPKIN | 

ttorneys. for Defendant and Crosse 
Plaintlis, The Travelerfl Inaurance 0 

P,0, Box 1632, 319 MaFaddin Bld ‘»" 
Eeaumont, Texaa . - 

A copy of tha foregoina Defcndant'a Pirsb Am&nded Original 
. Answer and Qross-Action wag this /. “day of March, 1662, ) 

delivered to My, Cleve Bachman, ‘Firs ederal Bavings Bldg.,’ Baaumont,- 
Texps, attorney for croas-defendant; Queen Insurance. Company of 
tmerdear delivered to Mp, Dave Mareus, .Goodhue' Bldg., Beaumont, - 
Texas, attorney. for erosg-defendant, Texas Enployers Insurance 
Aspoelation this day of March, 1963; and delivered to 
Me, Ward Sbephenflon;:&tephenaon Bldg., Orange, exas, abtorn&y for. 
plainbitl, this day of March 1963. 

LT AT 
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