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"IN THE 128TH DISTicr 

" CLAUDE J, TOMFLALT 

VS;: 

13,916 

COURT' OF ORANGE COUN:Y, TEXAS 

PLAINTIFF'S FIRST 
AMENDED ORIGINAL - 

' PETITION 
THE TRAVELERS INSURANCE : 
CGMPANY, ET.AL T

R
 

L
 
L

 

TO THE HONORABLE JUDGE OF SAID cou'njr; 

CQMES NOW- GLAUDE J. IQMPLAIT, pluintiff who residea 

“in Orange County, Texas, leave of the cuutt hnving been first 

" “had and obtained and files this his first amended originel 
petition in lieu of ‘his original petition heretufote filed . 

herein, camplaining of THE TRAVELERS INSHRANCE COMPANY TEKAS 

;KMPLOYERS INSURANCE ASSOCIATION and QUEEN INSURANCE COHWANY . 

.""OF AMERICA, defendants, privata corpotationa duly incotporatad 

‘;under and hy virtue af the laws of the Stace of Texaa, having 

licenae and r*"M'"aion co do buaineus in said atate, for the - 
7 .puxpusa of WTiLyug insurance, and for cause mf action the 

:plaintiff 'says the follawi_,ng. 

That on or abouc the 26th day af July, 1961, tha ’ 

f’;plaintiff was working 1u the County of. Orange, Etate of Temas,“ 

for Axmatrang Contractxng and Supply curporacion in tha 

: capacity of inaulator and in he fu:the*ance o£ and while’ 

‘within tha uaual courze of che buaineaa of hia employer, thach 

,his said employer is angaged in the construction buainena'fi‘;‘" 

‘that the plaintiff was recaivxng an average weekly wage in‘ 

the amoun: of $196 85 working eight hnurs pex day and five 

"vdays per;wnek;‘tna; su;h_ave;age-geakly wage in_the amount 
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) ted to pay’ co the plnf.m:iff r.he compenaat:ion fox: which ha‘ 

i wan al: a11 cimafl partimnt ta l:h:!.a cmw'a of action ‘in 

N »(_J. E ::ut:“tled him to have his compensatirm celculatc.d 
_l figure of $3-/.00 per week. 

2. 

_ The 'p‘].ainti:E says th.a_ll:: he wa.s Workiné in the all;d'vé : 
named counl:y; and at. the t:{mg of ‘hig injury his employer was 
engag;zd in a. buéiness within‘ancl‘subjeq_tl to the Workmen',s__ . 
Compensation Act of the St:ate of Texaa, an_d was a aubsc:iber‘ 

as :har: I:ezm is used in the tforl»:men k] Cumpensation Act of - 

the State of Texas, d carried a policy of inaurance 1n 

‘campliance with said act with one of the- defeudnntxs by the - ‘ 
terms of vhich it agteed to pay to any petson entitled t:hezer.o ..: . 
under the Worlanan 8 Compensal:ion Act of -the State of- Texaa 

compenaation for . diaability and death p):oduced by an, i.njury 

"suetuined in the ‘course of sunh parsons‘ emplé;ment wi.th 

said emplayer, iu accotdance with t:he pl:ovisiona of: aaf.d 

act' that; the snid defendant tber:eby bacame bmmd and oblign- 

suea, that’ the aaifl policy wua 1saued to aaid employaz: @md‘f 
1.', 

fm:ca and ,effec t. 

Tha plaml:i.ff says’ that: V*a.‘ ;..: tha firut diatim:t: 

‘ manifeetiaticm of diaease duting the mom:h of July, 1961 he 

waa a strcmg, healthy and able-bodiad num, able t:o perfom ‘ 

'and did perform the dut:iea af hifl employmenn in a satiafactory 

manner, but during said monch aforeaaid whi’.l'.e engag,ed in che 

discharge of his dui:ies and in the scope of his umployment 
the followi.ng condztions became appazent* Occupational diseaae ’ 

" asbesgtosis a: aihcosis, thai: as a result of tha occurrence 
' 

2= 

ehi s, YA —_ 
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made the basis of this suit;fplaifitiff.fias‘éuffered the 
) follpw;ng injurieh: Severe and permanent injury té'flih bod} 

cauged,by augt; asfiéétés and.other fi;teri;is ;;fisifig . 
? ésbeatosis and silicdsis causing severe extéxfial and 

internal injuries :anludi;a pulmonary fibrosis, restrictive 

ventilato:y defect and’ arterio-desaturation. . 
' 4 

“intiff says that in the aBsenéé of conclusive 
disability fr'fi'ucntrac- ‘ S 

| ahue evidence the plaintiff suffere ! 

ting silicosis or asbes:osis due ‘€ the naturu e b employ- 

;'mant, then’ plaintiff says that during the‘r’~ (lfJ years 

immediately precading the date 0f incapacity the plaintiff . 
has baen exposed to- tha tnhalatiou of ailica dusc or esbestos 

.dust over a petiod ‘ot ‘mot less than five (5) yeara, at leeat 

(2) years af which were 1n thia state ugder a contwacc ’ 
of employmant exlsting in thia stacc. 

"‘5. 

Plaintiff says fihat as.a xesuln of the inJurifia ff. o 

which he zeceivad he 16 now unahle to work und haa bean LTI o 
'abla to wozk or follaw tha purauita of a’ working man 80 as. 

’ca obtain and retain amploymenc aa auch' and be therefore 
iaaya that hfi is totally incapacitated at thia tima wmthin 

’ ‘the meaning of the workmen '3 Campanaation Law and. hflB been 
’ao incapacitatfld aince che dace of the teceipt of aaid in- 

: juxiaa and wiLI continufl to be tatally incapacitated perma~ 

nently, or: in the altflrnative, thfl plaintiff aays that he- 

hab teceived such 1esser dagree and percentage of disability 

as he may show himself entitled to recaive upon trial hereof* 

and he says chat his diaability began on. :he date of che 

receipt‘of such injuries. 

The Tomplait v. Combustion Engineering Case File (1962-1969), First amended petition
ACL Doc 10880 · Page 4 of 8

Published by AsbestosClaims.Law

asbestosclaims.law/library/10880/4

https://asbestosclaims.law/library/10880/4


M
R

S
 

' ‘ployer had actual notice of said injuries within thirty days 

of. appeal to- the sdid. Board, plaintiff 1natituted auit to set 

- aaide 

Piaintiff says that he gave due and timely notice 

'(within thirty days) to his employer and to the Industrial 

1Accident Board afto" e 

‘ttained by him and diu 

6. 

eceipt of the saiu injuries sus- 

in due time (i e., “alx months) 

'pensntion to’ the Industrial Accident Board of the Stete of 

'after the receipt thereof' or in the alternative, plaintiff 

?says that any iailure (which is specificelly denied) to give 

«che statutory pe:iods is excused for good cause which con= 

.tinued up £o the time of filing. ; 

the Induntrial Accident Boatd within twenty (20) days efter 

‘the rendition of :he awaxd by the Boaxd that he' would not 

kabide by the eaid final ruling and decisiun uE said Board, 

that within twenty (20) daye “after having given 9uch notiee 

with full payment of" a11 expfineea heretofore incurred within 

’ninety-onfl (91) days according to "the proviflion af SQction 26(d) 

aftei the receipt of such inJ_flies make due claim fot com= 

Texas; and in the alternative, plaintiff says - that his em-. 

i 1 

nocice of injuxy and/or file elajm for compenaation within 

Plaiutiff -Bays that he gave noti“e of appeal to 

\I 

ich award of the aaid Bnard claiming compenantion for 

the full amaunt claimed by him before the snid Board, together 

of Article 8306 V,A T.S., including but not limitad to 

medical aid hnapital serviees, nuraing and medicinea, to-wit' 
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Medical Expense ~ Amount ' Date 7 ) ‘ 

Dr. Johr C. Greco "§ 67.00 July 26 = Oct. 24, 1961 
Dr. Tom R, Jones 90.00 Aug, 1 - 28, 1961 : 
Dr. Peron 0, Jones '35.00. Aug. 10, 1961 

. Memorial Baptist Hospital - 132,530 Aug. 8-10, 1961 
Orange Memorial Hospital 12,00 July 26, 1961 - 

" . $.336.50 

8. 

Plaintiff says that for at least two hundred ten - 

(216) déys' of the year imnediately preceding his :hijurieé,‘ 

) he had worked in the employmant in which he was working at 

‘ t:he t.:l.ms of his :Lnju:ies, and during the daya when s0 em- 

_'ployed, he earned an average dally wage or salary of $34.12" 

‘1;‘|er da;, in the -alterrmci,vé , pléim:iff s'aya'-'th‘at if he be 
wistaken as to the foregoing nllegat:ion and t:hat he did not. 
work in such employment Eor ‘at leaat twa hundred l:en (210) 

- days of the ysar iumadiately precedi.ng hisg accident nnd in~ 

jm:iea, he shows that t:hete were othm: amployeea of his 
";class at the time ut‘ hia injuries who had wox:kad ln auch 

‘employmam: for m: 1aast: t:wo hund::ed ten (210) days of the 

‘year :lunnedial:ely precading hifl nccideut and injuxies, 1n 

the same or a similar employment iu the same or a neig,hboring 

?',‘plma, and th.u. dm' : e days when 50 employed, earnad an 
averagé dally wage $34 12 per day, and plainr:iff furcher 

gaya that hig ava:age weekly waga shall canuiat: ‘of thrae hun- 

drad (300) timeg’ t:ha average dally nge ox. Balary which he hns 

zamed or which ' an employee of the same clnaa haa eatned during 

he dayu 'which ‘he or an employee of the seme claaa actually 
wotked :I.n auch year, divided by fifty-cwo (52), and plaintiff ' 

says that by such.computation he earned an average weekly 

wage of ' $196.85-per week, Further :Ln ‘the alternative, plain- 

tlff -bnjrs that :.Lf"by reason of the shortnesa of the time of 
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_che employment of other employees engaged in thesmme class 

of work during the year immediately preceding hie injuries, 

'fand for other good and . sufficient reasons, it is imptacticable 

to compute his average weekly wage under the - ‘two mel:hods above - 

alleged, l:hen ‘he prays_t:hat his ave::age weekl}r wage be com= 

fiutéd By‘the-;ourt or‘jury in any manner that is fair‘and 
Just to b;)th parties, as of the date of bis injn;lc:!.es;‘and' in 
this connection says that $196.85 as an average weékiy wdge... 
fiould be fair and Just, 

S g,'. 

_ Theupléintiff says that be has employed the attor- 
neys whose names are siénad to thifi‘petition to xefiresént him 
in thia behalf and has contracted to pay said attotneys such : 
fee as the court may allow, not to exceed thtrty (30%) per 

.cent of the recovery hetein.. 

Plaintiff says that he has no property, real or ‘; 
persoual from which 'he can eupport himself and thflt 1if con~ 
penaatiun be awarded to him in weekly paymsnts, nftat nha ‘ 
atto:nays' feea ara paid aut of each payment the halauce will 

be wholly inadequata to aupport him. Furthar, ha nhawa that 

hfl im, 4 man nf p:udenca and- care in buainasa matters and 1n 

tha handling of money, and that, if uampenaatian herainrdue 

'him ba pnid him in-a lump. aum, ha will be . able to invast part B 
of same in a bueineas of - some kind, out of which ha can make 

a living. Plaintiff further ana thnc if fucure paymentu of 

compenaahion are not awardad to hinm in a lump ' aum, then mani- 

feat hnrdship and injustiqe‘will result to‘himf 

-6 
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WHEREFORE, plaintiff px:ays that the defendant be 

cited to appear and answer herein, and that upon trial here- 

) of, plaintiff have judgment against defendam: ael:t:ing aside 

.the final decision and award of the Induatrial Accident 

Board and for compensation for four hundred and one (401) 

weeks at the rate of’ $35 00 per weak for payment uf all 

I-expensas heretofore incurred including but: not limit:ed to 
medical nid, hospital services, nuraing -and mcdicines, and 

';hut he ‘have judgment against defendant for 311 past due 

4insta11ments of compansation together with four (4%) per cent 
interest, compounded aunually, from the respective dates of 

‘ maturity of ‘each installment of cumpeusation due him he~ein~ 

‘and that the balance of compenuation due him herein be 
. awardad to bim in a lump gum, allowing four (d%) per cant 

diacount on, auch future 1nata11mnnta, and pluiutiff praya § 
for Buch other and further relief both gnuaral aod- apecial,‘ 

at’ 1aw and in equity, to which hemay be entitled, and all 3 
costs of. suit.. ‘ ‘ 

STEPHENSON, STEPHENSON 
A THaMESON. 

%fz&/ /A%/}m 
Attorneys £ Plaintiff 
Stephenson ilding 
Orange, Texas 
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