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V13,916

"IN THE 128TH DIST¥F1z? COURT OF ORANGE COUNY, TEXAS
'CLAUDE J. TOMFLALT : o
R PLAINTIFF'S FIRST |
vS.: _ AMENDED ORIGINAL -
PETITION
THE TRAVELERS INSURANCE '
ccmrAm', ET .AL

TR T L L

TO THE HONORABLE JUDGE OF SAID cou'njr;

CQMES NOW- CLAUDE J. IGMPIAIT, pluintiff who residea
“in Ornnge County, Texas, leave of the cuutt hnving been first
'rfhad and obtained and files :hia his first amended originel
petition in: lieu of ‘his original pe:ition heretufore filed )
herein, complaining of THE TRAVELERS: INSHRANCE COMPANY TEXAS
EMFLOYERS INSURANCE ASSOC]’.ATION and QU’EEN INSURANCE COMPANY
"HOF AMERICA defendants, private corporations duly incorpozated
“under and by virtue of the laws of the State of ;exas, having
licenae ‘and p“ﬂM'"aion to do businees in snid state for the
‘pu:pose_of wric.ag insurence‘ and for cause ‘of uction :he
<plaintiff 'saye the following: L‘ R :l _':f;
: ) _ ..1! : } :

That on or about the 26th day of July, 1961 the

’1p1aintiff was wotking ln the County of. Orange, State nf Texae,,

for Axmstrong Contractlug and Supply Corporatian in the

‘capacity of insulato: and in “he fu:the—ance of - and while

‘within the usual course of the businesa of his. emploge:, that

his said employer is engaged in the construction business,fﬂn"

‘that the plaintiff was receiv1ng an average weekly wage in‘
the amoun: of $196 85 working eight hours’ pex day and five

"vdays per;ueek;‘tna; su;h_ave;age-weekly wage in_the amount

% 7 ) s _7'.-
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»(_J. E ::ut:“tled hin to have his compensatirm celculatc.d

-l figure of $3-,.00 per week.

2.

ki T

The plaintiff says th.a_l:' he was working in the above :

TR T T T M T T T T T YT e

named county, and at the time of ‘hig injury his employer was

engaged in a business within ancl‘subjec__t to the Workmen's .

Compensation Act of the St:ate of Texaa, an_d was a aubsc:iber‘

- r—— = ——

as :har: I:ezm is used in the- tforl»:men k] Cumpensation Act of
' che State of Texas, nnd carried a policy of inaurance in

‘compliance with said act with one of the- defeudnntxs by the

terms of which it agreed to pay to any petson entitled t:hereto ..: o
under the worlanen 8 Compensation Act of -the State of- Texas
compensation for disability and denth ptoduced by an injury
' sustained in the ‘course .of such parsone‘ emplu,mem.. with
said empluyer in accozdance with the provisions of said ‘
act; thal: the snid defendant thez:eby became bm.md and obliga- :
ted to pay t:o the plalnt:iff r.he compensation fot which he i
suee; that ‘r.he said policy was issugd c_c__v.‘_s_aid‘employex_: ‘eu_ld
" WaB: aﬁ'_all t;imes‘ pertinent ‘to i:his_. cauez of aclt_ion‘ 'in. B

force .rmd. ‘effect,

The plainl:iff says t:hat ;‘is'." o the first diatinct:
manifeetiation of disease during the mpnth of July, 1961 he
was a strcmg, healthy and able-bodied man, abla to perfom ‘
and did perform the dut:ies of his employmem: in a satisfaetory
marmer, but: during said month aforesaid while enguged in the

dischax:ge of his duties and in the scope of his omployment

the following condxtions became ; apparent:. Dccupational diseaae R

" asbesgtosis au: &ihcosiu, that: as a result of the occur:ence

e, T i
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made the basis of this sult, plaintiff has suffered the

’ fcllowing' injuries: Severe and permanent injury to' his bodp

ceused,b}" 'duet‘, asleeetos and. other nieterials causing
ésbeatosie and silico'eis causing severe extexuel and
internal injuries includi; 3 pulmonary fibrosis, restrictive
vem:ilato:y defect and’ erterio-desaturation.
' 4
"intiff says that in the aBBenee of conclusive

evidence':ya; the plaintiff suffere disability fr'ﬁ'utﬂtrac- B

ting silicosis or asbestosis due ‘€ tho natu:u o b employ-

h mont, then’ plaintiff seys that during the \‘" . (l-’; years
inmediately preceding the dete of incepacity the plaintiff .
has been exposed to- t'he inhelation of silica duet or aabestoa
,dust over a period ‘of" not less than five (5) yea.rs, at leﬂst ‘
two (2) years of which were in thie state ulnder a cont::act .
of employment exiscing in this statc. '

. 5'

-Plaintiff says that as.a result of the inju.ries s

which he received he is now unahle to work and has been -

' eble to work or follow the pursuits oE a working man so as. P ‘
: I
|

to obtein and retain employment es ‘such; and he therefore :

'aays thet he is totally incapacitated at’ this time within
' ‘the meaning of the Norkmen 'Y Gompensation Law -and hee been
.so incapeciteted eince the dete of the receipt of eaid in-
) juries and will continue to be totally incapacitated perma~
nently, or in the alternetive, the plaintiff eaye that he-

hab :eceived such 1esser degree and percentage of disabilit:y

as he may show himself entitled to :eceive upon trial hereof'

and he says t:hat his diaebility begen on. the date of the

receipt of such injuries.
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Piaintiff says that he gave due nnd timely notice

'(within thirty days) to his employer and to the Industrial

T

'-Accident Board afte" “he eceipt of the seie injuries sue-:

g_tained by him and diu in due time (i e., talx months)
aftei the receipt of such in_].i.iee make due claim for com=
'pensntion to’ the Industrial Accident Board of the Stete of

Texas; and in the alternative plaintiff says - that his em-. '

.i ' ployer had actual notiee of said injuries within thirty days.
' fter the receipt thereof' or in the elternative, plaintiff .

‘? says that any iailure (which is epecifieelly denied) to give
notice of injury and/or file elaim for compenaation within '
- the. 5tatutory periods is excused for good eauee which con= -
._tinued up to _the ti.me __oE filing. -
Plaiutiff aays thnt he gave notize of appeal to -

the Induﬁtrial Accident Board within twenty (20) days efter .

the tendition of the award by the Board thet he' would not

ahide by the said final rulin.g and decieiun of seid Board

that within twenty (20) days ‘after heving given suc‘n notice

 of. appeal 'to the sdaid Board plaintiff instituted suit to set

L aeide sich award of the aaid Board claimin.g compensntion for S

the fu11 amount claimed by' him before the said Board, together

with full’ payment of al“ expenses heretofore incurred within

.ninety-ona (91) days according to "the provision of Section-ZG(d)‘_':' L

of Art:icle 8306 V.A, T. oy including but not 1imited to

medical aid hnspital services, nureing end medicinea, to-wit'- .

—dye
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Medical Expense * Amount’ Date o
Dr. Johr C. Greco "$ 67.00  July 26 - Oct. 24, 1961
Dr. Tom R, Jomes - . 90.00  Aug. L - 28, 1961
Dr, Peron 0. Jones | - 35,00 Aug. 10, 1961°

Memorial Baptist Hospital - 132,50 Aug. 8-10, 1961

' Drange Memorial Hospital 12,00  July 26, 1961 -

- $.336.50
8.
Plaintiff says that for at least two hundred ten -

(216) deys' of the year 1mmediate1y preceding his :Lnjuriee,‘

) ‘ne had worked in the employmenr in which he was working at
‘ t:he t:l.me of his :I.njuries, and during the daya when so em=

“ployed, he earned an average daily wage or salary of $34.12"

ner da_r, in the -alternacive, plaintiff s.aya'-'th‘at if he be

" mistaken as to the fnregning nllegat:ion and rhat he - did not. -

work in su.ch employment ‘For at leaet two hundred ten’ (210)

days of the year ;Lunnediately preceding his accident zmd in~

.jur:i.es, he shows t;hat: there were other employeea of his

";class at the time of his injuries who had worked in such

employmenl: for at least two hundred ten (210) days of the

‘year iumediately preceding h:l.s m:cidenl: nnd injuries, :I.n

the same or a similar employmenl: in the same or a neighbori

.".‘plece, and th.n dur . e days when so employed, earned an v

averagé dally wage $34 12 per day, and pla:l.nt:iff furt:her
gays that hig averaga weekly wage shall consisc of: three hun-
dred (300) timas the average daily wage ox Balary which he has

earned or which an employee of the same clnsa has earned duri.ng

. _t:he dayn whieh he or an employee of the sems class actually

worked in such year, divided by fifty-t:wo (52), and plaintiff

says that by such.computation he earned an average weekly

wage of’ $196.85-per week, Fur ther ;Ln ‘the alternative, plain-

tlff -bajrs that if‘by reason of the shortnesa of the time of

AE i e e
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__the employment of other employees engaged in themme class

of work during the year immediately preceding hie :l.njuries,

'fand for ot:her good and . sufficient reasons, it is :metacti.cable
to compute his average weekly wage under the - ‘two methods above L
alleged, then ‘he prays_t:hat his ave::age weekl}r wage be com-

pﬁtéd by‘ the court or jury in any manner that is fair and

just to both parties, as of the date of his injuries, and in
this connection says that $196.85 as an average weékl'y vage .

would be falr and just,

9.
The.plaintiff says that he has employed the attor-

neys whose names are siénad to this petition to reﬁreaént hini

in th:Ls behalf and has contracted to pay said attorneys such
fee as - the .court may allow, not to exceed thirty (307) per
.cent pf the recovery herein._ '

10.

Plaintiff says that he has no property, real or

persoual from which 'he can -Bupport h:l.mself and that 1f com-
pensatiun be’ awardad to him in weekly pnyments, after t:ha

attorneys' fees are paid cut of each payment thé balence w:‘.ll e \
be wholly inadequate to support him. Further he sth that

ha is a man of prudence and: care in business metters and in

t:he hemdling of money, and l:hat if compensaticm herein due

‘hidm be paid 'nim in a lump. sum, he will be. able to :anest part B

of same in a buainess of -some kind, out of wh:lch ha can, make ‘

a livln.g. Plaintiff further snya that if fut:ure paymenta of
compensation are not awarded to him in a lump ' sum, then mani-

fest hardship and injustice ‘w111 result to him,.

-f= ' o s
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WHEREFORE, plaintiff px:ays that the defendant be

cired to appear and answer herein, and that upon trial here- .

: of, plaintiff have judgment against defendam: ael:t:ing aside

. the' final decisicm and award of the Induatrial Accident

Board and for compensation for four hundred and one (401)

weeks at the rate of’ $35 00 per weak for paymem: uf all

I-expensas heretofore incurred including but: not limit:ed to

medf.cal nid, hospital services, nuraing and mcdicines, and

: ;hut he ‘have judgmenl: against defendant for 311 past due

4 1nsta].1mem:s of compansation together with four (4%) per cent

interest compounded annually, from the respective dntes of

‘ maturity‘of ‘each installment of cump_ens_ation due him he:_ei_.n;

and that the balance of compeﬁbntion' due him Herein be ' o

awarded .to bim in a lump sum, allowing four (4%) per cent _

discount on such future installments; and plaintiff pia‘y'a’
for such other a.nd further relief hoth gene:al aond special,
at ‘law end i.n equity, to which hemay be enc:l.t‘.led, and a11 l
costs of . suit:._ ! ‘

S'I'EPHENSON STEPHENSON
AND THOHPSON

%/ia/ /z/%z}wf

Attorneys for Plaintiff
Stephenson Building
Orange, Texas
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