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No. 13,916

IN THE 128TH DISTRICT COURT OF ORANGE COUNTY, TEXAS

4%

_AUDE J. TOMPLAIZ
PLAINTIFF'S FIRST

©  AMENDED ORIGINAL
FETITION

VS,

THZ TRAVELIAS INIURA.CZ
CO.PANY, ET 4L

a2 wr ®Y Bs B se

TS THE HONSAAZTL JUDGE OF oo.lD CLURT:

Ty

COeE8 NOW CLAUTE J, TCLPLAILT, plaintifii, whe resides
in Oreap. Soundy, Touao, “eow-2 ©f tae court having been first
hed and obtaimed, wad diloee his nis first omonded original
sositivn In lise of Lis wii_-nal peuliiion heretofore filed
twoedln, coaplaining of THE TRAVELERS IHSURANCE CCUPANY, TEXAS
CSLILCUILD IR SO ABEQLIAT LN ond QUEEN INSURANCE COMPANY
CF AMILlca, dofendants, private corporaticns duly incorporated
LLd3r Joo Dy viztue 0. hoe Laws o the State of Texas, having
licen.. .od mremission co 2. busines. In said state, for the
purpoL. <l writing insurence; and Zor czuse of action the
plainciiZ says the follewisn .

1.

Thit .. oz eboat the 25th day of July, 5681, the
noqine ZZ was workins in the County of Orange, St._tz of Texas,
- . & siureoag Conmtoocting and Supply Corporation in che

.acizy of inmsulator zmd iz the furthersnce of and while
wizhin the usual course of the business of Lic sapleyer; that
vew 8uid employer is engaged in the comstruciicn business;

- .t the plaintiff was receilving an average Wew...y wage in

- azount of $196,85 working eight hours pey day wnd five

woys per week; that such average weekly wage in the amount
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v of $196.85 entitled him to have his compensation calculated
on the basic fipgure of $35.00 per week.
2,

The plaintiff says that_: he was working in the above
named county, and at the time of his injury his employer was
engaged in a business within and subject to the Workmen's
Compensation Act of the State of Texas, and was a subscziber
as that term is used in he Yorkmen's Compensation Act of
the State of Texas, anc ...sied & policy of insurance in
coapliance with s&ic¢ act w-on one ol the defendants by the
terms of which it agresd . pay oo ony person emtitled thereto
under the Workuen's Compensacion ~c:o of the State of Texas
compensacica for disabilicy snd coath produced by an injury
sustained in the course oo such persons' empleyment with
said employer, in gecordunve WLLth toe provisions of szid
act; thar the said cdefendanc thersby Leczme bound znd obliga-
ted to pay to the plaintiif the cexpensation for which he
sues; thaz the sald policy was i-sucd to saild employer and
wag at all times pertiment co this cause of action in full
force aund effect,

3.

The plaintiff says that prior to the firse distinct
manifestiation of disease during the wmeonth of July, 1961, he
was a strong, healthy and sble=-bodied man, zble to sexform
and did sexform the duties of his employment in z sztisfactory
mannezr, but during said month aforesaid while engazed in the
discharze of his duties and in the scope of his exployment
the following conditiocns became apparent: Cccupational disease,

..soestosis and silicosis; that as a result of the cccurrence
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wade the basis of this guit, plaintiff has suffered the

following injurles: Severe and permanent injury to his body
caused by dust, asbestos and other materials causing
asbestosis and silicosis causing severe external aad
internal injuries including pulﬁonary fibrosis, restrictive
ventilatory daefect and arterio-desaturation.

4,

Plaintiff says that in the absence of conclusive
evidence that the plaintizf. suffc.cl dissbility from contrac-
ting silicosls or asbestosi: due to tiie nzture of his employ-
ment, then plaintiff says caat duciag the ten (10) years
immediataly preceding tii wuze of incapacity the plaintiff
has been exposed to the iusalation of silica dust or asbestos
dust over a period of not lLess than five (5) years, at least
two (2) years of which were in this state under a contract
of employment existing in ciis state.

5.

Plaintiff says ti—c as « result of the injuries
which he received he is now unable to work and has been un-~
zble to work or follow the pursuits of a working man S0 as
to obtzin and retain emplovment as such: and he therefore
says that he is totzlly imcapacizated at this tize within
the meaning of the Workmen's Comp:unsation Law and has been
so incapacitated simee the date of the receipt of said in-
juries _.. will continue to bz totally incapacitated perma=
nently; or in the alternative, the plaintiff says that he
has reccived such lesser degree and percentage of disability
as he may show himself entitled to receive upon Lrial hereof;
and he says that his disability began on the date of the

receipt of such Injuries,

The Tomplait v. Combustion Engineering Case File (1962-1969), First amended complaint in the workers' compens... Published by AsbestosClaims.Law
ACL Doc 10909 - Page 3 of 9 asbestosclaims.law/library/10909/3


https://asbestosclaims.law/library/10909/3

6.
Plaintiff says that he gave due and timely notice
(within thirty days) to his employer and to the Industrial

Accident Board after the receipt of the said injuries sus~

tained by him, and did within due time ({.e., six months)
after the recelipt of such injuries make due claim for com-
pensation to the Industrial Accident Board of the State of
Texas; and in the alterxrnative, plaintiff says that his em-
ployer had actual notic. i said injuries within thirty days
after the receipt thereo; vr In the alternmative, plaintiff
says that any failure (woilch s ussecifieslly denied) to give
notice of injury and/or £iic ¢lais Zor compensation within
the statutory pericds is au.csed for good cause which con-
tinued up to the time of fiiing.
7.

Plaintiff says that he gavs notice of appeal to
the Industrial Accldent Boasrd within twenty (20) days after
the rendition of the award by the Board that he would not
abide by the said final ruling and decision of said Board;
that within twenty (20) deys after having given such notice
of appeal to the said Eeary, plaintiif instituted suit to set
aside sich award of the suic Boeasd, clziming compemsation for
the full amount claimed by him before the said Beacrd, together
with full peyzeat of all expenses heretofore incurred within
ninety~one (i., days according to the provision oif Section 26(d)
of Articie 830¢, V.A.T.S., ineluding but not limited to

medical zid, hospital services, nursing and medicines, to-wit:
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radical Expense Amount Date

Dr. John C, Greco 5 67.00 July 26 - Oct. 24, 1961
Dr. Tom R. Jones 90.00 Aug, 1 - 28, 1961
Dr. Peron O, Jones 35.00 Aug. 10, 1961

Memoxial Baptist Hospital 132,50 Lug, 8-10, 1961
Orange Memorial Hospltal 12.00 July 26, 1%61

$ 336.50
8.

Plaintiff says that for at least two hundred ten
(210) days of the year immediarely preceding his injuries,
he had worked in the employ.znt in which he was working at
the time of his injuries, o.d during the days when so em~
ployed, he earned an av-..se daiiy wage or salary of $34.12
per day; in the alternctive, plaintiff says that if he be
mistaken as to the fore_..._ allegacion aad that he did not
work in such employment Joo ot Loxst Two hundred ten (210)
days of the year immediztsly preceding his zccident and in-
Juries, he shows that there were cother euployses of his
class at the time of his isjuries who had worked in such
employsant for at least Jwo humdred tem (210) days of the

year immediately preceding nis aecident and Injuries, in

the same or a similar empleyment in cthe same or a neighboring

place, and that during t... days when so eaployed, earned an

averag: dally wage of $34..2 per duy; and plaintiff furtherx

says thet his average wsekly wage shall consist of three hune-

dred (300) times the avorage daily wage or salery which he has

earned or which an employee of the same clags has earned during

the days which he or zn employee of the seme clucs actually

worked in such year, diviizd by fifty-two (52); and plaintiff

3478 tuwc by such computztion he earnmed an averaze weekly

vaze of $196.85 per week., Further in the altermative, plain-

ciff says that if by rezson of the shortmess of the time of
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the employment of other employees engaged in the eame class
of work during the year immediately preceding his injuries,
and for other good and sufficient reasons, it is impracticable
to compute his average weekly wage under the two methods zbove
alleged, then he prays that his—average weekly wage be com-

puted by the cowrt or jury in any manner that is fair and

just to both parties, . o) che icte of his injuries, and in
this connection says that $1Y6.&3 25 an average weekly wage
would be fair and just,

9.

The plaintiif :u - thoi ne has employed the attor=-
neys whose naxas are 3ijne. <o this patition to represent him
in this behalf and has coatracted To pay said attorneys such
fee as the court may aliow, sot co exceed thirty (30%) per
cent of the recovery herein.

10.

Plaintiff say. t.-t he has no property, real or
personal, from which he can support himself and that if com~
pensation be awarded to hic in weekly payments, after the
attorneys' feas are pzic cuc of each payment the balance will
be wholly inadequate To s..port him, Further, he shows that
he is & wan of prudence and care in business zattars and in
the haniling of money, and that, if compensatics herein due
hin be pald him in a lwsy sun, he will be able to invest part
of same in a3 business of some kind, out of which he czu make
a living. Plaintiff further says that if future payments of
compensation are mot awarded to him in a lump sum, then mani=-

fest hardship and injustice will result to him,
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WHEREFORE, plaintiff prays that the defendent be
cited to appear and answer hereim, and that upon trial here-
of, plaintiff have judgment against defendant setting aside

the fingl decision and award of the Industrizl Accident

Board and for compensation for éour hundred and one (401)

| weeks at the rate of $35.00 per week, for payment of all
expensas heretofore incurred, Including but not limited to
medical aid, hospital sezvi.us, oursing and medicines, and
that he have judgmant cpciiet defendant for all past due
installments of compensatics together with four (4%) per cent
interest, compounded anuually, from che respective dates of
maturity of each instal_i_ci.. of coijeznsatlion due him hereing
and that the balance of compeasatzon due him herein be
awarded to him in & lump suu, al.owing four (4%) per cent
discount on such future instullments; end plaintiff prays
for such other and furt... cslisi, sotch gensral and special,
at law and in equity, to which hemay be entitled, and all
costs of suit,

1}

STEPHENSON, STEPHENSOHN
AND THOMPSON

By //f’/:zf(f’;%'f%z;za

Attorneys for llalintiff
Stephenson éuilding
Orange, Texes
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THE STATE OF TEXAS §
COUNTY OF ORANGE J

I, ETHEL BURTON, Clerk of the District Court

in and for said County and State, do hereby certify that the
above and foregolng is a true and correct copy of the PLAINTIFF!'S
FIRST AMENDED ORIGINAL PETITION in Cause No. 413,916 entitled
¢TAUDE J. TCMPLAIT V8. THE TRAVELRES INSURANCE COMPANY ET AL
as the same appears on file in this office.

GIVEN UNDER MY HAND AND THE SEAL OF SAID COURT
at my office in Orange, Texas, thils the 12 day of Jamuary 1968.

ETHEL BURTON, Clerk
Distriet Court,
Orange County, Texas

By YA auler e (Pt

Deputy
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