FILED
I THE DISTRICT CGQURT UF THE UNLTED STATES
FOR THE EASIZail DISTRICT OF TExas o JAN 151968 1o
BEAUMONT DIVISION IR Cuoees (el T8 7

CLALDE J. TOMPLALT, By
PLAINTLFF *

V5. CIVIL ACTIUN NQ, 5402

COMBUST ION ENGLNEERING,
INC., ET AL, DEFENDAKIS

MOTION OF DEFENDAKT, UWENS-CORNLNG FIBEAGLAS COR-
POIAT UK, FuR SUMMARY JUDGMENT

TO THE HOUORABLE JUDGE UF SALID COUHT:

In the above entitled and numbered cause wherein
Claude J. Tomplait is plaintiff and Combustion Engineerina,
inc., R & I Refractor and Insulation Corporaiien, Johns-
Manville Products Corporation, Johns-Manville Fiber Glass,
inc., Uwens-Corning Fiberglas Corporation, Pittsburgh Corn-
ing Corporation, Gustin-Bacon Manufacturing Company, Pltts-
burgh Plate and Glass Company, Fibreboard Paper Products
Corporation and Eagle-Picher Industries, Inc. are deiendants,
uwens-Corning Fiberglas Corporation files this its totion
for Summary Judgment, pursuant to <ule 56{a) of the Federal
aules of Civil Procedure, and as grounds for said lotien
for Summary Judgment would show:

-1-

Plaintiff, Claude J. Tomplait, in his first
amended complaint, alleges that the defendants manufactured
certain insulation materlals which coatained chemicals and
minerals and deleterious substances which were highly poison-
ous, dangerous and harmful %o human beings and to the health
of man; that such materials were defective and were not
suitsble for the purposes for which they were intended. it
is further alleged that beginning in the year 1959, plain-
+t1ff worked in the insulation industry with various emplovers,
511 of whom are named in Paragraphs 19 through 36 of the

plaintiff's petition, and that he came inte contact with
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materials specified in said paragraphs. Ihe employers named
include work and contact as late as the year 1964.

Plaintiff alleges that he sustailned personal in-
jury as a result of coming into centasct with said products.
Specifically, he alleges that he sustained serlous and per-
manant injury te his lungs and respiratory system which af-
fected other parts of his body,.

-

Plaintiff, Claude J. Tomplait, filed his claim
witn the Industrial Accident Bostd dated Februsry 24, 1962,
filed with the Industrial Accident Zoard Mareh 3, 1962, a
certified copy of which is attached, claiming that he sus-
tained severe external anu internal injuries including pul-
monary fibrosis, etc., while emploved with Armsirong Con-
tracting and Supply Company at the Firestone Flant in Uranga.
He described his coaditian as of February 24, 1962, as fol-
lows: Yinjury to my body caused by asbestosis and sili-
cosls causing severe external end internal injuries, namely
pulmonary fibrosis, etc.” The oricinal claim was dated De-
cember 11, 1961, and was filed with the Industrial Accident
Board accompanylng a letter dated December 14, 196l. This
claim states: "Describe Accident and Your Injury {in vour
own words): Lajury to my body caused by asbestosis and
silicosis causing severe external and internal injurles
including pulmonary fibreosis, atc.” This clsim shows thax
the first distinct manifestation of this occupational dis-
ease was in July, 196).

-3-

A medical report filed wlth the Industrial Acci-
dent Board by Dr, T. .. Jones addressed o Mr. Claude J.
Tomplait, 210 Kay Streei, Bridge City, Texas, states that
he saw Claude J. Tomplait on 8/1/61 with the chief complaint

of dyspnea on exertiem, tlghtness in the chest, malaise,
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loss of appetite and clubbing ef the fingers. The patlent
geve a nlstory of working for ihe past iwenty-one years

in the insulation business, stating that his Job consisted
of installing insulstion material of wvarious kinds, includ-
ing asbestos, foam glass, fiber glsss, Tock wool, silicates
and various other types of Lnsulating materials. He fur-
ther stated that he had never used a face mask during his
entire period of time, and ithe dusty element is guite con-
siderable at hls face level, The material has to be cut
with = saw or knife, which creates considerable dust.

Dr, Jones diagnosed the patlent's complaints as
pulmenary fibrosis secondary to inhalation of probable
asbestos fibers, silicates which contain some degree of
silica, with a finsl diagnosis of pneumocenliosis,

—-d-

According to the depesition of the plalntiff,
Claude J. Tomplait, he was told that he had some spots on
hig lungs in July, 1961, (Dep. Pg. 3l}. Dr. Jones told
him that if he wanted to live to get out of the insulation
work and quit smoking. Tomplait further stated that Dr.
Jones told him that his lungs had a2 lot of insulation
materials on them snd that both lungs were in bad condi-
tion. {Dep. Pg. 32). Dr. Jones told him that he had
silicosls and advised him to get out oi this type of work,
{(Dep. pg. 38).

He knew after he had seen Dr. Jones that if he
worked with Insulation materials after that date they
could do him harm. (Dep. Pgs, 35 and 41).

5

Claim was made by Tomplait's attorney before
the Industrial Accident Board in Case lo. W-67299, styled
Claude J. Tomplait vs. Armstrong Contracting and Supply

Company, that claimani's incapacity begsn on approximatsly
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July 26, 1961, and that he was exposed to the hazards of
this occupetional disgase with the folleowing employerss:
Armstrong Gontracting and Supply Corporatien, Housten,
Texas, from August 17, 1961; the Aber Company, Houston,
from approximately September 7, 1961, o the middle of
January, 1962; Industrial Insulating, Housten, for approxi-
mately cne week during the month ef Uctober, 1961; Johns-
Manville from approximately the middle of January, 1862,
to the middle of Februsry, 1962, and Armstreng Coniract-
ing and Supply Company, Houston, for one week during the
latter pari of February, 1962.
-6

There was an appeal from the award of the Indus-
trial Accident Posrd, with the eriginal petition being
filed in Cause lo. 13,916 in the 128th District Couri of
urange Gounty, stvled Claude J, Tomplzit vs. The Travelers
insurance Compeny, et al, a certified copy of said petiiien
being attached hereto, sald petition being filed December
21, 1962, alleging perscnal injury in July, 1961, whlle
employed by Armstrong Centracting and Supply Company.
An amended complaint wes filed in said cause on __daveh

25+th, 1943 , complaining of The Travelers insurance

Company, the insurance carrier of Armsirong Contracting
and Supply Company; Texas Employers' Insurance Associgtion,
the compensation carrier for Johns-Manville Corperation
and Johns-Manville Sales Corporation; and Ween insurance
Company of America, the insurance cavrier of the Abez Com-
pany. A copy of said amended complaint is attached.

A final judgmen:t was rendered in Chuse .lo.
A-13,916-A, styled Claude J. Tomplait vs. The Travelers
insurance Company and Texas Emplovers' insurance Associa-
tiga, for all claims sgalnst Armstrong Contraciing and
Supply Company and Johns-Manville Corporation and Johns-

¥anville Sales Corporation on September 16, 1964.
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The claim against the Gueen Insurance Company
as the workmen's compensatlon carrier for the Aber Com-
pany remained oa the docket of the District Court of
Urange County under Cause No. A-13,196, styled Clsude <.
Tomplait vs. The Gueen Iasurance Company of America, and
judgment was rendered in this cause on May 26, 1966. &
certifiad copy of this judgment L¢ likewise attached.

-7-

This defendant hae plead as & defense that the
plaintiff's cause of action, if any he ever had, which ls
denled, iy brred by the two (2) year statute of limitatien
of the State of Texas, ticle 5526, Subdivision 6, De-
viged Civil Statutes of Texas, which provides: "There
shall he commenced and prosecuted within two years afier

the cause of sction shall have accrued, and not afterward,

all actions or suits in couri of ithe following descriptiocns:

(6) Action for imjury dene to the person of another.”
The plaintiff's cause of actien, if any he ever
had, against Owens-Corning Fiberglas Corperation accrued
on the date of any alleged harmful contact with products
which mavy have been maaufactured by this defendant. In
any eveni, the cause of action of the plaintiff, Templalt,
for personal injury allegedly resuliting frem contact with
this defendant's product, which is denled, accrued at the
time of the diagnosis made by his physician in July oz
August, 1961, This diagnosis was brought e the direct
attention of the plaintiff, Claude J., Tomplait, as he
admits that the doctor told him that he had silicosis re-
sultlng from the breathing of various products, and
that he should net ogut of the insuvlation work, otherwise
i+ would continue to be injuricus to his health. Despite
this warning, the plaintiff continued to work with insula-
tion products and is attempting to assert a claim for sub-
secuent exposures in werking with Insulation preducts as

late as 1964, and prebably 1966,
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The runaing of the two (2) year statute of
limitation, which becan at least in July, 1961, was not
suspended as to this defendant, Uwens-Corning Fibetrglas
Corporatlion, f6F the reason that plalntlff had no ¢laim
against an emplover who used Uwens-Cornine Fiberglas
produets, and further, no claim for compensation was
filed until BDecember, 196l1.

if it can be contended that the statute of limit-
ation was suspended by the £iling of the compensztien claim
acainst Armstreng Contracting and Supply Company and Johns-
Hanville Corporatien or Johns-Manville Sales Corperation,
then the running of ssid staztute was onlv suspended until
September 16, 1964, the date on which a final judgment
was Trendered, and more than two {2) vears accrued from aad
after said date prior to the filing of plsintiff's orie-
inal complaint in the ilastant sult on December 23, 1966,

This defendant says that these facts are undis-
puted, that the plaintiff asseried and made his own claim
that he had asbestosis in July of 1961, and there was 3
medical diagnosis in July and Adveust of 1961, of which
ne was fullv advised, and he was advised to get oui of
insulation work, but falled and refused to heed the ad-
vice of the examining physiclan.

-B8-

Another firm basis for the graniing of & motion
For summary judgment Is that the exposure to dust and the
fact that he was being exposed fo asbesteos products was well
known to the plaintiff, or should have been known, and
there existed no duty on the part of any of the defendants
in this case to warn or sdvise him that he was creating dust
from ashestos products by sawing into them zad cutting
them, He further admits on Page 40 of his deposition that
he knew that the sawing and cutilag of the producis created

dust particles into the air which he weuld bhreathe Inzo
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his nese. -n 2ny event, neither ef the defendants In this
case could be lizble or Tespensible for an contact with
its product from and after July or August, 1961, when he
was advised to discontinue this type of work. The plain-
tiff's claim for any zlleged injury from and after July
and August, 1961, is barred by the undisputed facts, in
that there existed no duty to warn the plaintiff ef an
alleged danger of which he already had knowledge and wes
fully advised.

. G-

Since the foreeaing facts as to the date en
which the plaintiff had actual knowledge and notiice and
notice of an actual disgnosis of his conditlon 1is undis-
puted, the cause of actien, 1if any, of the plaintiff acainst
the Owens-Corning Fiberglas Cerporation is barred by the
two [2) year statute of limitation.

Uwens-Corning Fiberglas Corporstion further says
that the plaintiff has net alleged an: employer ior wham
the plaintiff worked beginniang in 1939, who furnished any
msterials manufactured by this defendan:t, If it did fuz-
nleh the materials to any employer after July and August,
1661, the plaintiff had full knowledge of .he potentlisl
dangers of working ln the dust generated from the cutting
and sawing of these products such that he does not have
a cause of attion for damsges.

Further, the undisputed facts showing that the
olaintiff contiaued to work ln the insulaiion industry
and stbject himself te insulation dust is sufficient to
conviét him of coniributory negligence as a matter of law,
at least from and after July and August, 1961, when he
had full knowledge of the alleged harmful effects from the

use of such products.
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-10-

Various deféndants have filed a2 cross-action
for coniribution under A:tlcle 2212, Hdevised Civil Statutes
of Texas, This defendant says thai if it is entitled to
summary Jjudgment as against the claim of the plaintifi,
then the cross-plaintiffs have no cause of action foxr
contribution as it would not be a joint teort feasor.

-11-

This defendant asks the Court to enter an orde:
to the effect that affidsvits and exhibits to this motion
for summary judgment be filed separztely znd such exhibits
can be considered as aa sxhibit to this motien, as well
as to the motlens of each other defendant for summar
judgment without duplicating said exhibite. This defend-
ant relies upon the exhibltis, the plesd .nos, the depesition
on file, and the =ffidaviis stiached.

WHEFEFUZSE, this defendant pravs that the Court
38t this motion feor hearing, and after fimely notice te the
respondents, thst summary judgment be granted as against
the plaintiff, and that the claims of the cross-plaintiffs
for contributien be dismissed.

Jespectfully submitted,
KIiG, SHACUFSTELN § ALEMSTHA
BYt, () -1 L
Y07 Reaumonl Savings Bldg.
Besumont, Texas
Attorneys for Defendant,

Jwens-Corning Flberclas
Corporation
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True copies of this Motion for Summary Judg-

e

ment were mailed by certified mail on the day

of January, 1968, te the follewing attorneys of record:

. Ben L. Jevnplds
Joysten, Bavzer & Cook
B77 San Jacinto Building
Housten, lexas 77002

Mr. John G, Tucker
Crogaln, Bell & Tucker
Attorneys at Law

Beaumont Savings Building
Beaumont, Texas 77701

Mr. Charles &, Pipkin

Stvong, Pipkin, Siroag & lielsen
Astorne ys at Law

P, U. Box 1632

Beaumont, laxss 77704

Mr, Ward Siephensaon
Attorney at Law
Stephénson Building
urznge, Texas 77630

Mr, CGordon 2. Pate

Attorney at Law

1119 Beaument Savings Building
Beaumont, Texas 77701

Mr., Georce Duncan
Attorney at Law

Beaumont Savings Building
Beaumont, Texas 77701

lir. Ceerce A. dellex,
Attorney st Law,

P, U, dox 330
Beaumont, Texas 77704
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