
IN THE URITED STATES DISTRICT COURT 

| FILED 
FOL THE EASTERN DISTRICT OF TEXAS , 

i « MAY 171988, 
CLAUDE J. TOMPLAIT 

Vs CIVIL ACTION NO. 5402 

COMBUSTION ENGINEERING, 
INC., ET AL 
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OBJECTIONS OF DEFENDANTS, JOENS-MANVILLE PRODUCTS CORPORATION 
AND JOHNS-MANVILLE FIBER GLASS, INC., TO MOTION 

OF FLAINTIFF FOR LEAVE TO AMEND COMPLAINT 

NOW COMES, Johne-Manville Produecte lorporvation and Johns- 

Manville Fiber Glass, Ine., and in reply to the Motion of the Plain- 

tiff to file his Becond Amended Complaint, makes and files these 

their vbjections. 

[N 

Defendante, Johns-Manyille Products Corporation and Johns- 

Manville Fiber Glasa, Inec., would show the Court that said Motion 

ig not timely in view of the fact that this case ie scheduled to 

go to trial during the week of May 27, 1868, 

2. 

Defendants would fuvther show the Court that Plaintiff, 

by Pgragraph 37 of eaid proposed Amended Complaint, alleges for 

the first time a new and different theory, to-wit: that although 

he may not have used the various products containing asbestos him- 

self that nevertheless he was erposed to asbestos dust and fibers 

in the area where he was working, and these defendants would show 

the Court that they had no control over where their products were 

used, who the Plaintiff worked for, whether the Plaintiff used 

respirators to protect himself from the dust and Fibers which he 

alleges were pregsent im the arvea where he worked, or whether his 

The Tomplait v. Combustion Engineering Case File (1962-1969), Objections to the motion for leave to file the secon…
ACL Doc 10655 · Page 1 of 4

Published by AsbestosClaims.Law

asbestosclaims.law/library/10655/1

https://asbestosclaims.law/library/10655/1


employere provided proper ventilation; however, there iz not 

suffietent time left for theee defondants to preparve their de- 

fenses to satd allegationa and proceed to trial on this case 

during the week of May 27, 1968. 

L 

Defendants would further show the Court that Plaintiff 

in Paragraph 39 (k) and Paragraph 82 (i) of said proposed Second 

Amended Complaint, is raiging new grounds of negligence and that 

aame comgtitute a surpriese as to these defendante and they cannoi 

properly prepare their deéfewnses to said allegatione and be pre- 

pared to go bo tvial on said Amended Complaint during the wesk of 

May 27, 1l86a. 

4. 

That the allegations contained {m Paragraph §9 (k) 

and Paragraph 3% (Z) involve techrical aspecis with reference to 

testing produets and application of produets, and this informa- 

tion has not heen developed for the reason that these allegations 

with reference to technical acpects of testing and application 

had net been ineluded in the previous complaints and 1t would 

take time beyond the present setting to explore these technical 

aspacts in order for these defendante to defend against said 

allegations. 

5. 

Phat Plaintiff hae, by Paragraph 39 (j) of said Amended 

tComplaint, for the first time injected into said case the theony 

of bregeh of warranty, and these defendante are not prepared at 

thia time to meet said allegations and cannct be prepared by 

May 27, 1988. 

[N 

That by Paragraph 39 (j), Plaintiff injects a new 

theory of recovery separate and apart from negligenece; that said 
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allegations raise additional questions of limitations,vhether 

said warrantiss, if any, van to the Plaintiff, Claude J. Tomplai?, 

or only to his employers, over whom these defendants had no con- 

trol as to the mauner or maethod in whiek their products, if any, 

were used. 

7. 

That this suit was filed on Deeember 23, 1966 and ito 

permit plaintiff to file hie Second Amended Complaint av thisa 

late date would place an undue burden on these defendants in pre- 

paring their defenses to the allegations contuined in Paragraph 

39 (h}), (i), and (j), which grounds or theories of recovery had 

not been previously pled by the plaintiff, 

~GORDON K. PATE ~ - 
1119 Beaumont Sgvings Building 
Baaument, Texas 77701 
Attorney for Defendants, Johkne- 
Manville Producte Corporation 
and Johns-Manville Fiber Glass, 
Ine, 

CEETIPICATE OF SERVICE 

A true and correct copy of the foregoing Objectione of 

pefendants to Motion of Plaintiff for Leave %o Amend Complaint was 

mailed to counsel for each of the other parties herein, addregsed 

te Mr, Ben L. Reynolds, Royeton, Rayzor & Cook, 877 San Jaeinto 

Building, Houstom, Texas 77002; Mr. Ward Stephenaon, Stephenson 

Building, Opvange, Temas; Mr. John Riensira, Beauwmont Savings Build- 

ing, Beawmont, Texas 77701l; Mr. CGsorge 4. Weller, P. 0. Box 350, 

Beaumont, Texas 77704; Mr. Charles 5. Pipkin, P. 0. Box 1832, 

Beaument, Texas 77704; Mr. George Duncan, Beaqumont Squings Build- 

ing, Beaumecnt, Texas 77701; Mr. John Tueker, Bequmont Savings 

Building, Beaumont, Texaa 77701, 
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