
IN THE UNITER STATES DISTRICT COURT 
. e 

FOR TRE EASTERN DISTRICT DOF TEKAS fi;\;’zl? E D i 
1969 BEAUMONT DIVISION mc}: e 12 _ 

Lodt 

CLAUDE J. TOMPLAIT -
 

Ve, H CIViI, BO. 5402 

COMBUSTION ENGINEERING, 
INC,., ET AL -

 

PRE-TRIAL STIPULATION AND ORDER 
R 

It 1s STIPULATED between the parties that the 

following matters are being agreed upop and there will 

be no necessity for the court to have trial on any 

of the following facks: 

I 

The fellowing jurlsdictional questions were ralsed 

and dispoged of as hereinafter indicated: NONE, 

11, 

The following dleposition was made of pending 

motions or other similar matters prelimimary co trial: HOME. 

1171, 

In general THE PLAINTIFF CLAIMS: That for the past 

rwenty~five (25Y years, plainviff has beem an insulator and 

ashbescos worker; that throughout these years in the course 

of hig eoployment for wvarlous employers, he has been required 

to work with, teo wofk arcund, and come in contact with, materials 
used in the insulacing Iinduetry containing asbestes; that such 

naterials were conpounded, prepared, distributed and manufactursad 

by the defendantae; thar such materials containing asbestos were 

highly poisonmous, dangercous and harmful to human beings and 

that such materials were defective and not sultable for the 

cliv.0rder Book SoZd Poged L5 
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purpeses for which they were intended; that as a reault of 

the plaintiff working with, working around, and coming in 

contact with such materiale containing asbestos, he iz and 

has been suffering from the digease asbestosls; that the 

defendants were guilty of negligence and carelessness in 

the following particulars, such negligence and carelessness 

directly and proximately causing the plaintiff's injuries 

and damagess 

{a) That the defendants kpew or in the exercise of ordinary 

or reagonable care ought to have known that the Insulstion 

they mp prepared and manufactured were delecerioue, poisonous 

and highly haymful te plaintiff's body, lungs, respiratory 

aystem, skin aud health, and that plaintiff would not know 

of such danger to hig health, notwithstanding which defendants 

negligently failed to take any reasonable precautions or 

exercime reasonable care to warn plaintiff of the danger 

and harm to which he wam exposed while handling bhe defendante’ 

eald ineulation. 

{b) That the deferdants knew or in the exercise of ardinary 

care oaught o have known that their saild insulation was 

deleterious, polimonous and highly haraful to plaintiff’e body, 

lungs, resplratory aystem, &kin and kealth, and that the 

plaintiff would not know of such dangerous character, netwith- 

standing which defendants fatled and omitted to provide 

plaintiff with the knowledge as to what would be ressonably 
s e o i 

safe and suffficient wearing apparel and proper protective 
———— —— 

equipment and appliances, i1f im truth there was any, to 

protect him from befng poisoned and digabled as he was by 

expoaure te such deleterious and harmful compound subscances 

and other material contained in sald defendants' 1insulation, 
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(e} That the defendants knew or in the exercise of ordinary 

or reasonable ca2re ought to have known that their iasulatien 

was deleterious, polsoncus and highly harmful to plajintiff's 

body, lunge, respiratory system, skin and health, notwich- 

standing which defendants negligzently and carelessly packaged 

eaid insulation 6o that in the ordinary handlipg for instzllatien 

thereof, this plaintiff would come im gontact with such deleterious, 

poisonous and highly harwful compound substances and other 

material contained in said defendants’ insulation, 

{d) Thar the defendants knew or in the exercise of ordivary 

or reasonable care ought to have known that the insulation 

they produced contained deletericous, polsconous and highly 

harmful substances to human body, lungs, resplratory system, 

skin and health, notwithestanding which defendants negligently 

failed o take any reasonable precautlons or exerclse reascnable 

care by placing any warnings on their conzainers of wald 

insulation to warn the handlersz thereof of the dangers to 
[——, 

health in coming in contack with sald insulation, 

(e} 7That the defendante knew or in the exercise of ordinary 

or reasonakle care ought to have known that Lits inmeulation 

contained deleterious, poisonous and highly harmful substances 

to the human body, lungs, respivatory system, skin and health, 

notwithetanding which defendante negligentlg“gggglégd Lo 

plaintiff contalpers of sald insulatidn which were breken 
e o 

open and could not be tranaported without coming in contact 
e - 

with plainriff’as akin and body. 

{fY That tihe defendants kpew or in the exerclse of reasonable 

gcare cught to have known thar their insulacion conmtalned 

deleterious and Wighly harmful substances to plaintiff’s health, 

vody, lungs, respivatory system, and skin, and defesndants knew 
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or im the exercise of ordinary or reasonable care should 

have kmown that plaintiff would not know the dangerous 

charactaristics of their said insulation, notwithstanding 

which defeondants negligantly failed to take reasonabla 

precautions or exercise reasonable care to warm the 
— 

plaintiff of sald davger and to ipsrruct the plainciff 

in the propmr handliang of their said insulatiom, or tao 

take any reasonable precautions or exercise any reasonable 

— - —— 
care te proctect plaintiff from harm and negligenkly falled 

to adopt and enforce 4 reasonable safe plan and method of 

handling and insctalling said insalaciom. 
e s S— 

{g) That the defendants knew or in the exercise of 

reasonable cave ought to have known that their insulakbion 

was defective and that such Insulation was not suit&hle 

for the purposes for which it was intended. 
e ——————— - - ——— 

{h) That the defendsnts shokdd have tested thair produccs, 
f s— 

especiglly thoge containing asbesros, to ascertain the 

aafe or dangerous nature of such products befoxe offering 

them for sale, or in the slternative, should have removed 

sueh products from the warker upon ascertalning that such 

products would cause asbestosia, 

{1} That the defendants sheuld hive devised & method 

of_:fffifiifgg_ggflggggg producta, especially those contalning 

asbestos, that would have Kept those using sucheproducts 

from contracting asbestosis 1F the defendants would not 

renove such producta from sale to the publie, 

(j) That the products ofégggrggzgpgag;s,_ggpggigllz ashestog, 

fij:f_fii:fiflzgi’ e{thfr expressly of impliedly, to be 

mexchantable, when In truth they were not, and therefore, the 
e —— 

defendants breached to the plaintiff, ae well as ta othera, 

the warranty of merchantability, 

(k) That the doctrine of res ipsa loguitur applies in this 
e 

CRBE&. 

—f - 
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V. 

in general, defendant FIBRERBOARD PAPER PRODUCTS 

CORPORATION claims: 

(1) The plaintiff Filed his original complaint on or abeout 

pecember 23, 1966, alleging an actlon for damages allegedly 

resulting to plaintiff from the ume of certain products 

manufactured and sold by numercus defendants, of whieh this 

defendant L5 alleged to have been cne. Plaintiff allegas 

in hip original complaint thar he does not know which of 

the defendants are vesponsible, nelther did he Iinform thie 

defendant of the name of the insulation or insulation material 

which plalotiff contends he cawe in contact with and which he 

alleges and contends caused injury to his body. Further, 

the allegations do not inform this defendant of either the 

year, the placa, the date or dates of alleged contace, the 

date or dates of alleged injury, the name of the product, 

or any other informatlion whereby the exact nature of the 

clatm could be ascercained, The plaintiff restified in 

his orsl deposition that he did not know the name of the 

product or the date or dates upon which he sustained any 

alleged injury, but his dnjury resulted ag a vesult of his 

occupation and constant contact with varlous types of 

insylation producta. 

(2) This defendant denies that the plaintiff sustained any 

injury as a result of contact or use of any product menufactured 

by this defendant, 

(3} This defendant denlem that ft sold any products to 

the amployers listed_}nvgizagtaphs_15_th53pgh 36 of the 

platntiff's firset amended complaint. 

(4) 1f plafutiff did sustain sny injury as rhe respult of the 

use pf any product manufactured by this defendant, which {ia 

-5 
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denied, then such c¢ause of action acerued more than two 

{2) years prior to_:he filing of this auit on December 23, 

_EEEE? and such cause of action for personal injury ias barred 

by the twe (2) yeatr statute of limitation of the State ofTexas. 

{5) This defendant further contends that if plaintiff did 

sugtain any injury am & result of the use of any preduct 

manufactured by thie defendant, that plaintiff was guillty 

aof varlour acts and ominnions conptituting negligence, one 
f— - e a—— - — 

or more of which was a proximate caume of his allegad fnjury, 

and therefore, he is harred from recovery by varlous acts 

af contribqu:y Egg;;gentn- 

{6) This defendant 1is asserting the defense that the plalaciff, 

with full knowledge of the fact that he was creating dust 

from insulation products, worked in sald dust knowlng that 

he would breathe the dust, aod plaintiff knew that he would 

be subject to Injury, and he is therefore barred under the 

theory that any risk was open and obwlows to him, and he 1a 
e DR 

likewise barred utder the doctrine of wolentt non £fit injuria, 

£7) This defeadant further contends there existed no doty on 

the part of this defandant to warm the plafneiff of any 

potential danger in the handling of insulation materials and 

products, and daniaa that 1t owed any duty to plaimeiff to 

adopt and enforce a reasonahly enfe plan and mechod of handling 
4 - P bt b s s oo - — 

and instelling ineulatior and insulation materials. 

() This defendant further contends that plaintiff was Efully 

advisad of his conditien in July. 1961, and he claimed on gaid 
T —— 

date that he was disabled as 3 result of asbestosls, and never- 

theless, he c0ut1nued to work with auch pruduct after esid 
o e s o — = — 

da:e and vuluntarily subjec:ed himself o fnjury uith full 
—_ ———.— e — 

and complete knowledge of the consequenceas. 
— —— e - 

-6~ 
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(9) Each and all of the other contentiens of this defendant 

are set forth ip its original answer on file herein, 

(l9) 1In the event there is any recovery in favor of the 

plainciff sgainst pore than one defendant, and if there 1is 

any recovery agsinst this defendant, then this defendant 

contends that it wili be encitled to contribution. 

v, 

in general, Defendant GUSTIN=BACON MANUFACTURING 

COMPANY clalma: 

£1) Dafendant denies that plaintiff ever worked with any 

product made, manufactured or sold by this defendant. 

(2} Defendant denies thar any product made, wanufactured 

or sold by this defendant contsined any injurioue, harmful 

or dangercus substances, 

€3) Defendant denles that plaintiff svstained any injury as 

a reault eof contact or uge of any product made, manufactured 

or sold by this defendant. 

(4) Defendant says that if plainciff is eyffering from the 

dispane of aghestosis as alleged (which defendant denies) 

that no product manufactured or sold by this defendant consained 

any of the substancea which could pr did cause such diseane, 

(5) Plaiotiff's cause of acriom, 1f any, is barred by the 

two=year statwte of limitationa, 

(6} Plaingiff was guilty of contribucery negligence, 

{7) Plaingiff voluntarily assumed the risk and his c¢claim 

1z barred by the doectrine of velenti nom fit injuris, 

{8) There was ne duty en the part of this defendant to warn 

plaiotiff, 

{9) The productys manufactured by thils defendant were reascnably 

safe and fit for the purpose for whieh made, manufactured and 

s0ld, and defetidant was under no duty to gsee that plaintiff eor 

. 
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plaiatiff's employers adopted and anforced a safe plan and 

method of handling, working with or installing auch material. 

{10) In the svent plaintiff recovers any judgment, then 

defendant is entitled to judgment against the co-defendants 

for contribution, 

vI. 

In general, Defendant OWENS-CORNING FIBERGLAS 

CORTORATION claims: 

(1) Defendant denies that plafintiff ever worksad with any 

product made, manufacturaed or sold by this defendant, 

(2) Defendant denies that any product made, manufactured 

pr sold by thls defendant contained any injurious, harmful 

or dangerous substances. 

(3) Defendant denies that plaintiff sustained any injury as 

a result of contact or use of any product made, manufactured 

or sold by chis defendant, 

{4} Defendant says that if plaintiff is suffering from the 

disease of asbestosis as alleged (which defendant denies} 

thar ap product manufactured or aold by this defendant contained 

any of the substances which could or 4dld cause such dlsease, 

(9) Plalotiff's cause of action, if any, im barred by the 

two=year statute of limitatfions, 

{6) Platntiff was guilty of contributory negligence, 

(7Y Plaintiff valuntarily assumed the risk and his claim is 

barred by the doctrine of volentl non Eit injuria, 

{8) There was no duty on the part of thils defendant to warn 

plaintiff. 

{(9) The products manufactured by thls defendant were reasonably 

safe and £it for the purpeses for which made, manufactured and 

50ld, and defendant was under ne duty to ses that plaintiff er 
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plaintiff's employers adopted and enforced a safe plan and 

method of haodling, working with or inetalling such material, 

{10} 1In the event plaintiff reccvera any judgment, then 

defeandant is entitled to judgment againet the eo-defendants 

for contribution. 

{11} That plainctiff’s conditfen is due solely to acts, 

anlssions and negligence of various employers of plaintiff 

for whom he wotked when being exposed to productes of which 

he complains. 

YIL, 

In general, Defendant EAGLE-PICHER INDUSTRIRS, INC. 

claimsz 

{1) Plaintiff bhas not alleged in his amended complaint that 

he came into contact with any product manufactured by this 

defendant or & date or time of exposure to any product 

mapufactured by this defendant apd therefore no cause of 

actlon ls asperted against this defendant, 

(2) Thigz defendant denles that the plaintiff suvstained any 

injury as a result of contact or use of any produet manufactured 

by 1%, 

(3) If plaiuntiff did sostain aony injory as a resunlt of the 

uee of any prodoct manufactured by this defendant, which 1sa 

denied, then such cause of action accrued more than two years 

prior to the filing of this sult on Decenber 23, 1966, and auch 

cause of action for personal imjury 1s barred by the two year 

statute cf limicacion for the State of Texas. 

{4) If plaintiff did sustain any injury fis a reault of the 
uvee of any praoduct manufactured by this defendant, plaluntiff 

was guilty of various acts and omissions constituting 

negligence, one or more of which was the proximate cause of 

hhis alleged Injury, and therefere, he Is barred from recovery 
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by varloug acts of contributory megligence, 

{5) If plaimtiif did sustain any injury as a result of the 

uee of any praduckt manufactured by this defendant, plaintiff 

used the product with full knowledge of the fact that he was 

creating dust from Insulation products and he worked ir the 

dust knowing that he would breathe the dust and he is there- 

fore, barred from any recovery under the theory that amny risk 

was open and obvious to him and he Is likewise barred under 

the dectrine of volectd non fit ilojuria, 

{6) If plaintiff suatained any injury az & result of the 

yae of any product magpufagtured by this defendant, there existed 

no duty en the part of thip defendant to warn the plalintiff 

of any potential danger in the haodling of insulatlom materials 

and products and this defendant deniee that 1% owed any duty to 

plainciff tovgive any warning with respect fo any product, 

(7} This defendant would show the plalotiff was fully advised 

of his comdicion in July, 1961 at which time he claimed chat he 

was disabled as a result of asbestosis,and nevertheless, he 

continued to work with dnsulation materfal after this date 

and therefore woluntarily subjected himself to fnjury with 

full and complete knowledge of the conseguences, 

(8 Thie defendant would show that ilts products were reasonably 

fic and safe for the purpose for which cthey were made, manufactured 

and aold, and that %if plaingiff were injured as the result of the 

use of any of its products that such Injury was the result of 

the negligence of plaintiff’sa employers and contractors aad not 

this defendant in failing to adopt and enforece safe working 

practices and wethods, 

(9 All of the conkentions of this defendant as set forth in 

its Original Answer on file are adopted, 

(16) Defendant further contends that any condition from which the 

plaintiff is noew suffering, 1f any, 1s the result, in vhole or in 

part, of prier or subsequent injuries, diseases, bodily conditions 

-13= 

The Tomplait v. Combustion Engineering Case File (1962-1969), Pretrial stipulations
ACL Doc 10657 · Page 10 of 21

Published by AsbestosClaims.Law

asbestosclaims.law/library/10657/10

https://asbestosclaims.law/library/10657/10


and Infirmities for which this defendant 1s in nowise liable 

or responeible, 

(1l) Defendant further contenda that plaintiff's damages, if any, 

is the result of an unavoidable acclident. 

(12) In the event there is any recovery in faver of Plaintiff 

agailunst more than one defendsant, and if there 18 any recovery 

against this defendant, then this defendant contends that it 

Thdema Tyer 
will be entitied tfl'cnn:ributian. 

VIIIL. 

In General, Defendant FITISBURGH CORNING CORPORATIOR 

and Defendant PITISBURGEH PLATE GLASS COMPANY claiw: 

{1} Defendants deny that plaintiff ever worked with any product 
made, manufactured or aold by these defendanta, 

(2) nefendantas deny that any product mede, wanufactured or 
gold by these defendants containmed any injorious, harmful 
or dangerous substances. 

{(3) Dpefendants deny that plainciff eustained any injury as 
a result of contact or wse of any product made, manufacturad 
or sold by these defendants, 

{4) Defendants say that if platotiff is suffering Ffrom the 
disesse of asbestosis as alleged (which defendants deny) chat 
no product manufactured or sold by thease defendanta contained 
any of the substances which could or did cauvse such disease, 

{5) The conditions of which plaintiff complains were open and 
pbwious to him, he having been warned by a phyeicfan in 1961 
that his continuing to work wander such conditicons would be 
ipjuricus te his bealth, but plaintiff nevertheleag continued 
to work under such alleged condirions and thereafter valuatarily 
assumed the risk of continwiog to work under the conditiona 
alleged, 

(6) Plaintiff's cause of action, Lf any, 1s barred by the two 
year statute of limitacions, 

(7) Plaimtiff was guilty of contributery neglipence. 

(8) Plaintiff voluntarily assumed the risk and hig clainm is 
barrad by the doctrine of voleati non f£it injuria, 

(%) There was no duty om the part of these defendants to warn 
plaintiff, 

{10) The products manufactured hy these defendants were 

~11- 
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redasonably safe and fitr for the purpose for which nade, 

manufactured and sold, and defendants were undar no duty 

to sse that plaintiff or plaintiff's emploeyers adopted and 

enforeced a safe plan and method of hapdling, working with 

or imgatalling auch material. 

(1) In the event plaintiff recovers any judgment, then 

defendants are entitled to judgment againat the co-defendants 

for contribution, 

(X, 

In Ceneral, Defendants COMBUSTION ENGINEERING, INC. 

and R & I REFRAUTORY AND INSULATION CORPORATION clalm: 

(1) In gensral, these defendants deny liability and contest 

the issue of damages, and deny the allegations of the 

plaintiff's cowplaint with respect therefo, and the acts, 

omisgione and negligeoces and breaches of warvanty as set 

out therein., 

(23 7The defendancs contend that Combustion Enpineering, Ine., 

never at any time material to this suic made, manufactured or 

sold any insulation products, 

(3) Defendante deny that plaintiff ever worked with any 

product made, wanufactured or seld by theve defendants, 

{4y Dnefendants deuny that any product made, mapufactured or 

sold by thoese defendants contaiwned any injuricus, harmfuel or 

dangerous subsfances. 

{5) Defendants detny that plaintiff sustained any injury as 

a result of gcoptact with or vse of any products made, manu- 

factuted or so)ld by these defendants. 

{6) Defendants say that if plaintiff is suffering frem the 

disease of asbestosis as alleged (which defendants deny} that 

no product manufactured or #nld by these defendants contained 

-12= 
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any of the substances which could or did csuse such dissase, 

(7} Defendants ¢ontend that the conditiens of which plaintiff 

complains were open and obvious to him, he having been warned 

by a physician in 1961 that his continuing to work under asuch 

conditioms would be injurious to his health, but plalntiff 

nevertheless centinued to work under such alleged conditlons 

and chereafter voluntarily assumed the risk of continuing to 

wortk under the conditions alleged. 

(B) Plaintiff's cause of action, 1f any, %8 barred hy the 

Texaa twe-year statute of limivacions. 

{9) Plaintiff's gause of action, 1f any, 13 barred by the 

Texas four-~year statute of limitacions. 

{16} Defendants further contepd that the plalotiff himself 

was gulley of conteributory negligence which was the sole 

cause of his alleged injuries and damages, if any, or in 

the alternative, were a proximste cause therecol, among which 

wete the following: 

{a} In falling to uwse and ucilize any safety devices, 

such as gloves, protective clothing, magsks and reepirators 

for breaching. 

(b)Y 1n continuing to work with insulation material after 

he knew, or in the exercise of ordinary care should have known 

that it was affecting his health. 

(e) In continulng ko work with {nsulation material after 

tie had been advised by 4 phyasician not o do so. 

(d} Im failing to seek other employmert where he would 

not come ln contact with insulstion marerials, 

(11) 1In the alternative, defendants contend that the plailntiff’s 

injuries and damages, if any, were caused solely by aetsa, wrongs, 

onisslons ang regligences of third partiea, to-wit, his various 

L 
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employers, in falling to furnish him with protective clothing 

and safety devices, masks and reepiraters for breathing. 

{12} Dbefendants further contepd, 1iv the alcarnacive, that 

the ptaintiff's injuries and damages, £f any, were the result 

of ap unavoidable accident, 

{13} Defsndants furcther contend rhat the plainciff voluntarily 

ggsumed the risk and his clatm i1s barred by the doctrine of 

volenti non £it dnjuria. 

{14) Pefendants further contend that they owed no duty to the 

plaintiff to warn him, 

{15) The products manufactured by these defendants were 

ressonably safa and fir For cthe purposes for which made, 

wanufactured and sold, and defendants were under no duty to 

see that plaintiff or plaintiff's employers adopred and enforced 

a safe plon and method of handling, working with or inscalling 

such materianls, 

(16) Dpefendants further contend that any condition from which 

the plaintiff is now guffering, 1if any, is the resulc, in whole 

of in part, of prior or subseqguent Injuries, diaecasea, bodily 

copnditions and infirmities for which these defendants are in 

nowise liable or responsible, 

{173 In the evant plaintiff recovers any judgment, then 

defendants contend they are entitled te judgment agailnst the 

co-defendants for contribution. 

.9 

In general, Defendants JOHNS=-MANVILLE PRODUCTS CORPORATION 

and JOHNS=-MANVILLE FIBER GCLASSE,INC, g¢latim: 

(1) Defandants deny that plaintiff ever worked with any product 

made, manufactured or 30ld by these defendants. 

(2) Defendants deny thar any product made, manufactured or 

sold by these defendants contained any injuricus, harmful or 

dangerous subsTances, 

~14- 
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{3) Defendants deny that plaintiff sustained any injury as 

a result of contact or use aof any product made manufactured 

or sold by these defendants. 

{4) Defendant Johns=Hanville Products Corporation says that 

1f plaintiff is suffering from the disease of ashestosls as 

alieged {(which defendant denies) that no product manufactured 

or so0ld by this defendant either caused or waa a contributing 

cause to the plaintiff's countracting sald digease. Defendanc 

Johna-Manviliie Filber Glass, Ine. says that Lf plaintiff is 

suffering from the digease of asbestosis as alleged {which 

defendant denlea) that ono product manufactured or sold by 

this defandant contaioned any of the substances which could 

or did cauwse such disease. 

{5) PFlainesiff's cause of action, if any, is barred by the 

two vear statute of limications, 

(6} Plaintiff was gulley of contriburtory negligence. 

(7) Plaiptiff wvoluntarlly assumed the risk and his clafm 

is barred by the doctrine of volenti aon £fit injuria,. 

(8) There was no duty on the part of these defendants to 

warn plaintiff, 

(9) The preoducts manufactured by these defendants were 

reasonably safe and fit for the purpose for which made, 

manufaceured and sold, and defendants were under no duty to 

see that plaintiff er plalntiff’s employers adopted and 

enforced a safe plan and method of handling, working wich 

or installing such material, 

{19) In the event plaintiff recovers amy judgment, then 

defeundants are entitled to judgment againet tha co-defendants 

for contribution, 
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XL, 

THE CONTESTED LSSUES OF FACTSYF RAISED BY THE 

EVJ:DENCE} OR THE FACT IS NOT ESTABRLISHED AS A MATTER OF LaW 

ARE: 

(1) Did the plaintiff work with any product 

manufacturaed by each of the defenudants containing asbes- 

tog fibers? 

(2} When did plaintiff work with each of the 

defenaants' products containing ashestos fibers? 

{3} Where did plaintiff work with each of the 

defendants’ products? 

{4) Did plaintiff sustain any injury from the 

use of such products? 

(5) Is the plaintilff's claim barred by the two 

yeal statute and the four year statute of limitation? 

{¢) Were any of the products contalning asbese 

tos fibers manufactured by any one of the defendants in 

a defective condition when they left the hands of the 

manufacturers? 

{7) Are the defendants guilty of any ngligence? 

{8) Is the plaintiff guilty of contributory 

negligence? 

[9) Were defendants® products reassonably safe 

and f£it for the purpose for which they were made, manu- 

factured and sold? 

{D) was defendants' negligence the proximate 
seuse of plaintiff’s injuries? 

(11) Plaintiff contends that there was an ex- 

pressed warranty of the merchantability of defendants' 

products and that it was breached. Defendants deny that 

there was any expressed warranty and deny a hreach of any 

expressed warranty. 
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(12) Plaintiff contends that there was an implied 

warranty of the merchantability of defendants' products 

and that ic waz breached., Defendants deny that theze 

vas any fwmplied warraanty and dJdany the breach of any implied 

WALYanry. 

(13) Was the fallure of plaintiff to fallow and 

heed the advice of Dr, Jones, glven in 196}, to quit 

working with insulating materials the sole cause of his 

condition and injury? If not, was it a coatriburing cause, 

and if su, tu what extent? 

(;4) Was plaintlif's injurles or coundition caused 

splely by acts of omilsslong of oune or more of his employers 

in falling te provide plalotiff with adequate veuntilation, 

procective clothing, masks, safety devices and respirators, 

1f any such were necessary? 

{15) Did piaintiff woluntarily assume the risk, 

and 1s hie claim barred by the doctrine of volenti non 

fir fnjurial® 

{16) Unavoidable accldent, 

(17) 7The amount of damsges. 

XIl. 

THE COKTESTED ISSUES OF LAW ARE: 

(1) Lz the platutiff's clalm barred by the two 

vyear statute of limitarion and the four year acatute of 

limitation? 

(2} Did the dafendants owe to the pladnetiff che duty 

to warn platntiff? 

(3) Did plaintiff veluntarily aseume the risk, and 

id his claim barred by the deetrine of veolentl nom fit injuria? 

(4} Can plailntiff recover on the theory of either express 

or implied warranty? 

(5} Defendants contend that as a matter of law each of 

their products were reasonably safe and fit for the purpose for 

®whéech the sana were made, manufactured and sold, to-wit, 

insuliating purposes, 
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KII1X, 

POINTS OF Law: 

Plaintlff contends, but defendants do not agree, 

that it is an established madical faet that the disease 

asbestosis is acquired by the inhalation of asbestos dust 

and fibers; that it has been established by depositien and 

will be established furiher by oral testimony thai this is 

a digease commén to Insulators and asbestos workers, and 

it therefors becomes the burden of the defendants fo es- 

tablish any excuse or defense refuting the causal connect- 

len between the disease and the use of such products; that 

once it becomes established by proof that the plaintiff has 

asbestosis and has acquired same from working around as- 

bestos products snd that certain of the defendants manu- 

farture and distribute asbestos produsts, the legal liakil- 

ity for the damages to the plaintiff should be apportioned 

between those defendants responsible; and that if the de- 

fendants in truth believe that any cther concern or manun- 

fasturer did manufacture snd sell asbestos insulating 

products, then the obligatlion and bupden rests upon such 

defandants to bring in by way of doonterclaim or ¢ross- 

action such additional defendants as they believe might 

have contributed to the cause of this dissase by manufaciur- 

ing #na sélling asbestos products which were used by or 

eround the plaintiff, Ln this connection, plaintiff says 

that the defendants are in the best position to know of 2ll 

companies or msnufacturers seliing such products and if 

the damages are te be apportioned ameng the defendants, 

then the obligation rests upon such defendants to bring 

inte this suit by cross-aciion or counterclaim such othed 

defendants as they may believe responsible, in whole or 

in part, for the injuries and damages sufferad by the 

plaintiff., That the nature of this cause of action is 

similar to the alr contamination cases, wherein the concerns 
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¢harged with contaminating the air have the burden 

-agtablishing that they are not the sole or only confam- 

inator, 

XIV, 

That the fellowing complaints in interventions 

have been filled herein: 

{a2) Complaint in intarvention of TEXAS 

EMPLOYERS' INSURANCE ASSOCIATION, seeking to fecove? 

against the defendants and plaintiff (except Johns-Man- 

ville Sales Corporstion, Johns-Manville Products Corpora- 

tion, and Johns=-Manville Fiber Glass, Inc.) the sum of 

One Thousand ($1,000,00) Dollars, reasonable attorneys® 

fees and costs of couprt, 

{b) Complaint in intervention of THE TBAVELERS 

INSURANCE COMPANY, seeking to recover against the defend- 

ants. and plaintiff the sum of Five Thousand ($5,000,00} 

Dollars, reasonable attorneys' fees, and -costs of court. 

(¢) Complaint in intepventisn of GUEEN 
INSURANCE COMPANY OF AMERICA, seeking to Tacover agalnst 

the defendants and plaintiff the sum of One Thousand Five 

Hundred {$1,%00.00) Dallars, reasonable attorneys' fees, 

and costs of court, 

In the evenl plaintiff recovers any judgment, 

the intervenors above named will be entitled to recover 

said amounts out of the plaintiff's recovery. 

. 

IT IS AGREED: 

{1} That all actuarial and life expectancy 

tables and charis may be introduced without testimony. 
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XL, 

The probable length of the trial of this case 

is four (4) days. 

APPROVED: 

- 

[LS———— 

- | 
"4 . %‘V’ APEROVED, SIGWED and EfTERED this _.Z 3 *day of 

May, 1968, \ 
w — 

ghief Judge, Unlted States District 
ourt 
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