IN THE UNITER STATES BISTRICT COURT
¢
et

FIL
FOR TRE EASTERN DISTRICT DF TEKAS BAY 23 %D

BEAUMONT DIVISION

CLAUDE J. TOMPLAIT

-

Ve, H CIViI, BO. 5402

COMBUSTION ENGINEERING,
INC,, ET AL

-

PRE-TRIAL STIPULATION AND ORDER
A

It ia STIFPULATED between the parties that the
following macters are being agread uvpon and there will
be no necessity for the court to have trial on any
of the following facts:

1.

The following jurilsdictional questlons were ralased

and @gisposed of aa hereinafter indicated: NONE,
11,

The following disposition was made of pending

motions or other similar matters preliminary co trial: NONE.
111,

In general THE PLAINTIFF CLAIMS: That for the past
rwenty=-five (25} years, plaintiff has beenm an insulator and
asbestos worker; that throughout these years in the course
of his employment for wvarlous employers, he has been required
to work with, to wofk around, and come in contact with, materials
used in the insulacting Iinduetry containing asbestes; that such
naterials were compounded, prepared, distributed and manufactursad
by the defendantae; thar such materials containing asbestos were
highly poisonmous, dangerous and harmful to human beings and

that such materials were defective and not sultable for the

civ.0rder Book
SoZd Poged 45"
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purpeses for which they were Iintended; that as a reault of
the plaintiff working with, working around, and coming in
contact with such materiale containing asbestos, he iz and
hae been suffering from the digease asbestosls; that the
defendants were guilty of negligence and carelessness in

the following particuvlars, such negligence and carelessness
directly and proximately causing the plaintiff's injuries

and damages;

{a) That the defendants kpew or in the exercise of ordinmary
or Teaspnable care ocught to have known that the insulation
they so prepared and manufactured were deleterious, poisonous
and highly harmful to plaintiff’'s body, lungs, respiratory
aystem, skin and health, and that plaintiff would not know

of such danger to hig health, notwithstanding which defendants
negligently failled cto take any reasonable precautions or

exercieme_reasonable cate to warn plaintiff of the danger

and harm to which he was exposed while handliog bhe dafendancte’

eaid inesulation,

{b) That the deferdants knewv or in the exercisae of ordinary
care ought to have known that their sald insulation was
deleterious, poisonous and highly haraful to plaintiff's body,
lungs, reaplratory eystem, skin and kealth, and that the
plaintiff would not konow of asuch dangerous character, netwith-

stanpding which defendants failed and omitted co provide

plaintiff with the knowledge as to what would be reasonably

safe and suffficient wearing apparel and proper protective

— e ———

equipment and appliances, if im truth there was any, to

protect him from befng poisoned and dtgabled as he was by
expoaure te such deleterious and harmful compound subscances

and other wmaterial contained in sald defendants' 1insulation,

L
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(e} That the defendants knew or in the exercise of ordinary
or reasonable care ought to have known that their iasulatien
was deleterious, polsoncus and highly harmful to plajintiff's
body, lunge, respiratory system, skin and health, npotwich-

standing which defendants negligzently and carelessly packaged

eaid insulation 6o that in the ordinary handlipg for instzllatien

thereof, this plaintiff would come im contact with sueh deleterious,
poisonous and highly harwful compound gubstances and dther

material contalned in said defendants’ imsulation,

{d) That the defendants knew or in the exercise of cordinary

or reasonable care ocught to have known that the insulation

they produced contained deletericous, polscneus and highly

harmful substances to human body, lungs, resplratory eystem,

skin and health, motwithstanding which defendants negligently

failed o take any reasonable precaotlions orT exerclse reascnable
P -

care by placing any warnings on their conzainers of pald

ingulation to warn the handlers thereof of the dangers to

T

health in coming in contact with sald insulatiem,

(e} 7That the defendante koew or in the exercise of ordinary
or reasonable care ought to have known that its impulation
contained deleterfous, poisonous and highly harmful substances
to the human body, lungs, respiratory system, skin and health,

notwithstanding which defendants negligentlgugggglégd to

Plaintiff contalners of sald insulatidm which_ were broken

- ————

open and could not be tranaported without coming in contact

el —————

with plainriff’a akin and body.

{fY That tihe defendancs kpew or in the exerclse of reasonable
care ocught to have kneown thar their insulacion contalned
deleterious and Wighly harmful substances to plaintiff’s health,

vody, lungs, respivatory system, and skin, and defesndants knew
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or im the exercise of ordinary or reasonable care should
have kmown that plaintiff would not know the dangerous
charactaristics of their said insulation, notwithetanding

which defeondants negligantly failed to take reasonablas

precautions or exercise reasonable care to warm the

—

plaintiff of sald dacger and to ipsrruct the plainciff

in the propmr handling of ctheir said insulacion, or to

take any reasonable precautions or exercise any reasonable

care te protect plaintif

from harm and Egg}éggpgézﬂgaﬁled

to adopt and enforce a reasonable safe plan and method of

handling and inscalling said insulation.

i
——  —

{g) That the defendants knew or 1in the exercise of

reasonable care ought to have known that their insulation

was defective and that such Iaosulation was notc suitghle

for the purpoaes for which it was intended.

PR ———— o a ——

{h) That the defendsnts shoadd have tested thalr prodacts,
o

egpeciszlly rhose containing asbestos, to ascercain the
gafe or dangerous nature of auch products before offering

them for sale, or in the slternative, should have ramoved

guch products from the market upon aseertaining thac such
e ———————— - —

products would cause ashestosis,

{f) That the dafendants should have devised 2 method

oi_:fziifiiigg_gg_ggggl products, especially those contalrning
asbeates, that would have Kept those using suchrproducts

from contracting asbestosis 1f the defendants would not
remove such producta from sale to the publie,

{j) That the products ofégggrggzgpgag;s,_ggpggigllz ashestog,
ﬁj:f_ﬁi:fiﬂzgi’ e{thfr expressly of impliledly, to be _
mexchantable, when In truth they were not, and therefore, the
— e

defendants breached to the plaintiff, ae well a8 ta othera,

the warranty of merchantability,

(k) That the doctrine of res ipsa loguitur appliees in this
CREE .

- -
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v,

in general, defendant FIBRERBOARD PAPER PRODUCTS
CORPORATION claims:
(1) The plaintiff Filed his original complaint on or abeut
pecember 23, 1966, alleging an actlon for damages allegedly
resulting to plaintiff from the umre of certain products
manufactured and sold by numercus defendants, of whieh this
defendant L5 alleged to have been cne. Plaintiff allegas
in his original complaint that he does not know which of
the defendants are respondible, nelthar did ke inform thie
defendant of the name of the ingulation or insulation material
whiech plalontiff contends he came in contact with and which he
alleges and contends caused Injury to hie body., Further,
the allegations do not inform this defendaat e¢f either the
vear, the place, the date or dates of alleged contact, the
date or dates of alleged injury, the name of the product,
or any other infermatlon whereby the exact n2zture of the
clatm could be ascercained, The plairntiff reatfified in

his crsl deposition that he did net know the name of the

ptoduct or the dacte or dates upon which he sustalned any

e —— . — —

alleged injury, but his dnjury resultaed ag a rvresult of his
occupatlion and constant conktact with varlous types of
insulation praducts.

(2) This defendant denies that the plaintiff sustained any

injury as a result of contact or use of any product manufactured

by this defendant,

(3} This defendant denlem that ft sold any products to

the amployers listed_}nvgizagtaphs_15_th53pgh 36 of the

platntiff's first amended complaint.

—

(4) 1f plafutiff did sustain sny injury as rhe respult of the

use pf any product manufactured by this defendant, which {ia
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denied, then such c¢ause of action acerued more than two

{2) years prior to_:he filing of this auit on December 23,

_EEEE? and such cause of action for personal injury ias barred
by the twe (2) yeatr statute of limitation of the State ofTexas.
{5) This defendant further contends that if plaintiff did
sugtain any injury am & result of the use of any preduct
manufactured by thie defendant, that plaintiff wasd guillty

of varlour acts and ominnions conetituring negligence, one

f— - e a—— - —

or more of which was a proximacte caume of his alleged injury,

ard therefore, he is bharred from recevery by varlaus acts

of contributory negligence,

(6) This defendant is asserting the defensze that the plaintiff,
with full koowledge of the fact that he was creating dust

from insulation productas, worked in sald dust knowing that

he would breathe the dust, and plaintiff knew that he would

be subject to Injury, and he is therefore barred under the

thaory that any risk was open and obvious to him, and he 1is
oty MTE S oS

likewise barred uttder the doctrine of veolenti mom fit injuria,
{7) This defendant Efurther tontends there exiasied oo duty on
the part of this defendant to warn the plaineiff of any
potential danger in the handling of insulation materials and

products, and denies that 1t owed any duty to plaimeiff to

——

adopt and enforce a reasonably pafe plan and methud nf handling

— e o m e — ot a _———-

and installing ineulatior and imsulaticn materials.

{(8) This defendant further contends that plalntiff was fully

advisad of his conditien in July. 1961, and he claimed on gaid

T ——

date that he was disabled as 3 result of asbestosls, and never-

theless, he c0ut1nued to work with auch pruduct sfter ex1d

- n h e —

da:e and vuluntarily subjec:ed himself o fnjury uith full

—_ ———- — e —

and complete knowledge of the consequences.

— —— e -

-6~
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(9) Each and all of the other contentions of this defendant
are set forth in its origicnal answer on file herein,
(l9) 1In the event there is any recovery in favor of the
plainciff sgainst nore than one defendant, and if chere 1a
any recovery agsinst this defendant, then this defendant
contends that it wil: be encitled to contribution.
v,

In general, Defendant GUSTIN=BACON MANUFACTURIHNC
COMPANY claima:
{1} Dafendant deniea that plaintiff ever worked with any
product made, manufactured or sold by this defendant.
(2} Defendant denies that any product made, manufmctured
or sold by this defendant contained any dojurioue, harmful
or danger¢us Bubsiances.
(3) Defendant denles that plaintiff esuvstained any injury as
a reault cof coantact or use of any product made, manufactured
0T 80ld by this defendant.
(4) Defendant says that if plaintiff is suffering from the
diacase of ashentosis as alleged (which defendant denies)
that po praduct manufactured or so0ld by this defendant conzained
any of the Bubstances which teould or did cause such diseasne,
(5) Plaineiff's cause of actiomn, Iif any, 1is barred by the
two-year statute of limitationa,
{6} Plainriff was guilty of contribucory negligence,
(7) Plaimgiff voluntarily assumed the risk and his claim
iz barred by the doctrine of velenti nom fit injuria,
{8) There was ne duty en the part of this defendant to warn
plaiotiff,
{9) The productys manufactured by this defendant were reascnably
safe and fit for the purpose for whieh made, manufactured and

s0ld, and defetidant was under no duty to gee that plaintiff eor

.

The Tomplait v. Combustion Engineering Case File (1962-1969), Pretrial stipulations Published by AsbestosClaims.Law
ACL Doc 10657 - Page 7 of 21 asbestosclaims.law/library/10657/7


https://asbestosclaims.law/library/10657/7

plajatiff's employers adopted and anforced a safe plan and
method of handling, working with or installing asuch material.
{10) In the svent plaintiff recovers any judgment, then
defendant is entitled to judgment against the co-defendants
for contribution,
vI.

In general, Defendant OWENS-CORNING FIBERGLAS
CORPORATION claims!
(1) Defendant denies that plaintiff ever workaed with aoy
product made, manufactured or seld by this defendsnt,
(2) Defendant denies that any product made, manufactured
ot sold by thils defendant contaipned any injurious, harmful
6r dangerous substances.
{3) Defendant denfes that plaintiff asustained any injury as
a result of contact or use of any product made, manufactured
or sold by this defendant.
{4} Defendant says that if plaintiff is suffering from the

dieease of asbesatosls as alleged (which defendant denies}

thac oo product manufactured or s6ld by this defendant contained

any of the substances which could or did cause such disease,
(5) Plaintiff's cause of actlon, if any, is barred by the
two=-year statute of limitatfons,

{6) Plaintiff waa guilty of contributory negligence.

{7) Plaintiff voluntarily assumed the risk and his claim is
barred by the doctrine of volenti non fit injuria,.

{8) There was no duty on the part of thils defendant to warn

plaintiff.

{9) The products manufactured by thls defendant were reasonably

safe and £it for the purpeses for which made, manufactured and

50ld, and defendant was under ne duty to ses that plaintiff er

-
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plaintiff's emplovers adepted and enforced a safe plan and
method of haopdling, working with or inetall)ling such material,
{10} 1In the event plaintiff reccvera any judgment, then
defendant is entitled to judgment againet the eo-defendants
for contribution.
{11} That plaintiff’s conditfen is due solely to acts,
anlssions and negligence of various employers of plaintiff
for whom he worked when Lefng expoged to products of which
he complains.
YIL.

In general, Defendart EAGLE-PICHER INDUSTRIES, INC,
claimss
{1) Plaintiff bas not alleged in his amended compleint that
he came inco coatact with amy product manufactured by this
defendant or & ddte or time of expoasure to any product
mapufactured by this defendant apd therefore na cause of
actlon ls aseerted against this defendant.
(2) This defendant denles that the plaintiff sustained any
injury as a result of contact or use of any product manufactured
by 1it.
{(3) If plaintiff did sustain aoy injury as a result of the
use of any product manufactured by this defendant, which is
denied, then such cause of action agcrued more thanm two years
priaor to the filing of thia sult on Decanmber 23, 1966, and such
cause ¢f action for personal imjury 18 barred by the two year
statute cf limicacion for the State of Texas.
{4) If plaintiff did sustain any injury ﬁs a reault of the
uvee of any product manufactured by this defendant, plaluntiff
was guilty of various acts and omissions constituting
negligence, one or more of which was the proximate cause of

hhis alleged Injury, and therefeore, he Is barred from recovery
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by varloug acts of contributory megligence,

{5) If plaimtiif did sustain any injury as a result of the

uee of any praduckt manufactured by this defendant, plaintiff

uaed the product with full knowledge of the fagct that he was
creating dust from Iinsulation products and he worked ir the

dust knowing that he would breathe the dust and he is there-
fore, barred from any recovery under the theory that amny risk
was open and obvious to him a&nd he 1s likewise barred under

the dectrine of voleptl non fit injuria,

{6) If plaintiif pustained any injury as & rasult of the

yae of dany product magufactured by this defepdant, there existed
no duty om the part of thie defendant to warn the plaintiff

of any poetential danger in the handling of insulatlon materials
.and products and this defendant denies that 1t owed any duty Lo
plaintiff tovgive any warning with respect te any product,

(?) This defendant would show the plaintiff waa fully advised
of his coandition in July, 1961 at which timea he claimed that he
was disabled as a result of asbeatosls,and mevertheless, he
continued to work with dngulatdion material after this date

and therefore voluntarily subjected himself to fujury with

full and complete knowledge of the consequences,

(8} This defendant would show that 1ts products were reascnably
fit and safe for the purpesse for which they were made, mapufactured
and 80ld, and that ff plalntiff were ipnjured as the result of the
use of any of its products that such Injury was the result of

the negligence of plaintiff’a employers and contractors aad not
this defendant in failing to adopt and enforce safe working
practices and wethods,

(9 All of the conkentions of this defendant as eet fForth in

ite Original Answer on file are adopted,

(16) Defendant further contends that any condition from which the
plaintiff is new suffering, 1f any, 1s the result, in vhole or in

part, of prier or subsequent injuries, diseases, bodily conditions

-10=
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and Iinfirmities for which this defendant 1s in nowise liable
or tresponeible,
(1l) Defendant further contenda that plaintilff's damages, if any,
is the result of an unavoidable accident.
(12) In the event there is any recovery in faver of Plaintiff
agalust more than one defendant, and if there 18 any recovery
against this defendant, then this defendant contends that Lt

Thdema Tyer
will be entitied tﬂ'cnn:ributian.

VIII.
In General, Defendant PITISBURGCH CORNING CORPORATION

and Defendant PITTSBURGH PLATE CLASS COMPANY claim:

{1} Defendants deny that plaintiff ever worked with any product
made, manufactured or seld by these deferdants,

{2) Dafendants deny that any product made, manufactured or
gold by these defendants contained any injurious, harmful
ot dangerous subsktances.

{3} Defendants deny that plaintiff sustained any injury as
a tesult of contact or use of any product made, manufactured
or sold by these defendantg,

{4) Defendants say that if plaintiff 1s suffering from the
disesase .of asbestosis as alleged (which defendanta deny) that
no product manufactured or sold by theae defendants contalned
any of the substances which could or dfd cause such disease,

{5) The conditions of which plaintiff complains wers open and
pbvious to him, he having been warned by a physicfan In 1961
that his continuing to work uander such copditiona wauld be
ipjuricus to his heaslth, but plaintiff nevertheleass continued

to work under such alleged conditions and thereafter voluntarily
assumed the risk of ceontinuipg to work under the conditiona
alleged,

{(6) Plaintiff's cause of acction, if any, 1ls barred by the two
year statute of limitacions.

(?) Plaimtiff was guilty of contributeory negligance.

(8) Plaintiff voluntarily assumed the risk and hig clainm is
barrad by the doctrine of voleanti non fLit injuria,

(%) There was no duty om the part of these defendants to warn
plaintiff,

{10) The products manufactured hy these defendants were

=11=
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redasonably safe and fitr for the purpose for which nade,
manufactured and sold, and defendants were undar nao duty
to sse that plaintiff or plaintiff's emploeyers adopted and
enforeced a safe plan and method of hapdling, working with
or imgatalling auch material.
(11) In the event plaintiff recovers any jJjudgment, then
defendants are entitled to judgment againat the co-defendants
for contribution,
[x.

In Ceneral, Defencants COMBUSTION ENGINEERING, INC.
and R & 1 REFRACTORY AND INSULATION CORPORATION claim:
(1) In genaral, these defendants deany liability and contest
the issu¢ of damages, and deny the allegations of the
plaintiff's complaint with respect theretfo, and the actsz,
omissicne and negligences and breaches of warranty as set
cut therein.
{2) The defendants contend that Combusticon Engpineering, Inc.,
never at any time material to this suic made, manufactured or
so0ld any insulation products.
(3) Defendante deny that plaintiff ever worked with any
product made, mwaoufactured or gold by these defendants,
(4) Defendants dauny that any product made, manufactured or
sold by thase defendants contained any ipjuricus, harmful or
dangerous substanceas.
{5) Defendants deuny that plaintiff suetained any injury as
a result of gcoptact with or vse of any products made, manu-
factured or so)ld by these defendants.
{6) Defendants say that if plaintiff is suffering frem the
disease of asbestosis as alleged (which defendants deny)} that

no product manufactured or #nld by these defendants contained

-12=
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any of the substances which could or did csuse such dissase,
(7} UDefendants gfontend that the conditiens of which plaintiff
complains were open and abviouws to him, he haviog been warned
by a physician in 1961 that his continuing to work under such
conditioms would be injurious to his health, but plalntiff
nevertheless centinued to work under such alleged conditlons
and cthereafter voluntarily assumed the riek of conkilouing to
work under the conditions aslleged.

(8) Plaintiff's cause of action, if any, is barred by the
Texas twe=year statute of limitacrions.

{9} Plaintiff's cause of action, 1f any, 13 barred by the
Texas four-year statute of limitations.

{1¢} Defendants further contend that the plaintiff himself
was gulley of contributory negligence which was the sele
cause of his alleged injuries and damages, if any, or in

the alterrative, were a proximate cause therecf, among which
were the followings:

{a) In falling to use and utilize any safety devices,
such as gloves, protective clothing, masks and reepilrators
for breathing.

{b) 1n continuing to work with insularion material after
he knew, or im the exerclse of ardinary care should have known
that it was affecting his health.

(c) In contiouing to wark with insulation material afcer
he had been advised by a physiciap not ta do so.

(d} In failing to seek other employmert where he would
not come in contact with insuistion materials,

(11) 1In the alternative, defendants contend that the plailntiff’s
injuries and damages, if any, were caused solely by aets, wrongs,

onisslons ang regligences of third partiea, to-wit, his various

-ii-
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employers, in falling to furnish him with protective clothing
and safety devices, masks and reepiraters for breathing.
{12} Dbefendants further contepd, 1v the alcarnacive, that
the ptaintiff's injuries and damages, £f any, were the result
of ap unavoidable accident,
{13} Defsndants furcther contend rthat the plainciff voluntarily
esgumed the risk and his clatm jis barred by the doctrine of
volenti nen £it injuria.
{14) Defendants further contend that they owed no duty ¢o the
plaintiff to warn him,
€15} The preoducts manufactured by these defendants were
reasonably safa and fit Eor the purposes for which made,
wanufactured and sold, and defendants were under no duty to
see that plaintiff or plaintiff's employers adopted and enforced
a safa plan and method of handling, working with or inscalling
such materisls.
(16) pefendants further contend that any condition from which
the plaintiff is now suffering, if aoy, is the resulc, in whole
or in part, of prior or subsegueat Iinjuries, difaeasea, bodily
conpditions and infirmities f£or which these defendants are in
nowlisee liable or responsible,
{17} In the eveant plaintiff recovers any judgment, then
defendants contend they are entitled te judgment agalnat the
co-defendants foar contribution.
X,

In general, Defendants JOHNS=-MANVILLE PRODUCTS CORPORATION
and JOHNS=-MANVILLE FIBER GCLASE,INC, clatim:
(1) Defandants deny that plaintiff ever worked with any product
made, manufactured or 30ld by these defendants.
(2) Defendants deny thar any product made, manufactured or
sold by these defendants contained any injuricus, harmful or

dangerous substances,

~14-
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{3) Defendants deny that plaintiff sustained any injury as

a result of contact or use aof any product made manufactured
or sold by these defendants.

{4) Defendant Jobhns=Hanville Products Corporation says that
1f plaintiff is suffering from the disease of ashestosls as
alieged {(which defendant denies) that no product manufactured
or so0ld by this defendant either caused or waa a contributing
cause to the plaintiff's contracting sald disease. Defendanc
Jahna-Manville Fiber Glasa, Inc. says that if pilalatiff is
cuffering from the disease of asbestosis as alleged {which
defendant denilea) that no product manufactured or sold by
this defendant contained any of the substances which could

or did cause such disease.

(3) Plaintiff's cause of action, if any, i3 barred by the
two year statute of limications,

(6) Plaintiff was gullty of concributory negligence.

(7) Plaiptiff veluntarlly assumed the risk and his claim

is barred by the doctrine of volenti non fit injuria,.

(8) There was ne duty on the part of thepe defendants to
wartn plaintiff,

{9) The products manufactured by these dafendants ware
reasonably safe and fit for the purpose for which made,
manufactured and sold, and defendants were under no duty to
see that plaintiff or plaintifi's employers adopted and
enforced a gafe plan and method of handling, working wich

or installing such material,

{19) In the event plaintiff recovers amy judgment, then
defeundants are entitled to judgment againet tha co-defendants

for contribution,

-]5=
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XI,

THE CONTESTED LSSUES OF FACTSYF RAISED BY THE
EVJ:DEI\'ICE} CR THE FACT IS NOT ESTABRLISHED AS A MATTER OF LaW
ARE:

(1) Did the plaintiff work with any product
manufacturaed by each of the defenudants containing asbes-
tog fibers?

(2} When did plaintiff work with each of the
defenaants' products c¢ontaining ashbestos fibers?

{3} Where did plaintiff work with each of the
defendants! products?

{4) Did plaintiff sustain any injury from the
use of such products?

(5) Is the plalntlffts c¢laim barred by the two
year statute and the four year statute of limitatlon?

{6) Were any of the products contalning asbese
tos fibers manufactured by any one of the defendants in
a defective condition when they left the hands of the
manufacturers?

{7) Are the defendants quilty of any mgligence?

(8) Is the plaintiff guilty of contributory
negligence?

(9) Were defendants® products Teassonably safe
and fit for the purpose for which they weére made, manu-
factured and sold?

{D) Was defendants' negligence the proximste
cause of plaintiff's injuries?

(11) Plaintiff contends that there was an ex-
pressed warranty of the merchantability of defendants'
products and that it was breached. Defendants deny that
there was any expressed warranty and deny a hreach of any

expressed warranty.
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(12) Plaintiff contends that there was an implied
warranty of the merchantability of defendants' products
and that ic waz breached, Defendants deny that theze
vas any fwmplied warraanty and dJdany the breach of any implied
WALYaury.

(13) Wwas the fallure of plaintiff to fallow and
heed the advice of Dr, Jones, glven in 196}, to quit
working with insulating materials the sole cause of his
conditiaon and injury? If not, was it a coatriburing cause,
and 1if so, ta what extent?

(;4) Was plaintiff's injurles or coandition caused
solely by acts of amisslone of oune or more of his employvers
in failing te provide plaintiff with adequate ventilation,
protective clothing, masks, safety davices and respirators,
1f any Buch were necessary?

{15) Did piaintiff woluntarily assume the risk,
and 1s his claim barred by the doctrine of volenti non
fic fnjuria?

{16) Unavoidable accident,

(17) The amcount of damages.

RIIL.

THE CONTESTED ISSUES OF LAW ARE:

(1) Is the plaintiff's clalm barred by the two
year etdatute of limitation and the four year atatute af
linjtation?

(2} Did the defendants owe to the plalaciff the duby
to warn plafintiff?

(3} Did plaintiff veluntarily aseume the risk, and
id his claim barred by the deetrine of veolentl nom fit injuria?

(4} Can plailntiff recover on the theory of either express
or implied warranty?

(5} Defendants contend that as a matter of law each of
their products were reasonably safe and fit for the purpose for
whéech the sana were made, manufactured and sold, to-wit,
insulating purposes,
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KI1I1X,

POINTS OF LawW:

Plaintlff contends, but defendants do not agree,
that it is an established medical faet that the disease
asbestosis is acquired by the inhalation of asbestos dust
and fibePs; that it has been established by depositien and
will be established furiher by oral testimony thai this is
a digease common to Insulators and asbhestos workers, and
it therefors becomes the burden of the defendants fo es-
tablish any excuse or defense refuting the causal connect-
lon between the disease and the use of such products; that
once it becomes established by proof that the plaintiff has
asbestosis and has acquired same from working around as-
bestos products End that certain of the defendants manu-
facture and distribute asbestos products, ihe legal liabil-
ity for the damagss to the plaintiff should be apportioned
between those defendants responsible; and that if the de~-
fendants in truth believe that any other concera or manu-
fasturer did manufacture and sell ashestos insulating
products, then the ebligation #nd bupden rests upon such
defandants to bring in by way of counterslaim or dross-
action such additional defendants as they believae might
have contributed to the cause of this dissase by manufactur-
ing sna s¢lling asbestos products which were used by or
eround the plaintiff, In this connection, plaintiff says
that tie defendants are in the best position to know of all
companies or manufacturers seliing such products and if
the damages are te be apportioned ameng the defendants,
then the obligation rests upon such defendants to bring
inte this suit by oross-aciion or counterclaim such othed
defendants as they may believe responsible, in whole or
in part, for the injuries and damages sufferad by the
plaintiff., That the nature of this cause of action is

similar to the alr contamination cases, wherein the concerns
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¢harged with contaminating the air have the burden
-agtablishing that they are not the sole or only confam-
Inator,

X1V,

That the fellowing complaints in interventions
have been filled herein:

{a2) Complaint in intarvention of TEXAS
‘EMPLOYERS' INSURANCE ASSOCIATION, seeking to fecove?
against the defendants and plaintiff (except Johns-Man-
ville S5ales Copporstion, Johns-Manville Products Corpera-
tion, and Johns-Manville Fiber Glass, Inc.) the sum of
One Thousand ($1,000.00) Dollars, reasonable atterneys®
fees and costs of couri,

{b) Complaint in interventicn of THE TRAVELERS
INSURARCE COMPANY, seeking to recover against the defend-
ants. and plaintiff the sum of Five Thousand ($5,000,00)
Dollars, reasonable sttorneys' fees, and -costs of court.

(¢) Complaint in Intervention of GUEEN
INSURANCE COMPANY OF AMERICA, seeking tc Tacover agsinst
the defendants and plaintiff the sum of Cne Thousand Five
Hundred ($1,%00.00) Dollars, reasonable attorneys' fees,
and costs of court,

In the evenl plaintiff recovers any judgment,
the intervenors above named will be entitled to recover
said amounts out of the plaintiff's recovery.

®.,
IT IS AGREED:
{1} That all actuarial and life expectancy

tables and charis may be introduced without testimony.
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XL,
The probable length of the trial of this case

is four (4) days.

APPROVED :

May, 1968,

hS

t —
ghief Judge, Unlted States District
ourt
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