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CIVIL ACTION NO. &402

ANSWER OF FHE DEFPENDANT, JOBRS-MANVILLE FIBER
GLASE, IND,, TO PLAIRTIFF'S SECOND AMENDED COMPLAINT

BDefendant, Johne-Manville FPiker Glase, Ine., in reeponea

te plaintiff’s second amended acmplaint, asaye:

[

Defendant cannot admit or deny Paragraph 1 with respect

te jurisdiation ge defendant has no knowledge or information ag

to the reaidency and cittazenghip of other defendants.

2.

Anewering paragraphs 2 and 3, defendant admits the same.

8.

Answering paragraph &, thieg deferidant admite that it <

a foreign corporation, organized, created and ezisting under and

by viritue of the lawe of the State of Delawara.

4.

Angvering paragraphs 4, 5, 7, 8, 2, 10, 1l and 12, défen-

dant says that such paragraphs refer to pardies other than this

defendant and this defendant ie not reguired to and does not have

eufficient information to arewer the svame.

5.

Angwering paragraph 18, defendant eayes that it iz with-

out sufficient knowledge or informgiion to admit or deny the

allegations which refer to the producte manufactured by all of
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the defendgnts, but thie defendant doee admit that it manufacturad
and sold insulating materiala, but it i{a denied that any of such
products caweed any injury to platntiff.

g.

Answering the allegatione in paragraphs 14, 37, 38, 32,
40, ¢1, and 43, defendant denies the same.

7.

Answering the gllegatiome gontained in paragraphs 15,
i, i7, 18, L9, 20, 21, 22, 23, 24, 26, 27, %8, 29, 30, 31, 3=,
88, 34 and 35, defendant gaye it ie without sufficient knowledge
or information to admit or deny the same.

8.

Anguweping the allegationa ocontained in paragraphe 25
and 36, this defendant admits that in 1962, 1983 and 1384, the
plaintiff wvorked for Johne-Manville Sales Corporation. In reply
to the remaining allegaiions conitained in paragrapha 25 and 36,
thias defendant does mot, at thie time, have suffictent knouledge
or information to either admit opr deny the same.

g.

Angwering the allegatioms eontained in paragrapk 42,
this defendant spaye it ig without sufficient knovwledge or infor-
mation to admit or deny ithe mame.

ig.

Anawering the prayer teo plaintiff'e complaint, defen-

dant denies that plaintiff ie entitled to any of the relief sought.

AFFIRMATIVE DEFENSES

Li.

Further answering, and by way of affirmative defense,
defendant saye that the products whieh thie defendant manufactured
and sold were at all timee recscuably fit and auittable for the
purpose far whick manufactured and sold. It te denied that tha

game vepe in gnywise defecitive.
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ta.

befendant denies that any product which it manufactured
and soid in awywiee caused or brought about any injury or illneas
to plaintiff, and defendant further says that the physical condi-
tion of whick plaintiff complaing was in nowvise caused or Brought
about by any product manufactured and soi& by thie defendant and
that such condition wae due esolely to disease and other cauves.

i3.

Further answering heprein, defendant says that plaintiff’a
aauee of aetion, if any, acerued more than four (4) years prior
to the insiitution of thia action, and defendant pleads the four-
year Statute of Limitations of the State of Texas in bar of
plaintiff'e elaim,

L4,

Further answering herecin, defendani_saye that plaintiff's
equse of aation, £f-ﬁﬁy, aeerued mopre than two (2) years prior
to the inatitution of thie action, and defendant pleads the two-
year Statute of Limitations of the State of Texas in bar of
plaintiff’e claim.

15.

Further answering, defendant says that the injuries,
eonditions and demages of whieh plaintiff complaine were due
solely and alone, or in the alternative, were proximately oeuaed
by the negligent aqete, wronge and omissione of the plaintiff, and
that at all times material hereto plaintiff failed to exeraise
ordinary ocare for his own safety, all of which prozimately caueed

the injuries and conditione of which he complaing, all of which

i# pled in bar hersof.
ig.
For' further answer and affirmative dafense, defendant

gays that ag early as 1861 plainiiff became ill, suffering from
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veaknege and shortness of breath, and he was then and there in=-
atrueted and direcied by a physician of hias own chotce to stop
working with, in and around materials op_in areas whereby he wae
expoaed to inhalation of dust or other foreign subetancee. Plain-
tiff failed to heed such warnings, instructione and directions
and continued to voluntarily expose himself to-the mattére of
which ke now ocomplaine, and plaintiff failed to t;ke reasonable
precautions, auch ae the wse of a safety mask or pespirater, and
he voluntarily empoeed himself to the conditions and hazarde of
which he complaine and voluntarily aasumsé the risk of injury
thereby, all of which ie plaed in bar hergaf.

L.

Further answering herain, defemdant says that the plain-
tiff's injuries and damages, if any, were the reault of an unavoid-
able aecaident.
B ‘ta.

Further arnswering herein, defendant says that the failure
of the plaintiff to heed the warnings in 1961 to stop working
with, in and arcund materials or in arecas whereby he was exposed
to inhalation of dust or other foreign subetances, wga the acle
cause of plaintiff's injuries uand damages, if any.

ia.

Thie defendant aays that if plaintiff asustained any in-
Jury as & result of the use of any material or materials manufaec-
tured by this defendant, which is denied, the danger, i1f any,
ariatng From the continued use of sush materiql or mateprials many-
factured by this defendant, whioch ig denied, the danger, if any,
arising From the econtinued use of sueh materiql or materials wvas
open and obuious and wgs well known o the plaintifyf, or ghould
have been known to him, but nevertheleos he continued to woprk as

an ingulator, and continuwed to subject himself to such eonditions
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and +f he did wuse products manufactured by thia defendant, after
‘having been advieed that he had aebeetoels and should not econ-
tinue o work gs an ingulator, then he caaumed any riek in conn-
aetion with the use of such product and such danger, if any, in
the uge of insulation products was open and obvicue and apparent
0 the plaintiff, and he cannct reocover for any period in which
he deliberately subjected himself to the dangera, if any, in-
voived in working with fnsulation matericla. In the altermative,
if there was any danger, and such was not open and obvious and
apparent to platntiff at alil times, nevertheless he Knew gt all
times of the dangere, if any, invoilved in working with insulation
materigle and in werking avound samsz and continued to uge and
wark with auah materigls under such conditions and with such know-
lédge and, therefore, this defendant oved him no duty io warn
him oFf any dangeres invelved and he is, therefore, barred from any
recovery aunder the theory of volenti non fit injueia. §Eill fur-
ther in the alternative, from and after the date on which the
plaintiff wae advised and had knowledge that he wae sustaining
injury Ffrom vorking with insulation materigls, if this defendant
ever owad him any duty to warrn of the poesible effects of working
-pith {ngulation materials, which ts dented, then this defendant
owed the plaintiff no duty to warn kim of any alleged damgers in-
voived after he had full knowledge of his sonditien and was fully
varned to remove himsalf from aaid work or the areq wherse he
aould be subjected to air which had insulation dust in it. He
i8, therefore, barred from recovery on the basis that thie defen-
dant owed him me duty and this defendant viclated no duty of
care, owed teo satid plaintiff.
2a.

For further answer, defendant saye that tf plaintiff

should vrecovar any judgmant herein (and defendant deniss that
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plaintiff 1e entitled to recover Judgment), that then under the
proviaions of Articile 2212, Vernon's Annotated civil Statutes,
ae wall ge gt common Law, deferndant {8 entitled to Judgment for
contribution over and againet the go-defendante, and each of
them, Jointly and severally.

NBEREFORE, defendant movee and praye ithe Court that
upon trial hereof plaintiff resover nothing, and in the alfer-
native, for judgment against the co-defendants for econtribution,
and for such other and further velief in the premises as it may

ehow titeelfl Jjustly entitled to receive.

GORDON k. PATYE

1119 Beaument Savinge Buiilding
Attorney for Defendant, Johns-
Manville Fiber Gicss, Ine.

CERTIFICATE OF SERVICE

A true and eorrect copy of thé forsgoing Anguwer of the
Dafendant, Johng-Manpille Pibaer Glasse, Ite., to Plaintiff'a Sesond
Amended Complaint, was on the gg day of May, 1§68, served
upon coungel for each of the other parties herein, addressed to
Mr. Ben L. Reynolds, Royeton, Rayaor & Cook, 877 San Jacinte Build-
ing, Douston, Texras 77002; Mr. Ward Stephenson, Stephenson Build-
ing, Orange, Texas; Mvr. John Rienetra, Beaumont Savinmgs Building,
Beaumont, Texas 77P01; Mr. George 4. Weller, Post Office Box 358,
Beaumont, Texes ?7704; Mr. Charles 5. Pipkin, Poet Office Box 1632,
Reaumont, Texas ?7704; Mpr. George Duncan, Bequmont Savings. Build-
ing PP701l; Mr. John Tuckep, Beaumont Saevings Building, Beaumont,

FExas ?7701.

tiorney for Johng-Manville
Fiber Glase, Inc.
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