FILED

IR THE UNITED STATES DISTRICT COURT MAY 241963
™M 19

FOR THE EASTERN DISTRIUT OF TEXAS 3,000 R Cooncy, Clerk, U. S Court

BEAUMGRT DIVISION By
DEPUTY

CIVIL ADTION N0, 5402

CLAUDE J. TOMPLAIT
L)

COMBUSTION ENGINEERING, IRC.,
ET AL

Ry Sy oy iy iy g

ASSWER OF THE DEFENDANT, JOENS-MANVILLE PRODUCTS
CORPORATICN TO PLAIRTIFF'S SECOND AMENDED COMPLAINT

De fendant, Johne-Manviile Producte Corporation, in re-

sponge to plaintiff'e second amended complainit, saye:
L,

bafendant cannot admit or deny Faragraph 1 with respeet
to juriszdietion ae defendant hae no knowledge or information as
to the residency and eiiisenship of cither defendantas.

a.
Answering paragraphs Z and 3, defendant admits ithe zame.
3.

Ansvening paragraph 6, thie defendant admite that it is8
& foreign corpovation, organised, created and existing under and
by virtue of the fTawe of the State of Pelavare.

4.

Angwering paragraphs 4, 6§, 7, 8, ¢, 0, Il and 12, defen-
dant says that euch paragraphe refer to partiesz other than thia
defendant and thia defendant ig not regquired te and dees not have
sufficient information to arewer the same.

&.

Answering paragraph 13, defendant saye that it iz with-

out sufficient knowiedge or information to admit or deny the

allegatione which refer to the producits manufactured by alil of
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the defendante, but thie defendant does admit that it manufaetured

arnd sold insulating materiagls, but it ie denied that any of sush

products eaused any injunry to plaimiifyf.

g.

Anewering the allegations in paragraphe 14, 37, &8, &2,

40, 41, and 43, defendant denies the same.

7.

Ansuwering the allegations ascntained in puavagraphs 1§,

1, 17, 18, 18, 20, 21, 32, 23, 24, 26, 27, %8, 28, 30, 3i, %8,

33, 34 and 39, defendgnt says it {18 without suffieient knowledge

or information to admit or dany the same.

8.

Ansuering the allegatiions contained in paragraphs 26

end 36, thie defendant admite that in 1962, 1883 and 1884, the

plaintiff worked for Johns-Manbille Salee Corporation.

In reply

to the pemaining allegations gentained in paragraphks 26 and 38,

this defendant does not, at this time, have eufficiant knowladge

or information to either admit or deny the same.

9.

Answering the allegations contained in parggraph 42,

thia Jdefendant says it is without sufficient knouwledgs or infor-

mation to admit or deny the same.

ie.

Answering the prayer to plaintiff's complaint, defen-

dant demiee that plainiiff ies entitled to any of the relisf sought.

APFPIRMATIVE DEFERSES

.

Purther anawvering, and by way of affirmative defensa,

defendant agye that the products whiech this defendant manufastured

and sold ware at all timea raasonably Fit and suitable for the

purpose for whieh manufactuved and sold. It is denied that the

game were in anywise defeciive.
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12,

Defendant deniss thai any product which it manufactured
ond gsold in awywiase eqused or brought about any tnjury or ililnezs
t0 platntiff, and defendant further saye that the physical eondi-
tion of whicsh plaintiff complaine was in nowise caused or brought
abkout by any produect manufactured and sold by this dafendant and
that sueh condition wae due solely to diseqea and other ecaqusea,

Lz,

Further answering herein, defendant saya that plaintiff'e
caquee of action, if any, acerued more than Ffour (4) yearas prior
t0 the inetitution of this action, and defendant pleades the four-
yaar Statute of Limitaiione of the State of PTezas tn bar of
plaintiff's slaim.

14.

Further aqngwepring herein, defendant. says that plaintiff's

caquee of aotion, if any, aceerued more than twe (Z) yeare prior

to the inetitution of this aeetion, and defendant pleads the two-

year Statute of Limitatione of the State of Texas in bagr of

pilaintiff’'e elaim.
L5,

Further angwaring, defendant pays that the injuries,
conditions and damagee of which plaintiff complaing were due
golaly and alone, or in the alternaotive, were prosimateily cauaed
by the nagiigent aots, wrongs and omissions of the plaintiff, and
that at all times material hereto plaintiff failed to exereise
ordinary care for his oun eafety, all of which proximately ecaused
the injuries and conditions of which he comﬁlaina, all of which
i pled in Par heraof.

16.

For' further answer and affirmative defenpe, defendant

sayes that ae early aes 1361 plaintiff became 111, auffering from
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weaknegs and shortnesr of breath, and he wae then and there in-
strueted and directed by a physician of his oun choice to stop
werking with, in and around materitals or in arecs whereby he was
expoaed to inhalation of duet or other foreign substanoes. Flain-
tiff failed to heed such warnings, imsitructions and direotions
and continued teo wolunitarily expeose himaalf to the maitere of
whieh he now complaing, and plaintiff failed ie ftake regsonable
precautions, such ws the use of g safety mask or respirator, and
ke voluntarily eaposed himself to the conditions and hazarde of
whtoh ke complaine and voluntarily aesumed the riek of injury
thareby, all of which is pled in bar hereof.

i7.

Further anowering hersin, defendant saye that the plain-
tLff'e infuriee and damages, 1f any, were the result of an unaveid-
able aaeidant.

ia.

Further answering herein, defsndant gaye that the failure
of the plaintiff to heed the warnings in 1881 to stop working
with, in and aroﬁnd materiale or in aregs whereby he was sxposed
to inhalation of dust or other foreign substaneces, was ithe #cole
aeuse of plaintify's injuries and damages, Lf any.

3.

This defendant saye that 1f plaintiff sustgined any in-
Jury as a result of the uss of any materiagl or materials manufac-
turad by thie defendant, whiek ie denied, the danger, i1f any,
ariging from the continued use of euoh material or materials manu-
faotumed by this defendant, whioh is denied, the danger, if any,
ariaing from the continued use of auck material or materiale was
cpen and obvious and wae well Rnown to the plaintiff, or should
hagve beer known to him, but nevarthelegs ha continued to work as

an insulator, and continued to subject kimself to suck conditions
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and £f he did wee products manufactured by thie defendant, after
having been advieed that he had acsbestosis and should not com-
tinue to work aa an tneulater, then he asaumed any risk in conn-
ection with the use of such product and such danger, if any, in
the use of insulation products was open and obvious and apparent
to the plaintiff, and he cannot recover for any period in which
he deliberately subjested himself to the dangers, if any, in-
volved in working with insulation materials. In the alternative,
if there wae any danger, und such was not open and cbvious and
apparent to plaintiff at all times, navertheless he knew at all
times of the dangers, if any, invelved in working with inzulation
materials and in working around same and continued to use and
work with such matarials under aueh conditions and with such know-
ledge and, therefore, this defendant owed him no duty te waran
him of any dangers involved and he is, therefore, barred freom any
reacovery under the theery of volenii non fiﬁ injuria., Still fur-

ther in the alternative, from and after the date on which thea

plaintiff vas advised and had knowledge that he wag sustaining

ingury from working with insulation materials, if this defendant
ever owed him any duty to warn of the possible effeats of working
with imeulation materials, which is denied, then this defendant
ovaed the plaintiff no duty to warn him of any alleged dangers in-
volved after he had full knowledge of his condition and wae Fully
wvarned te remove himself from eaid work or ithe areq where he
could be eubjected to air which had insulation dust in it. He
ie, therefore, barred from recovery on the basis that thie defen-
dant pwed him no duty and this defendant violated no duty of
eare, owed to satd plainitff.
20.
Por Further gnower, defendant saye that if plaintiff

should recover any judgment herein f(and defendani dentiga that
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plaintiff is entitled to recover judgment), that then under the
provteions. of Article 2212, Vernon's Annotated Civil Statutes,
as well as ot common Law, defendant 18 entitled to judgment for
aontribution over and againet the co-defendante, and eaqoh of
them, jointly and severally.

WHEREFORE, defendant moves and prays the Court that
upon trial hereef plaintiff recover nothing, and in the alter-
native, for judgment againat the co-defendants for contribution,
and for sush other and furiher pelief in the premizes as it may

ghow itself justly entitled to reeceive.

P K
GORDON RE. FPATE

1113 Beaumont Savings Building
Begumont, Texae 77701

Attorney Jfor Defendant, Jehna-
Mgnwille Products Corporation

CERTIFICATE OF SERVICE

A true and ecrreet ocopy of the foregsing Anaswer of the
Dafendant, Johna-Manville Products Copporation to Plaintiff's
Second Amended Complaint, was on the ’25{& day of May, 1968,
sevved upon couteal for eqoh-of the other parties herein, add-
ressed te Mr. Ben L. Reymolde, Roysiton, Rayaor & Cook, 877 San
Jacinte Building, Housgton, Texga 77002; Mr. Ward Stephenson,
Stephengon Building, Orange, Tezaa; Mr. John Rienstra, Bequmont
Savings Building, Bequmont, Texas 77701; Mr. Ceorge A. Weller,
Post Office Boxz 350, Beduhont, Texqge ?7704; Mr. Charlea 5. Pipkin,
Poet Office Box 1832, Beaumont, Texas 77704; Mr. George Duncan,
Beaumont Savinge Building 77701; Mr. John Tucker, Beaumont

Savings Building, Beaumont, Temge 77701l;

Attorney for Johns-Manville
Products Corperation
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