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IN THE UNITED STATES DISTRICT COﬁR’I‘
IN AND FOR THE FASTERN DISTRICT OF TJ:Z‘_X“QSIUN & 1988

HEFAUMONT DIVISION oe N re
) Jﬂi'ﬂl.:‘-, I (U‘J.:F;Ej.', C:‘l'i'a".,‘[_:_ Nov.
CLAUDE J. TOMPLAIT i Drira
vs. i CIVIL ACTION
COMbUSTION ENGINEEFRING, i NO, 5402
INC., ET AL

MOTION TO LIMIT AND RESTRICT PLAINTIFF'S
MOTION FOR DISCOVERY

TO THE HONQRABLLFE JUDGE OF SAID COURT:

Come new Lefendants, PITTSoURGH FPLATE GLASS COMPANY and
PITTSHUR GH CORNING CORPORATION  and file this their Motion to Limit
and Reatrict Plaintiff's Motion for Discovery on file herein, amd as grounds
therefor would show:

L

Plaintiff, in Paragraph 1 of hia Motion for Ciscovery, alleges that in
the interest of a full and complete, yet speedy trial, that "it is necessary that
each of the Defendsnts produce such materiala as they each manufacture for
use in insulating, which contain any asbestos.

These Lefendants object to this request and say that, contrary to Plaintitis
allegation that the production requested therein would be in the interest of
"a full and complete, yet, speedy trial, " for the reason that the very opposite
would be the effect of the reguest whict ia being made herein, and further states
that such a request would place an onercus burden on these Defendants and each
of them,

These Cefendants allege and aver that Rule 34 of the Federal Rules of Civi]
Precedure do not contemplate or ancompass the requirement that a Defendant
furnish & sample or samples of such producta requested by Plaintiff, or that
Defendant assome this burden, which is hoth expensive and enerous,

L.
Paragreph 2 of Plaintiff's Motion for Discovery requests that each

product be ldentified at the time they are produced by the name of the
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manufacturer, the trade name of the product, together with when the product

was firat manufactired, so that during the trisl of the case there will be a

simple method of identifying the product manufactured or distributed by each

of the Defendants,

These Lefendants object to Paragraph 2 of said Mction for Discovery

for the following reasons:

{a) Theae Defendants have heretcfore produced in answer to Interroga-

tories the trade name of the products, together with other information reguested,

and have likewise set forth in detail, in answer fo the preceding two sets of

Interrogatoriea served upon these Defendanta, a degcription of the materials

which are contained within each of said products.

On information and belief, and based upon said information and bel ief,

these Defendants allege ard aver that the Flaintiff's attorney has already ob-

tained samples of the producta manufactured by these Defendanta and, in any

event, the same are available in the trade, and Plaintiff could secure samples

or such products without the harrasament involved in connection with demanding

that these Defendanta produce such samples.

(b} These Defendants would further show the Court that to require

these Gefendants to label each and every product by the manufacturer's name

and number would, in effect, cast the burden of proving Plaintiff's case on

the se Pefendants, and would shift to them Plaintiff's burden to prove that he,

himself, actually worked with any one or all of the producta which Plaintift

reanested theae Deferdants to produce; that to allow thia to occur would be

contrary to the Federzl Rules of Civil Procedure, as well as the Rules of

Evidence in t his Honorable Court, and would sim ply zllow the Plaintiff or a

witness to identify each and every product, after he knew the name of the

product, or the trade name of the product, or the manwfecturer thereof, whereas

the FPlaintiff has heretofore testified under oath, inhis deposition,

that he did

not know at any time the name of the product he was working with, por did he

know the name of the manufacturer thereof, and he was unahle to identify any

particular product that ke worked with on any particular job.

8-
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H any mmarkings of any preduct are required by this Court, then,
such markings should be with a code name or number which ahould be furnished
only to the Court, and not to Plaintiff or his attorney.

{e} These Defendants would further show that it would be an unrea son-
able demand amnd would be onerous and oppressive on these Defendants to
require them, or either of them, to accumulate the samples requested, and
for this reason, wsaid Motion for Digcovery should be quashed.

IIl.

In Paragraph 3, FlsintHf has reguested that Defendants be ordered to
produce ali saleg literature, concerning each of the producta set forth in
Paragraphs 1 and 2 of said Motion for Discovery. These Defendants ocbject to
Paragraph 3 of said Motion for the following reasors:

{a) Baid request is not limited as to time, and the Court has heretofore
restricted the Anaw ers to Interrogatories to products manufactured since 1859,

(b} Such sal es literature is available to Plaintiff, and upon information
and belief, and based upon such informatim and belie!, these Defendants allege
end aver that Plaintiff and hia attorney have heretofore acquired all sales
literature of Defendants! products, which are published by the Defendants,

{c) To require these Lefendants to assemble all gales literature
regardless of the time when published, would be an onerous and oppressive
precedure, which would have the effect gniy of lengthening the trisl of this case,
and confusing and cluttering up the record.

{d} The said request contained in Paragraph 3 of Plaintiff's Motion for
Discovery should be denied, for the reason that the Plaintiff has not testified
that he relied upon any sales literature, and therefore any sales literature
would be irrelevant and immaterial.

IV,

In Psragraph 4 the Plaintiff has requested that the Court order each
Def endant to produce all engineering, scientific and research data concerning
such products, suggested use and adaptability, and methods of applying, and
sny safety cortrols suggested. These Defendants object to said Paragraph 4

of Plaintiff's Motion for Discovery, for each of the following reasons:
G

The Tomplait v. Combustion Engineering Case File (1962-1969), Motion to limit plaintiff's motion for discovery Published by AsbestosClaims.Law
ACL Doc 10669 - Page 3 of 7 asbestosclaims.law/library/10669/3


https://asbestosclaims.law/library/10669/3

(a)  Said request is contrary to the letter and spirit of the Federal Rules
of Civil Procedure, and particularly, to Rule 30(b) thereof, for the reason
that the engineering, scientific and research data concerning such products
is confidential; may involve patent information and trade secrets, and the same
should not be required to be produced in a suit for damages, when these De-
fendants have heretofore disclesed the trade names and the materials which
are incorporated imto its product,

(b)  This Court iz anthorized under Rule 30{b) of the Federal Rules of
Civil Frocedure to refuse to allow the disclesure of the very thinge which Flain-
tiff is requesting in Paragraph 4 of his Motion for Discovery, in that said Rule
provides, in part:

" # * * That secret processes, developmenta or regearch
need not he disclm ed * "

{c} The products of which Plaintiff requests, concern insulating materiala
and the recommendation for use and adaptabilily in the insulation trade ia fourd
in the literature published by these Defendants, and on information and belief,
and based on auch information and belief, these Cefendants allege and aver that
Plaintiff already has knowledge of the contents of said literature published by
these Defendants,

(4} Defendants object to supplying any material as to the method of
applying the products for the reason that the application of ashestos products is
controlled hy the Asbestos Unlon, of which the Flaintiff is a long-time membex;
tkat Plaintiff is an expert tradesman and technician, in the application of ashestos
and insulation materials; that such products are usually instailed under the
direction and control of independent contractors, and these Defendants do not
control the method of application, nor direct the methed of application for such
contractors, as the application of insulation materials is a well-known art in
the insulation indnatry.

{8}  Aa to any safety controls suggested, these Defendants object to such
request for the reason thet there is ne duty existing on the manufacturer of such
products to prescribe or require any safety controls; that there exists no

b=
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relationship between the manufacturer of the products and the insulating con-
tractor, who will contract with some third party to apply the same; that the
manufacturer has no control over sald contractor, or those employed by said
Contractor, including the Plaintiff, which would allow the manufacturer io con-
trol or require the Ceontractor to follow any particular safety suggesiions.
Further, there is no relationship hetween the manufacturer and the employee
of an independent Contractor, including the Plaintiff, who is well-versed in the
application of insulation, to require him to follow any suggested safety measures
or control measures in the application of the products.

V.

These Defendantp deny thet they have possesaion, control or custody of
each and ail of the msatters which the Plaintiff requests he produced in this
Motion and prays. the Court to limit said Motion as hereinabove outlined.

WHEREFORF, these Defendants pray that the Court set this Motion for
hearing, and that upon hearing the Court resirict the Plaintiff's Motion for
Discovery as hereinabove set forth in this Mation.

Respectfully submitted,
WELL%,;DUNCAN ANE EEARD

v o b & ftpirtn.
515 Seaumcent Sakings building

Leaumaont, Texss 17701

Attorueys for Defendants
PITTSsR GH PLATE GLASS COMPANY an
PIT'TSoURGH CORNING CORPORATION
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CERTIFICATE OF SERVICE

A true and correct copy of the foregoing instrument of Defendant waa
on the 'ﬁday of June, 1868, served upoen counsel for each of the other
parties herein by depoaiting the seme in the United States Mail, in correctly
addressed, stamped and sesled envelopes to:

Mr, Ben L, Reynolds
Royston, Rayzor & Cook
877 San Jacinto building
Heouston, Texas 77002

Mr. Ward Stephensor
Stephenson building
QOrange, Texas 77630

Mr. John G. Tucker
Orgain, bell & Tucker
peaumont Savinga building
bBeavmont, Texas 77701

Mr. John Rienstra
veaumont Savings building
seaumont, Texas TT701

Mr. George A. Weller
P. 0. box 350
peaumnont, Texas

Mr, Charles 5. Pipkin
F. O, box 1832
peaumont, Texas 77704

Mr. Gordon R. Pate
Beaumont Savings building
beaumont, Texas TT701

Mr, James W. Mebafiy
San Jacinto building
peaumont, Texas TT7701

/ji S tae é: Mﬁw—/

Gec ge E. Duncan
Attorney for Defendants
PITTSsURGH CORNING CORPORATION
PITTSBURGH PLATE GLASS COMPANY
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