FILED
IN THE UNITED STATES DISTRICT COUET ,
FOR THE EASTERN DISTRICT OF TExas - JUN 1 01968

BEAUVDNT DIVISION Jatmeg B g 19
B Prtrpmrey. A

GLANDE J, TOMPLAIT ;
VS. CIVIL ACTION NO, 5402
COMBUSTION ENGIKEERING,

I, ET AL

MOTION TO LIMIT AND RESTRICT
FLAINTITE'S MOTION FOR DISCOVERY
TQ THE HONGRABLE JUDGE OF SAID COURT:

Comes now the defendant, Dwens-éorning Fibkeralas
Carporation._ and flles this, its motion to limit the plalia-
tiff's motien for discovery on flle heféin, and as grounds
therefor would show:

-1-

In Paragraph 1 of the motien for discovery, the
plaintiff states that it Is necessary that each of the de-
fendonts. produce such materisls ‘as they edch menufaciure for
bse In insulating which contains any asbestos.

This defendant objects to this raquesi and says
that a request of this deferidant to produce 2 sample of each
-and every insulating product manufactured by it which contains
asbestos would place an onerous burden on this defandant and
cause it to go te considerable expense in assembling, pagk-
ihg and malling such product, and Bulé 34 of the Federal
Rules of Cilvil Proceduréd does nét centemplate or encompass
the reguirement that sz defandant furnish a sample or samples
©f such product or that the defendant assume this burden,
which is both expensive and onerous.

—Zw
In Paragraph 2 of the motlon for discovery, plain-
tiff requests that each product be identified st the time
they are peoduced by the name of ithe manufacturer, the trads
. nané of the product, together with when the product was first
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manufactured, so that during the trial of the cass there
will be. a simple method of ldentifying the product manu-
factured or distributed by each of the defendants.

This defendant objects to said motion for discovery
'fqr'gach of the fpllowing reagsons:

fa) This defendant has haretafore produced in
answe® to interrogatories the itrade name of the product, to-
gethe? with the other information requested, save and except
that 2 sample of the product was not produced. Samples of
products manufectured by this defendant are avalilable in the
trade and plaintiff could secure samples of such product if
ke -wes willing to pay for sameé and went o the trouhls and
expenss of obtaining it.

(b} This defendsnt would show the Court that to
require this defendant to label each and every product by
the manufacturer's name and number would mevely allow the
plaintiff or a witrness to identify sach and every product

- after he knew the name of “the product G the trade name of
the product or the manufacturer thereof, whereas the plain-
tiff has heretofore testifisd vnder ocath that he did nect
know at any'time the name of the product he was working with,
nor did he know the name of the manufaciurer therecf, and
he was unable 1o identify aay partidular product that he
worked with on anv particular ob.

-3=

In Paragraph 3, the plzintiff has requested that
defondant ba ordered to produce all sales literature con-
cérning such product. This defendani objects te said motion
for the following reasons:

{a) Said request is not limited as to time, and
the: Court has heretofore restricted the answers to interrs-
gztories to products manufactured since 1959,

{b) Sales literature is available to plaintiff,

- and this defendsant i5 Informed that plainiiff has heretofore
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acquired a catalogue of defendant’s products which is pub-
lished by defendant,

(¢) The plaintiff has not testified that he re-
liad vpon any sales literature, and therefore any sales
literature would be irrelevant and immaterial,

-4=

in Peragraph 4, the plalntiff has requested that
the Court order each defendant to produce all enoineering,
stigntific and research data concerning such products, iis
suggestad use and adaptability, methods of applylng, and
any safety controls suggested.

This dafendant objects to sald interrogatery for
gach of the following reasons:

(a) Engineering, scientific and research dota
concerning such product is confidential, snd may Involve
patent Information, tradé secrets, etec., and such should not
be required to he produced in a suit for dsmages when this
défendant has heretofore disclosed the name of the matter
which makes up the content of its product.

(b] The product is insulsting material, and the
recommendation for use and adaptahility in the Insulation
trade is found In the catalogue published by this dafend-
ant, of which the plaintiff already has knowledge.

{c) Defendant djects to supplying any material
as to the method of applying the product for the reason
that the application of asbestos producis is controlled by
the asbesteoe union, of which the plaintiff is a long time
membaer; and, furither, plaintiff is supposeid to he an expert
tradesman and technician in the appliecation of asbestos
and insulation products. Further, such products are usu=-
ally Installed under the directicn and contrel of independ-
ent contractors, and this defendant does noi control the

methed of application, noxr direct the method of application
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to: such centractors, as the application of insulaticn
materials is 2 well known fact in the insulation industiry.

{d) As to any safeity controls suggested, this
defendsnt 4bjects for the reason that there is no duty
existing on the manufaciurser of asbestos Insulation products
to prescribe or regquire . any safety contrels; and further,
there exists no relationship between the manufacturer of the
troduct and the insulating contractor whe will contract to
apply the same, such 25 to allow the manufacturer to require
the contracte# to follow any particular safety suggestions.
‘Ngither is thers any Pelationship between the manufacturer
and the techniclan, whdo is well versed in the agpplicativa
.of insulation, to require him to follow any suggested
safety measuTes or control measures in the application of
the product.

-
This defendant cbjects to Paragraph N§. 6 of the
- motien; Tequesting thst ‘defendant be orderaed to. produce

any breathing apparatus, device or other safegusrds which
such defenaant claims would materially reduce ot completely
eliminate the dlsease of asbestosls if used by the workers,

This defendant objects %o said reguest for the
reason that it dees not menufacture or distribute breath~
ing appaTatuses, but such breathing apparatus or mask aTe
produced by other manufacturers and the use thereof Ls well
knawn in the insulation.trade and the purpese of the use
of a mask ot breathing apparatus is well known to the mem-
bers of the asbestos union, whe are expert in the spplica-
tion of asbestos products, their foremen and gontractois.

Further, this defendant does not manufacture
blowing devices or suction devices or fans which should be
used to rempove dust in tight places whele workers are

applying ashestos materials, or any other materials.
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This is a commonly Teceonized safeguard where workers are

using asheztos materisl, silica material, foam g"lzlss__, er

any oiher preduct which creates a dust condition.

Further,

the matter ¢f @ breathing apparatus or mask is something

that the plaintif{f or his attodnéy can purchase on the

open markat, and this defeadant should not be reguired to

go ouiside of its own organization to produce evidence for

the piaintiff.

This defendant would further show that wolrking

conditions of members of the asbestos union are usually pre-

sciribed by the contract existing between the asbestos work-

érs' uniop and the Lnsudatlon contractors® association, and

It is gommon knowledge in this industry that respirators

or masks are available for the use of insuvlators and it is

usial and customary for the foremzan on the job to erder the

samé from his oemployer and f6r the employer to furnish them.

=

. This defendant denles thet Lt has possession,

control and tustody of each and all of the matters which

the plaintiff requests bs produced in this motion, and feels

that the Court should limit said motion as hereinbefore

obtlined,

WHEREFORE, this defeandant prays that the Court

set this motion for hearing, and that upon hearing that

the Court restrict the plaintiff's motion for discovery as

hareélnbefora seét forth ln this metion,

Respactfully submitted,

KING, SHARFSIEIW & RIE

Beaumont, Texas

Attorneys for Defendant,
Owens=Corning Fibarglas

Corporation
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CERTIFICATE OF SERVICE

L certify that a copy of the foregoing motign
te limit and restirict plaintiff's motion for discovery
filed by the defendant, Owens-Corning Fiberglas Corgora-
tion, was served on Mr. Ward Stephenson, Stephenson, Thomp-
son & Morris, Siephenson Bullding, Orange, Texas, attorney
for plaintiff, by mailing a copy to said address on the
J0th day of June, 1968, and a copy was likewise served on
all other attorneys of racord by mailing 2 copy to their
respective addresses by reguldr United States Mall on the
10th day of June, 1968,

a ‘ EH'K 3 _ _5‘
Atdorney for Owans-Corning Fiberglas

Corperation
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