6/11/68

FILED

I¥ THE UNITED STATES LBISTRIET COURT ¥ JUN'H!QBB 19__a

FOR THE EASTERN DISTRICT OF TEXAS JamesB. Cooney, Clevk, U, 8. Comrk

6,3?%““ a3

BEEAUHONT DIVISION By

CLAUDE J, TOMPLAIT

"

vs. : CLVIL RO, 5402

COHBUSTION ENGINEERING,
INC,, ET AL

PLAINTIFF'S ARSWER TO MOTIOHS FOR
SUHMARY JUDGMENT

T0 THE HOKORABLE JUDGE OF SAID COURT:

Bow comes tha plaintiff and in answer te the
motlons for summary judgment filed by the defendants
Cuerin-Bacon Hanufacturing Compdny, Pittshurgh Plate
Glsse Company, and Jehns-Hamvills Fiber Glass, Iec., a=nd
would show unta the Court:

1.
It was previcusly agreed by rhe attorney for the
plaintiff and representatives of the deféendant counsel
.g:nup that thée plaintiff waould be aent te Dr. Fizcher of
-kheg Kélsey-Serybold Cliniec In Houston, Texas, for an
examination oo behalf of the defendants, In making this
agraenent, it was fully understood that Dr. Leary, formerly
assoelated with Kelsey-Seybold Clinic and who had exdmined
the plaintiff ip the past was now engaged in taaching
profession and would nor talk to the defendantd’® attorneys,
would not agree to restify and weuld not agres to examine
the plaintiff under any citrcumstsnces. Tﬁe plaintiff's
attoroey, havimg been advised of this latter fact by che

defense counsel then agreed that if Dr,. Leary wowld not be
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called to give his nedical opinions or concluglons and 1if none
of the conclusfons or opinions of Br. Leary were tao be used in
the case, whether through deposicion, reports, oral teatimony
cbtained through subpoens, or any other means, that the
plaintiff's attorney would then agree te allow the dafendants
to have DOv, Fischer examine the plainciff. This was completely
understood by plaintiff's actormey and the representative of
the defandant counsal group.

2,

Thet when the examinstien by Dr, Flscher was completad
he found that the plaintiff was suffering from the disease
asbestog, which was the same findings that all of the
plaintiff's doctors had made.

3.

That in view of this fact, the plaintiff's attorney
called vavrious counsel For the three defandants and advised
that in light of fha'uudisputed medical testimony as it atoed,
plalntiff's sctorney did pot feel that it was proper to keep
the thres defendant companles in the case, when such companies
did wot manufactore ashestos products, but fiberglass or
perhaps other produces. Plaintiff's counsel requeatad of
the attorneys rapresenting the three said defendants to see
if che other defenss counsel would object to the dismissal
of thede defendants without prejudice ta the pleintiff's rights.
Oue of the remaining defeénse attorneys would not agree to this
diamissal but instead is now proceeding to get the teatimony of
Dr, Leary by soma means or the other and to incerject into the
cage soaw medical question of whether or ﬁot the plaintiff has
a disease that could have been contributed te by the inbalatien

of gilica dust or other foreign particles, and therefore noc
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oaly violate the agreement betwean the attdrneys as te tha
aedical exsminacion by DPr. Fischar, but alsc attewmpting to
agsert that the plaintiff does nor have asbestosis but pome
othéer disease which could have been contributed to by the
three defendants who have moved for summary judgment.
&a

In light of these events, plaintiif therefore nays
that he must opposec the mocions for summary judgment oanbil
auch time as the court should have 4 hearing on the qoestion
as to whether or not medical testimony of Dr, Leary can be
gone inte in wioclaticn of rthis attorneys’ agrTeement. If this
testimoay can?zi_gone into, then thare 12 no medical evidence
of any kind that wounld indicate that the plaintiff has any
dissase other than asbestosis. Therefore, it would ssem in
ordeér for the motions for summary indgment at that time be
granted by the court.

5.

plafatiff encloses with this angwer s motion for the
defendants to produce the names, addresses and a general
statement of the nature of teatiwony thar each defendant
might praduce from any medicéal dector., If chis matioun ig
granted, théen it would begome apparent whether or not any
of the defendants will attempt to intreduce amedical cestimouny
cqnf:ary to that prodanced up to this time by all of the doctors

whose testimony can be given under the attoroeys' agreement.

WHEREFORE, plaintiff prays that the wotiona for
sunpary judgmeant be at this time overrvled or abated until
such othar developments in acecord with this moction can be made,
Respectfully subwmicted,

STEPHENSON, TROHPSON AND HORRIS

By

Attorneys forfPlaintiff
Stephenson
Drange, Texas 77630

Y-
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I4§ THE UNTTED STATES DISTRICT COURT
FOR TRE EASTERN DISTRIGT OF TEXAS

BEAUMONT RPIVISICH

CLAGDE J, TOMPLAIT :

vE. CIVIL NO, 5402

COMBUSTTION ENGINEERING,
INC., ET AL

MOTION

TO THE HONORABLE JUDGE OF SAID COURT:

Comes now the plaintiff, by and thriough his attorneys,
and requests the Court to order the defendants te prodnce for
ingpaction ﬂnd ts be made & part of the record in this case,
4 kist of dectors who wipht testify in this case on behalf
of the defendants, giving the name and address of such doctor
and the general nsture of the téstimony expected to be
produced by Such déitor. T
Respectiully submitted,

STEPHBENSON, THOMPSON AND MORRIS

o Bl At

Attorneys fopfPlaintiff
Etephewson EWilding
Orange, Texam 77830
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CERTIFICGAYE OF SERVICE BY HallL
4 copy of the foregoing plaintifE's answer to metions
for summary judgmeat with attached motion has been forwarded
to the following attormays on this the 11th day of June, 1568:

Hr, Ben L. Eeynolds
Atcoraney at Lav

877 San Jacinto EBuilding
Hougton, Texas 77002

Attoraey for Defendant EAGLE~-PICHER INDUSTRIES, ENC.

Hr, John D. Rienstra

Attorpey at Law

707 Beaymont Savings Building
Beauwmont, Texas 77701

Attorney for Defendant OWENS-CORNIRG FIBER
GLASS CORPORATION

Mr. Johnm D. Tucker
‘Attoroey at Law

Beaumont Savings BSullding
Beaumont, Texas 77741

‘Atterney for Defendant GUSTIN~BACON HANDFACTURING
COMPANY

Hr., George A. Weller
Attorpey at Law

P. 0. Box 350
Leaumont, Texas 77701

Attorney for Defendant FIBERBQARD PAPER FRODUCTS
CORPORATTION

Mr, Charles S. Pipkin
Attorney at Law

P. 0. Bex 1632
Enausowt, Texas 77704

Attoruney for Défendanrts COMBUSTION ENGINEERING, INC,
and REFRACTORY & EINSULATION CORPDRATLON

Mr, Gecige E. Dancan
Attorney at Law

Beaumont Savings Building
Beaupont, Texas 77701

Attorney for Defendants PITISBURGH PLATE -GLASS
COMFPANRY and PITISBURGH CORNING CORPORATIOR

Mr., Gordon R. Fata

Attorney at lLaw

1119 Beaumont Savings Building
Beaumont, Texas 77701

Atrorney for Defendante JOHNS~MANVILLE PRODUGCTS
CORTORATION and JOHNS~MANVILLE FIBER GLASS, INC.

Attorne or Plaintiff
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