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MOTION TO STRIKE CERTAIN CLAYMS CONTAINED 
IN PLAINTIFF'S THIRD AMENDED COMPLATNT 

TO THE HONORASLE JUDGE OF SAID COURT: 

COMES NOW the defendant, Fibreboard Paper Producta 

Corporation, and files this, its motion to strike the para- 

graphs indicated in thiz motion and the claims of the plain- 

tiff as follows: 

1. 

This defendant moves the Court to strike the alle- 

gationa in Paragraph 37, ag follows: “That in addition to the 

fact that plaintiff actually used the products named above, and 

many more as an Insulator, and specifically mwany and various 

products containing asbestos, plaintiff on many of the jobs, 

while not using himself the speclfic products mentioned or 

perhaps not even using products containing asbestos himeelf, 

was nevertheless exposed to the dangerous marerials and especlally 

asbegtos dust and fibers which were used by other workers in the 

same area in which the plaintiff was working.", for the following 

TeHB0NS ! 

(&) Said allegations fsil to state a claim upon which 

& recovery can be made, 

The Tomplait v. Combustion Engineering Case File (1962-1969), Motion to strike
ACL Doc 10685 · Page 1 of 6

Published by AsbestosClaims.Law

asbestosclaims.law/library/10685/1

https://asbestosclaims.law/library/10685/1


{b) s5aid allsgations are based polely upon specu- 

lation and conjecture, and no recovery could be had upon auch 

a claim, 

{c} Such allepations do not atate a c¢laim against 

the defendant, Fibreboerd Paper Producta Corporatien, for the 

reason that it is not slleged that the plaintiff was using the 

products of this defendant or that the products of this defend- 

ant wete being uwsed on any job on which the plaintiff worked. 

(d) Becanse the burden of proof is on the plaintiff 

in this case to show that & product or products manufactured by 

this defendant wags used by him or that he came in contact with 

such a product, and the plaintiff has beretofore admitted hy 

bls deposicion testimony thar he doas not konow whose product 

he used and le wnable to ldentify it, and the mere statement 

that he sustained injury as a vesult of weing asbegtos or coming 

in contact with ashkestos duat and fibers does not place the 

burden of proof on this defendant to show that the plaintiff 

did not come In contact with ite prodoct, 

2. 

Defendant moves the Court to atrike the ailegations 

contained in Paragraph 39 (b) of plaintiff's third awended 

complaint for the following reasons: 

{a) There exlsted fo duty on the part of this de- 

fendant to provide knowledge to the plaintiff as to what would 

be reasonably safe and sufficienc wearing apparel and proper 

protective eguipment and appliances because there existed no 

relationship as betwean the plaintlff and this defendant which 

impored any such duty. 
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3. 

Defendant moves the Court to strike Paragraph 3% (g) 

because such is repetitious. 

4. 

Defendant moves the Court to strike Paragraph 39 (h) 

for the following reasons: 

(a) Because such fails to state a glaim or cause of 

sction upon which any recovery can be had, 

(b) Because there axists no duty on the part of this 

defendant to remove its product from the market, 

Defendant moves the Court to strike Paragraph 39 (i) 

for each of the following reasona: 

(a) Because there exists no duty on the part of thia 

defendant to preascribe the method of application of its product 

by the plaintiff or by contractors using the defendant's product, 

{(b) Because there existed no duty on the part of this 

deféndant. to provide the plaintiff with & safe place to work in 

using ssbestos producta, but this duty was loposed on the plain- 

tiff's employar, 

6. 

Defendant moves the Court to strike Paragraph 39 () 

for the following reasons: 

(a} Becauge 88 a matter of law, an asbestos insulation 

product is marufactured for insulation, and it is not expressly 

or impliedly warranted for any other purpose, 
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(b) As a matter of law, said product containing 

asbestos is merchantable for the purpose for which it was 

manufactured, 

7. 

Defendant woves the Court to atrike Faragraph 40, 

wherein plaintiff claims that he is entitled to invoke the 

do¢trine of res ipsa loquitur, for the following reagsons: 

{a) There &re no fects alleged under which the 

doctrine of res ipsa lequitur would apply. 

{b) As a matter of law, the doctrine of res ipsa 

loguitur deoes aot apply to thin.factunl glcuacion, and the 

plaintiff merely by alleging or showing that he has asbestoeis 

cannot cast the burden on this defendant to show that the plain- 

tiff did not work with its product, but to tfie contrary, the 
burden is on the plaintiff to show that he did work with and 

use the product of this defendant and sugtained injury there- 

from. 

8. 

Defendant moves the Court to etrike Paragraph 46 for 

the reascn that such ia a duplication of Paragraph 44 and would 

rasylt in a double damages claim. 

9. 

Defendant moves the Court to atrike Pavagraph 45, 

which is a claim Ffor grees negligence, for the reason that the 

petition does not allege or state any facts which would entitle 

the plaintoff to recover exemplary damages, or any facts which 

show any gross negligence on the part of the defendants, or 

elther of them, 
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