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IN THE UNITEL STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF TEXAS FILED
BEAUMONT DIVISION “ L 18 168 "
James R. Cooney, Clork, T, & Ceazt
CLAUDE J. TOMPLAIT Cr vaij—
vs, : CIVIL NO. 5402 DEPUTE

COMBUSTION ERGINEERING,:
INC., ET AL H

PLAINTIFF'S MOTION TO STRIKE

CERTALN PORTIONS OF WRIITEN

INTERROGATORIES OF DR, STANTON
P, FISCHER

TO0 THE HONCGRABLE JUDRGE OF SAID COURT:

COMES NOW CLAUDRE J, TOMPLAIT, plaintiff in the
abheve epntitled and numbered cause, and files this hia
motion to etrike the following from the written
interrogateries propounded to Ir, Stantom P, Filscher:
{a) The answer of Dr, Fischer to cross-interrogatory
Ko, 13, wvherein Dr, Fischer was requested to attach copiles
of any letter reports concerning the examination of Claude
J. Tomplailt by Dr. W, V. Leary, and complied with said
request by attaching the follewing leccers:
{1) Letter dated September 16, 1963, addressed
to C, F, Boyd, Executive Director of the
Industrial Accident Board, Austin, Texas, such
Jetter being sigmed by Dr. W. V. Leary;
{2) Letter dated November L3, 1962, addressed
to Industrial Accident Koard, Austin, Texas,
and signed by Dr, W, V. Leary, Y. D.;
{3) Letter dated April 4, 1963, addressed to
Mr. Ward Stephenpon, Atterney, Orange, Texas,
and signed b3y Dr. W. ¥, Leary, 4. D,

{b) The answer of Dr, Pischer to cross~interrogatory

He. 11, wherein Dr. Fischer was reguested to attach copiles
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of saoy and all x=ray report eor reports made by Or. M, V,
Leary, or at his request, on or abouc October 19, 1962,
and complied with said Trequest by attaching a copy of anm
Xx-~ray raport of films ctaken OQctober (9, 1962, a PA, right
lateral chest x-ray.

2.

As grounds for this motion to strike, the plaintiff
would respectfully show unto the Court that hy agreement
between the attorney for plaintiff{ and representatives
of the defendant coumsel group, it was agreed that plaintiff
would be examined by Dr. $tanton P. Fischer of the Kelsey=
Seybold Clinic £fn Houston, Texas; that in making this
agreement, it was fully understood that Dr. M. ¥V, Leary,
formerly associated with Kelasey=Seybold Cilinie and who
had previously examined the plaintiff was at the present
time engaged In teaching and would not talk te the
defendante’ attorneys, would not agree to testify, and
would not agrea to re-examine the plaintiff under auy
circumstances; that the plaintiff'as attorney after
having been advised of these facts by the defense counsel
then agreed that if Dr. Leary would not be called to give
his medical opinions or conclusions, and if none of the
conclusions or opinions of Dr. Leary were to be used in
this ease, whether through deposfition, reports, oral
tegtimony obtained rhrough subpoena, or any other means,
the plainriff's gtrorney would tlhen apres to allew the
defendants to have Dr. Filscher examice the plaintiff. That
this was completely understood by plaintiff's attorney and
the representative of the defendant counael group,

3.

Under these circumstances, plainciff says cthat under
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the terms of the agreement of counsel, all x-ray reparts
and letter reports made by Dr. ¥, ¥V, Leary should be
gtricken from the written interrocgRtory deposition of
Dr. Stamton P, Fischer, and plaintiff requests that this
Court order that the defendants cannot itntroduce or in
any way mention, refer to, interrogate concerning, or
attempt to convey to the jury in any manter, either
directly or indirectly, any of the x-ray reporta and
letter reporis made by Dr, M, V. Leary.

4.

That in addition to the above, plaintiff aays that
ic 15 improper legally to allow testimony of Dr, Leary
to be introduced through lerters, reporets or ovtherwise,
with no chance for the plaintiff to ¢ross-examine; that
this would be in the nature of hearsay anéd would in
substance allow medical reports to be introduced as

medical testimony, all of which the plaintiff objects,

WHEREFORE, plaintiff prays that this Court gract
this his motion to atrike from the written interrogatory
deposition of Dr. Stanton P, Fischer the above~mentioned
x-ray reports and letter reports, and that the Court
further instruct defensze counsel not to mention, refer
to, interrogate caoncerning, or attempt Lo coovey to
the jury in any wanner, elther directly or indirectly,
any of the x-ray reporcts and letter reports of Dr, ¥, V.,
Leary.

Respectfully submitted,

STEPHEHNSQON, THROMPSOK & MORRIS

v Ll A ttart

Attorneys for-Plaintiff
Stephenson Building
Grange, Texas 77630
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CERTIFICATE OF SERVICE BY MATIL

A copy of the foregoing instrument has been forwarded
to the following artorneys of record, on thie the
day of + 1968, by certified maill, return receipt
requested ;

HMr. Benm L, Reynolds
EKoyeton, Rayzor and Cook
Attoraeys at Law

877 San Jaeinte Building
Houston, Texas 77002

Attorney for Defendant EAGLE-PICHER INDUSTRIES, INC.

¥r, John D. Rienstra
Attorney at Law

707 Beaumont Savings Building
Beaumont, Texas 77701

Attoerney for Defendant OWENS-CORNING FIBER GLASS CORPORATION

Mr. Joha Tucker

Attorney at Law

Orgain, Bell and Tucker
Beaumont Savings Building
Beaumont, Texas 77701

Atrorney for Defendant CUSTIN=-BACON MANUFACTURING COMPANY

Mr. George A, Weller
Attorney at Law

P, J, Box 353G
Beaumont, Texas 77741

Attorney for Defenmdant FIBERBQARD PAPER PRGDUCTS
CORPORATION

¥r. GCharles 5. Pipkin
Attorney at Law
P, ). Box 1632
Beaumont, Texas 77704

Attorney for Defendants COMBUSTION ENGINEERING, INC.
and REFRACTORY & INSULATION CORPORATION

Mr. George L. Duncan
Attorney at Law

Beaumont Savinga Building
Beaumont, Texas 77701

Attorney for Defendants PITTSBURGH PLATE {LASS
COMPANY and PITISRURGE CORNING CORPORATION

Hr. Gordom R. Pate

Attorney at Law

I11% Beaumont Savings Bullding
Beaymonk, Texas J7701

Attorney for Defendants JOHHS-MANVILLE PRODUCTS
CORPORATION and JOHMS-MARYILLE FIBER GLASS, INC.

Artarney Fpr Plaintiff
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