IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF TEXAS
EEAUMONT DIVISION

CLAUDE J, TOMPLAIT

vs.

COMBUSTION ENGINEERING,
INC., ET AL

Il yuw Jomal Jume Jupet o

FILED

| 2 2%

Tames & Cierk, . &, Cou?t

CIVIL ACTION NO. 5402

FIRST AMFNDED ANSWER OF DEFENDANT, FIBREBOARD PAPER

PRODHCTS CORPORATION, TO PLAINTIFF'S
TIHIRD AMENDED COMPLATNT

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW the defendaat, Fibreboard Paper

Products

Corporation, and files this, its first smended answer to plain~

tiff's third amended complaint, and for such answer this defend-

ant would show the Court:

1.

In reply to Paragraphs 1 through 12 inclusive, this

-defeddant admits that it 1s a foreign corporation -prganized

under ‘the laws of a foreign state with a permit to do business

in the State of Texas; it likewise admits, assuming that each

of the corporate defendants are non-residents of Texas, that

this Court has jurisdiction of the alleged claim.
2.

In answer to Paragraph No. 13, it iz admitted that

Fibreboard Paper Products Corporation has been and is now en-

gaged in the manufacture of materials for inpulation, but de-

fendant denies that it was engaged in the manufacture of such

materials during all times wentioned in plaintiff's

and for a long time prior thexeto.
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It 1s denied that the materials manufactured by
defendant contained a r.:qija_l:»‘ﬁ;gtian of fiber glass, rock wool,
‘foam glass, magnesium fnsulation, mineral woel, calcium
eilicate and asbeptos.

it is ad:'nil_:ted'lthat ingnlation materials menufactured
by this defendast beginning in 1925 contalned a cembinsrion of
magnesium and asbestos; & combination of diatomacesus earth and
asbestos; a combination of lime, distemaceocus earth, and asbestos:
and in addition to the ingutating materlals as neted, a powdered
cement was manufsctured in each of the thrée types for mixing
with water as 4 cementing 'm_.ilmri_ai.

This defendant does not have knowledge as to products
manufactured by othier defeandants such that the undersigned
counsel can aneswer under cath.

Defendent- demjes thet any of the insulation materials
wamufactured by thls defendant caused any injury to the plaintiff.

3.

In angwer to Paragraph 14, this defendant denies that
the insulation manufactured by it contains chemicals, wminerals
-and deleterious substances and matter which are highly polsonsus,
dangerous and hermful to humae beings and to the health of man,
It likewise denies that such materials were defective and not
suitable for the purposes for which they were intended, bit to
the contrary, such materials were not defective and were suitsble
for the purposes .of rhe types of lnsulatfon and ineulation work
for which they were inrended.

The remainder of the allegations are denied.

i.
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4.

In reply to the allegations contained in Paragraphs
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 10,
31, 32, 33, 34, 35 and 36, this defendant can meither admit or
deny the allegations contained in sach separate paragraph for
the reason that it is without informatien or knowledge,

This defendant denies that it supplied any of the
insulating materials for each of the said jobs mentioned in
sald Paragraphs 15 through 36, inclusive, and denles that plain-
tiff worked with ite product on said jobs.

| 5.

In reply to theé allegations contained in Paragraph 37,

this defendant has filed a motion to strike said allegations.

| Subject to the motioﬁ to actrike, and in the event the
motion is overruled, this defendant in answer to the allegations
contained in Paregraph 37, says that it ie without knowledge as
to whether the_plaintiff handled any insulation or any quantity
of insulation: mentioned In plaintiff's petition; however, it
denies thgf—plaintiff wag required to handle any insulation
product manufactured by this defendant, This defendant likewlse
denfes that it compounded, manufactured and prepared the insulation
waterials referred to in Paragraphs 15 through 36, inclusive,

It likewise denies that the plaintiff at any time was
exposed to insulation products manufactured by this defendant,
and denies that its materials wers dangercus.

6.

In answer to the allegations contained in Paragraph

38, this defendant denies that during the time the plaintiff

was employed as an insulator he was caused to come in contact

‘l .
The Tomplait v. Combustion Engineering Case File (1962-1969), Amended answer to third amended complaint Published by AsbestosClaims.Law
ACL Doc 10605 - Page 3 of 15 asbestosclaims.law/library/10605/3


https://asbestosclaims.law/library/10605/3

with ingularion and materisls produced by this defendent due
‘to the negligence and careélessness of this defendant, and this
deféndant denieg that it was negligent and careless, and it
denfes thit plaintiff svatained any injury ox damage as a result
of any negligence and carelessness of this defendant; but to the
-coh:ra’r_;, this defendant BAYS. that 1f plaintiff sustained any
injury in the course of his émployment asz a result of working
w:l.t:h insvlacion materials over & mmbey of years, it way due to
‘the - nature of his occupation and was also due to his failure to
éxercise ordinary care for his own gafety in falling to wear the
proper, usual and customary safety devices which axe used hy
-empldyees in the irade working with such insulation matexrials,
of was due to his negligence in contimuing to work with insulation
materials after his physician had advised him to discontinue this
type of employment, or hia injury was due to’ the negligence of
his various employers in failing to furnish him with a ressondbly
safe place to work and with reasonable safe equipment.

7.

In reply to the allegatidns contained in Paragraph
39, this: defendant answers only for itself, but it denies ghat
aoy injury and d@mssg complained of by the plaintiff was directly
and proximately caused by any negligemce or carelessness of this
deféndsnt.

This defendant sﬁys that each of the allegations in
this paragraph ere too quue, general and indefinite and do not
‘apprise this defeudant of any date or dates on which the plaintiff
worked with any materials manufactured by this defeadant, and bBe

does not epecify what the materials were. -Unﬂpr this state of

A
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AFFIRMATIVE DEFENSES

First aAffirmative Defense
This defendant denies that the plaintiff sustained
_gﬁy‘iﬁjury ag & Tesult of contact or use of any product mamu-
- -factured By this defendant.
o Second Affirmative Dafense
_ Furtheér anewering, and by way of affirmative defense,
cdefhndant says that the products which this defendant manufactured
and spld mere at all timss veasonably fit and suitable for the
purposes for which they were manufactured and scild, and defendant
denfes that the same were in anywise defective for the use Ffor
uﬁich they ware manufactured.
Third Affirmative Defenas
If plaintiff did suatain any injury as a result of
the use of any product manufactured by thig defendapt, which
is expressely denied, then such Injury was sustained as a result
of the occupation of the plaintiff, in that he had been engaged
as an insulator or worker in the insulation field for a mmber
of years, and at all rimes knew that he wes working in dust laden
alr which contained asbestos dust, as well as other dust particles,
part of which were created by his own work and the work of other
insalators, and by the fallure of his employer or the owner of
the buildings to provide facilities for the elimination of dust
laden air, and therefora auch injury 'as he may have susteined was
either asbestosis or silicesls or some oqcﬂ#ational diseanse rea-
sulting from his long contimued occupation as an insulator and
not &8 & result of any igolated fncident or contact with any

product manufactured by this defendant. This defendant says that

The Tomplait v. Combustion Engineering Case File (1962-1969), Amended answer to third amended complaint Published by AsbestosClaims.Law
ACL Doc 10605 - Page 7 of 15 asbestosclaims.law/library/10605/7


https://asbestosclaims.law/library/10605/7

it ih-ﬁnp legally liable oxr regponsible for any occupational
disease which was suffered or sustained by plaintiff in the

course of his various employment over a mumber of years; and
furthar, that the plaintiff did not work with products manufactured
by this defacdant.

Fourth Affirmative Defanse

This defendant denies that any product or products
which it manufactured and sold in anywise cauged or brought
about any injury or 1llnees, if any, to the plaintiff, and this
defendant saya that the physical conditions of which plaintiff
complains was in no wise caused or brought about by any product
manufactured and sold by this defendant, but that such condition
was due aolely to disease and other causes, or te the acts and
omissions of third persons,

Fifth Affixmative Defense

Further answering herein, and while denying that the
plaintiff gustained any injury as & result of contact or use of
any product manufactured by this defendant, if he did sustain
injury or did sustain an occupational disease as & result of the .
nse of any insulation product manufactured by this defendant,
separately or in conjunction with products manufactured by other
defendants, then this defendant says that plaintiff was guilty
of various acts, wronge and cmissions, each and all of which
amounted to negligence in the performance of his work, which
acting togather or separstely, was a proximate cause of his
injury. Ia this connectlon, thie defendant would show that the
plaintiff failed to use and utilize any safety devices such aa

gloves, protective clothing, masks and vesplrators for breathing;
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he worked in dust laden air wich full knowledge that he was
inhaling such dust laden alr; and he continued to work with

iasulation materisls after he knew, or in the exercige of

‘ordinary care should have known, that it was affecting hia

‘health; further, he continued to work with insulation materials

gfter he was fully advised as to his susceptibility to injury
from insulation producta in tha year 1560 or 196), when his
phys-ii:i.nq diagnosed his condirion and advised him to seek other
employment where he would not come in contact with insulation

materiale. Nevertheless, the plaintiff, knowing of his sua-

-ceptibility to imsulation materials, and having been fuily

advised by his physicien to get out of sald employment, failed

to seek other employment and fesiled to remove himgelf from con-
ténfnation with insulation materials in the air; but to the con-
trary, continued to work with such insulation materials with full
¥nowledge that such was harmful to his health,
Sixth gfﬁrmt{\{e De fense

This defendant says that if plaintiff sustained any
inju:cy 48 & repult of the use of any material or materials manu-
factured by £h13 defendant, which is denfed, the dapger, if =any,
ariaing from the continued use of such material or materlals was
gpen and obvious and wag well known to the plaintiff, or should
have been known to him; but, nevertheless, he continued te work
as an insulator and continued to subject himself to air which
wae laden with insulation materials, and IF he did use products
manufactured by this defeadant after having been adviged that
he had asbestosis and/or silicosis and should mot continue wozk

as an insulator, then he assumed any risk in connection with the
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use of such product, and such danger, if any, In the use of
insulation products was open and cbvious and apparent co che
:pl;qin;iff, and he fannot recover for any period in which he
'ﬂsij,'berataly' subjected himsélf to the dangers, if any, involved
in working with insulation materiala,

Io the alternative, if there was any danger and such
was not open and cbvious and apparent to plaintiff at all rimes,
nevertheless, he knew &t all times of the dangers involved In
working with insulation materials and in working in dust laden
air where insulation materials wera in use, and he continued to
use and to work with such materials and under such conditions
with such knowledge, and therefore this defendant owed him no
duty to warn him of any dangers involved, and he is therefore
barred from any recovery under the theory of volenti non fit
injuria.

- In the further alternative, from and after the date
on which the plaintiff was advised and had knowledge that he
was gustzining injury from working with insulation materials,
1f this defendant had ever owed him any duty to warn of the
peaslble effects of working with insulation materials, which
is denied, then th:l.s: defandant owed the plaintiff ne duty to
warn him-of any alleged dangers invoived after he had full
knowledge of his condition and wae fully warned to remove him-
-gelf from ingulation work or the area where he could be subjected
to alr which had insularion dust in it. He -i_s therefore barred
from recovery on the bagls that thig defendant owad him no duty,
&nd this defendant violated no duty of care owing to the plaintiff,

=10~
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the air is laden with dust that the individual will breathe
thig dust futo his nose and body system unless the employee
~ usea gomg mask, respirator or scme protective device, or unless
the .employer provides some means whersby the dust is resoved
. fvom. the eir as a safety measure,
. Tenth Affirmative Defense

Further ansvering herein, this defendant says that
from and after August 1, 1961, the plaintiff continued to work
with insulation products which contained asbestos and foam glass,
or other glass asbéstos products, with full kaowledge that such
products were causing hiim hsrm and would further aggravate and
compound his exigting condirion, whethex it was caused by asbestosis,
silfcosnis or emphysema, and gince he continuad to work wirh said
producte with full knowledge, he cannot vecover becavse he incurred
Forther injury and exposure with full kniiwledge and appreciation
of the danger; and further, he failed to mitigate the damages, if
any, sccruing from any prior coatact with any of said products,

' Eleventh Afﬂmtive Defense

Thie defendant denies the exigtence of any warranty
on the part of thesa defendants, and deniés any fault 6r breach
of warranty on the part of these defendants, bur ro the contrary,
aays that the insulation product or products mamufactured by it
were at all times 'reasbnab'j_.z Ji_il:,.lftqd suitable for the purposes
for which they. wé:;e- manufactured and sold, and the plaintiff's
injury, 1f any, did not result from any defect in said product,
Further, any aid all dust conditions which resulted from the use
of the product were created during the application thereof, at
which time the praduct was cut or s_:l;a;_nged' from the original form

inm which it was manufactured by this defendant.

-] 2=
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Twelfch Affirmative Befense
Further answerlng herein, and in the alternative, this

défendant says that the plaintiff's alleged injuries and dzmages,

- if any, vere caused solely, or in the alternative, were proxi-
| mately caused, by acts, wrongs and omisaions and negligence

of thizd parties, or a third party, for whose acts this defendant

1& in oo wise liasble or responeible; or in the slternative, if

plaintiff sustained an injury from the use of any product or from

any breach of warranty, none of which are admitted, but denied,

then such was the result of the fanlt ox breach of warranty of

third parties other than this defendant.

Thirteenth Affirmative Defense

Further answering herein, and in the alternative,
this defendant says that the plaintiff's claimed injury and damage,
if any, were the result of an unavoidable accident.

Fourteenth Affirmative Defense

Purther answering hereln, and In the alternative, this
defandant would show that there is and was no legal liabilicy on
the part of this defendant, because of the fact that the alleged
happeninge in question were brought about or caused by transitory
conditions arising in the course of the work which the plaintiff
was doing, and ordinarily incident thereto; the plaintiff and his
eaployers used their own manner, method and means of performing
the work, and this defendant owed no duty with respect to such
work, noz.was theve any relationship as between plaintiff and
this defendant which created any duty on the part of this defend-
ant as to the manner ox method in which the work wae done or the

conditions under which the plaintiff performed said work,

=-13=
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Fifteenth é’ffi:mative Defense

As a further grounds for relief, and pleading in the

alterniafive, this defendsnt says that if any judgrient is entered

herein loiitly and severally against it &nd the other defendanta,

then in such event this defemdant is entitled to comtritution

againat such other defendants:in acecordance with the provisions

of srticle 2212 of Vernen's Annctated Civil Statutes of Texas.

WHEREFORE, premises considered, this defendlant prays

that upon triel hereof the plaintiff take nothing sgeinst thig

defendant and that this defendant be discharged with its costa.

Respectfully submitted;

WELLER, WHEELUS & GREEN

P,

0. Bﬂx350

BEAUMONT, TEXAS 77704

GED, A. WELLER,

ATTORNEYS FOR DEFEHDANT

‘FIBREBOARD PAPER PRODUCTS

CORPORATLON.

Copies of the foregoing first gmended answer of de-
fendant, Fibreboard Paper Products Corporation, to plaintiff's
third amemied complaint, ware mailed to the following attorneys

of record:

Mr.. Ben L. Reynolds
Royston, Rayzor & Cook
817 San Jacinto Bullding
Houston, Texas 77002

Mr. John G, Tucker
mrgalin, Bell & Tucker
Bezumont Savings Building
Beaumont, Texas 77701

Mr. Charles 5. Pipkin

Strong, Plpkin, Strong & Relson
P. 0. Box 1632

Beaumont, Texas 77704

Mr. Gordem R, Pate

1119 Beaumont Savings Building
Beaumont, Texas 77701

YA

Mr, John D. Rlenstra

King, - -Sharfdtein & Rienptra
707 Beasimont Savings Building
Besumont, Texas 77701

Mr, Werd Stephenson
Stephenson, ThHompson & Morris
Stephenson Bullding
Orange, Texas. 77630

Mr. George Duncan _
Beaumont Savings Building
Bedumont, Texas 77701
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