IN THE URITED STATES DISFRICT COURTY FIJIUIL_F4 %5&
—_— SN

FOR THE EASTERN DISTRICY OF TEXAS__M. e
Jamsa B. Cooney, Clerk, Y1, 3. Court

By

BEAUMORT DIVISION
CLAUDE J. TOMPLAIT DEPUTY
Vs CIVIL ACTION RO. 5402

COMBUSTION ENGINEERING, INC.,
EP AL

By By W, oy ey ey MWy

ABSWER OF THE DEFERDANT, JORNS-MANVILLE PRODUSTS
CORFPORATION TO PLATNTIPF'S THIRD AMENDED COMPLAINT

Defendant, Johns-Manville Products Corpeoration, in re-

eponae to plaintiff's third amended complaint, saye:
1,

befendant canmot admit or deny Paragraph 1 with raspest
to jurisdiotion as defendant has no knowledge or information as
to the residency and eitigenship of other defendants.

2.
Answenring Paragraphe 2 avid 3, defendant gdmite the esame.
3.

Answering Paragraph 8, this defendant admits that it ig
a foreign eorporation, organized, oreated and swieting tnder and
by wvirtue of the Ilawa of the State of Delaware.

4.

Answering Faragraphs 4, 5, 7, 8, 8, 10, Il and 12, defen-
dant saye that such paragraphs refer to parties other than this
defenddnt and this deferidant is not raquired to and does not have
auffiaient information to answer the pame.

5.

Answering Paragraph 13, defendant says that it ie with-
out suffietent knowledge vy information to admit or deny the
allegatione which refer to the products manufactured by all of
the defendants, but this defendant dees admit that i¥ manufactured
and #cld tnaulating materiala, but €t is denied that any of sueh

produate oaussd any injury to plaintiff,
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é.

Answering the gllegations in Paragraphe 14, 37, 38, 33,

40, 41, 42, 45, 44, 45 and 48, defendant denice the same.
7.

Anevering the allegations econtained in Paragraphs 15,
g, t7, 18, 19, 20, 8L, 22, 3%, 34, 28, B7, 24, 29, 30, 3l, 33,
33, 34 and 35, defendanl saye it ie withoyt suffictent knoukedge
on informgtion ko admit or deny the same.

&.

Answering the allegations econtained in Paragraphe 25
and 36, thie defendant admite that in 1962 and 1964, the plaintiff
wvorked for Johnz-Hanville Sales Corporaticn, In reply to the re-
maining allegations contained in Paragraphs 25 and 38, this defen-
dant does not, gt this £ime, have swufficient krnowledge or informa-
tion to either adwit or deny &he same.

8.

Thie defendant denies each and every allegation oon-
tatned in patd Third Amended Complaini not heretofore admitted,
aontroverted or denied.

4.
Ansuwering the prayer to plaintiff's complaint, defen-

dant denies that plaintiff Za entitled to gny of the relief sought,

AFFIEMATIVE DEFENSES
il

Further anevering, and by way cf affirmative defanse,
defendant says that the produets which this defendant manufacturéd
and aold were at all times reasongbly fit and cuitable for the
purpose for which manufactured and sold. It is denied that the

samz were in anywise defestive,
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12.

Pefendant deniae that any produet which it mgnufactured
and 20ld in anywise causad or brought about any injury or illness
to plaintiff, and defendant further says that the physical condi-
tion of whirh plaintiff complaine was in nowise cqused or brought
about by any produot manufaetured and sold by thia defendant and
that such condition was due solely to dieseqse and other canses,

13,

Purther auawering herein, defendant saye that platntiff's
eause of action, if any, aocrusd more than four (4) years prior
te the institution of thig getion, and defendant pleads the four-
year Statute of Limitaiions of the State of Texwas in bar of
plaintiffis elaim.

14,

Purther gneswering herein, defendani saye that plaintiff's
douae of goefion, if any, accérued more than two (2) yearas prior
to the inetitution of this aetion, and defendant pleada the two-
yeaqr Statute of Limitations of the State of Texag in bar of
plaintiff's eleim.

i85,

Further answering, defendant saye that Ehe injuries,
aondittong and damages of whieh plaintiff complairng were due
sclely and alome, or in the altermative, were proximately oaused
by the negligent acts, wronge and omissions of the plaintiff, and
that at a¢ll times material hereto plaintiff failed to exeroise
ordinary care for hip own safety, oll of whieh prozimately caused
the injuries and conditions of whieh ke complaina, all of wvhkich
i8 piled in bar hereof.

1.

Por further anewer and affirmative defense, defendant
saye that as early ae 1§61 plaintiff beaame ill, 2uffering from
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wagkneas and shortnese of bregth, and he was then and theve {n-
structed and directed by @ physieign pf hie own cheice ta stop
working with, in and around materials or in areas whereby he waa
exposed to inhalation of dust or other foreign substances. Flatn-
tifF fatled to heed auch warninge, insiructions and direciione
and eontinued to voluntarily expoee Himeself to the matters of
which he now complaine, and platatiff Fuileéed to take rewsongble
presgutions, such as the use of a safety maak ar respirator, and
he voluntarily ezposed Wimself to the oonditions and hazarde of
which he complaing and voluntarily assumed the rigk of injury
thereby, all of which fe pled in bar heraof.

17,

Purther ansuering hevein, defendani says that the plain-
tiff'e injuries and damages, if any, were the result of an wnavoid-
able aeccident.

18,

Further answering herein, defendant saya that the failure
of the plaintiff to heed the warninge inm 1961 to atop working
with, in agnd arcund materials or in areas whereby he was exposed
to inhalation -of dust or othep foreign substances, was the sole
cause of plaintiff'e injuries and damdges, if any.

1g.

This deferndant saye that if pleointiff sustained any in-
Jury as a result of the use of any material or materiale manufac-
turad by this defendant, which i3 denied, the danger, if any,
ariging from the comtinued use of such materfal op materials manu-
Factured by thia defendant, whish ie denied, the damger, i1f any,
ariaing from the continued wse vf such material or materiale was
open and obviecus and wie well known to the plaintiff, or should

have been known to him, but neverthelesz he continued te work as

an insuldtor, and centinued to subject himself to sueh conditions
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and if he ditd uese products manufactured by this defendant, afber
having been advised that he had wsbeztostis aqnd should not con-
tinue o work a# an tngulator, then he aesumed any riek in conn-
estion with the use of such product and sueh davger, LF any, in
the use of insulution products vas apen and obvious and apparent
to the plaintiff, and he camnot recover for any peried in which
ke deliberately subjeated himeelf to the dangers, if any, in-
volved in working with insulation materials. In the alterngtive,
if theve was any danger, and such was not open and obpious and
apparent to plaintiff at all times, navertheless he knew at all
times of the dangers, if any, tavolved in working with insuletion
materiale and in woprking arvound eame and continued to use gnd
work with such materials under such conditiors and with such Know=-
t2dge and, therefore, thies defendant owed him no duty te warn
him of any dangers involved and he is, therefore, barred from any
reaovery under the theory of volanti non fit injuria, 5ill fuxr-
thep in the aliternative, from and after the date on whieh the
plaintiff wae advieed and had knowledgée that hé was susbaining
tnjupy from working with imsulation materials, if this defendant
ever owed him any duty to warn of the possible effscte of working
with insulation materials, which 18 denied, them thie defendant
owed the platniiff no duty te warn him of any alleged dangers in-
volved after he had full knowledge of his oonditions and was Fully
warned to remove himself from said work or the areg where he
vould be esubjected ito alr vhich had insulation dust in it. He
i8, therefore, barred from vecovery on the basies that this defen-
dant owed him no duty and this defendant violgied no duty of
care, owved to said plaintiff.

ag,

Fop further anewer, defendant saye that if plaintiff
should »esover any judgment hevein, (and defendant denies that
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platntiff 2 entitled to recover judgment), that than undern the
provisiona of Article 2212, Vernon's Annctated 0ivil Statutes,
ag well aa at common law, defendant is entitled to Fudgment for
oontpibution over and against the ac-defendants, and éach &f
them, jointly amd severglly.

WHEREPORE, defendant moves and praye the Court that
upon itrial herecf plaintiff recover nothing, and in the alter-
nativa, for judgment againet the co-defendants for contribution,
and for suesh other and further relief in the premisez as it may

show iteelfl justly entitled to receive.

ORD .« FA pdjd

I119 Bequmont Savings Building
Beaumont, Tedds 77701

Attorney for Defendgnt, Jehns-
Monvilie Produete Corporation

CERTIFIVATE OF SERVICE

& true and correct acpy of the forego-iﬂg Angwar of the
Defendant, Johne-Manvilile Producte Corporation to Plaintiff’s
Thind Amended Complaint, was on the Qgg day of July, 1888,
serped uponw ocounzel for each of the other partiss hevein, add-
ressed to Mr. Ben L. Reynolds, Roysteow, Raymsor & Cook, 877 San
Jacinto Building, Roueton, Texas 77002; Mr. Ward Stephenson,
Stephenaon Building, Orange, Témas; Mr, John Rienetra, Beaumont
Savings Building, Beaumont, Tegas 77701; Mr. George A. Weller,
Pogt Office Boxm 350, Boaumort, Texas 77704; Mr. Charvles 5. Pipkin,
Pogt Office Box L6832, Beaumont, Texas 77704; Hr. Becrge Duncan,

Beaumont Sevinge Building, Beaumownt, Tezas F7P01%.

Attorney for Johneg-Manvt
Products Corporation
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EEAUMONT DIVISION
CLAUDE J, TOMPLAIT
vs.

COMBUSTION ENGINEERING,
INC., ET AL

Il yuw Jomal Jume Jupet o

IN THE UNITED STATES DISTRICT COURT — p= g} ED
FOR THE EASTERR DISTRICT OF TEXAS | 2 1200

James R. Cierk, . &, Cou?t

Wﬁ@w’

CIVIL ACTION NO. 5402

FIRST AMFNDED ANSWER OF DEFENDANT, FIBREBOARD PAPER
PRODUCTS CORPORATION, TO PLAINTIFE'S

TIHIRD AMENDED COMPLATNT

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW the defendaat, Fibreboard Paper Products

Corporation, and files this, its first smended answer to plain~

tiff's third amended complaint, and for such answer this defend-

ant would show the Court:

1.

In reply to Paragraphs 1 through 12 inclusive, this

-defeddant admits that it 1s a foreign corporation -prganized

under ‘the laws of a foreign state with a permit to do business

in the State of Texas; it likewise admits, assuming that each

of the corporate defendants are non-residents of Texas, that

this Court has jurisdiction of the alleged claim.

2.

In answer to Paragraph No. 13, it iz admitted that

Fibreboard Paper Products Corporation has been and is now en-

gaged in the manufacture of materials for inpulation, but de-

fendant denies that it was engaged in the manufacture of such

materials during all times wentioned in plaintiff's petition

and for a long time prior thexeto.
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