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IN THE DISTRICT COURT OF THE UNITED SI&T"‘S 'ﬁ? 10 ‘ﬁﬁﬁ o
IN AND FOR THE EASTERN DISTRICT OF TEK%_S___M _ "3, Courk
EEAUMONT DIVISION Jomes B Cuu: Wl .u'k. u.

CLAUDE J, TOMPLAIT By 2 “SHEFUTY. ~

a——a

V3, CIVIL ACTION NQ. G402

COMBUSTION ENGINEERING,
INC., ET AL

e e ™ e e "

ANSWER. TO THIRD PARTY COMPLAINT

F0. THE HONQRABLE JUDGE OF SAILD COURT:

COMES NOW Unarce Industries, Inc., successor in
interest to Union Asbestos end Rubber Compseny, Third Party
Defendant herein, and files this its Answer to the Third Party Com-
plaint on file herein and would respectfully show unto bthe Court
the follcowing:

I,

Third Party Defendant -says that it can nelther admit
nor deny the allegations conteinsd in Paragraph T eof the Third
Party Complaint because it does not have khowledge of the
‘eitlizenship of Third Party Plaintiff.

IT.

Third Party Defendant admits that service of process
had upon 1t was proper, but otherwise denizs the remAlning alle-
gations contalned in Paragraph IX.

III.

In snswer to Paragraphs IIT, IV and V of the Third
Party Complaint, Third Party Defendant would zhow that 1t 1s
not required to resporid to such allegations and facts ilpasmuch as

such Facts contained theréin are merely & recitaticn of the
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rature of the g¢laim breught by Plaintiff againat the Defendant
and Third Party Plaintiff Plttsburg (orning Corporation and other
Defendants, all of which has been denied by the: Third Farty
Flalntiff Pittsburg Corning Corporation and all of which the
Third Party Defendant herein here and now fdenles generally.

Iv.

In #Bnswer to Paragraph VI of the Third Party Com-
plaint, Third Party Defendant admlts the allegations pertain-
ing to the s&le of the plant, patents and patents applicatlons
and the other terms snd provisicns as they are contained in the
Agreement of Purchase dated Jurie 30, 1962,'but gtherwise denies
any remaining sllegations.

Y.

Third Party Defendsnt denies the allegatlons eontained

in Paragraph VIL of the Third Party Complalnt.
VI.

Third Farty_Defendant denies the &llegations contained
i{n Paregreph VIII of the Third Party Complaint and specifically
denies that the alleged indemnity provislon has eny application
under the facts of this case ang further denies that Third
Party Plaintiff is entitled to any form of contractusl indemnity
a8 pertains to thls cause of action.

vIi.

Third Party Defendant denies the allegations contained
in Paragraph I¥ of the Third Party Complaint and feor the relief
prayed for in the concluding paragraph of said Complaint.
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VIII.

fubjéct to all of the foregoing, Toird Party Defendant
he#e &nd now ernters its general deplsl, thereby denying each and
every, 811 and sirgular, the material allegations-contained in
the Third Party Complaint and demsnding strict proof thereof ds
required by the lews of this 3tate.

IX.

For affirmative answer herein, Third Party Defendent
woyld show that Pleintiff's alleged -exposurs or contact with
UNIBESTOS: was from November 30, 1962 to January 18, 1963, which
dates are subsequert to the date of the sale to PLtusburg Cornlng
Corporaticii of the plant, patents and product formerly owned by
Unich Asbestos and Rubber Company and that the Third Party
Deféndant has no responsibility te Plaintiff or Third Farty
Pleinbif? arising out of the operatlon of thls business sub-
sequent to July 2, 1962, the bales or the use of the products
thereafter made bty Thlrd Party Plaintiff; o alternstively,
Tird Party Defendarnt would show that the operation of tHis
business by the Third Perty Plaintiff, its uss ang sale of the
products, amount te & new indspendent angd intervening cause s
that terd 1s known and defined Lln law,

X,

For further affirmative defenss herein, Third Perty
Defendant would shew thet any alleged breach of Warranty, elther
express or implied, if any, was solely that of the Third Party
Plaintiff and fiet any warranty or representation made by this
Third Party Defendant; that any alleged negligence or fault in
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the saje of sald product, its use or lmstallation, is solely
that of the Third Party Plaintiff and not of thls Third Party
Defendant.
XI.
Answering further affirmatively herein, Third Party
Deféndant Would show that any cause of action which Plaintiff
may have against the Defendant FLltisburg Corning Corporation
accrued more than btwe years prior to the filing of thiz action
#nd this Third Party Defendunt pleads the Two Year Stetubte of
Limitations of the State of Teéxas to bar Plaintiff's right to
recover,
XIT.
For further affirmative answer herein, this Third
Party Defendsnt sdays that Plaintiff's physical congitlon of
which he how complains, was die solely to causes pther than
any negligence, fault or breach of warranty on the part of this
Third Party Defendant.. '
XEYI1.
For further affirmative defense hereln, this Third
Party Defendant says that the injuries, condlticorin and damages
of which Plaintiff row complains were proximately caused by,
or aiternailvely solely caused by, negligent acts and omlsslons
committed by the Flaintiff himself while working with and around
ifsnlation materlals Incident t¢ his trade gnd geeupatlion,
XTv.
Por further effirmative defense hereln, Third Party
Defeéndant. siys that the injuries, conditlons and damsges of which
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Plaintiff complains were proximstely caused by, or alterna-

tively were solely caused by, negligeant acts and/or calsslons

committed by various employers for whom Flaintiff allegedly

worked during the course of which work he elleges snd claims

that he was exposed to various types of ihsulating products.
Xv.

For further affirmative enswer herein, Third Party
Defendent would show that the Plaintiff with full knowledgse of
the fact that he was working ln dust and creating dust from
the insulation products knew that he would be subJect to lnjury
and that such working conditiens and any risk astendant thereto
were open and obvious Lo him and Third Party Defendant here
and now invokes the doctrine of volenti nen fit injuria &z that
term 18 known and defined in law, showlng unte the Court that
Plaintiff knew and appreciated sny dangers or risk attendant
thereto and voluntarily exposed himself te any such alleged risk.

XvI.

For further affirmative answer herein, Third Fartsy
Defendant would show that Plaintiff was fully apprised of his.
allsged condition prior to the time that he came in contact
with UNTEESTOS and aven though he claiméd to be disabled at
such time he, nevertheless, continued to work with insulation
material after the :date he -discovered such alleged condition, July,
1961, and he, therefore, volunterily subjected himself to injury

with full and complete knowledge ol the cohssguenees, ~veluntarily
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exposlng Himself to any conditlons, dangers or hazards incident
to sych work end this Third Party Defendant pleads such facts
in bar of Plaintiff!s rights, 1f any, tc¢ retover.

XVIT.

Third Party Defendant would show that Plaintiff's
daméges, 1f any, is solely the result of &n unavoldable accident
as that term is defined in law.

AVIII.

For further groumds of relief, Third Party Defendant
would show that in the event Judgmeht 1s obtained agalnst the
Third Party Plaintiff in favor of FPlaintiff and Third Barty
Plaintiff is allowed recover over against the Third Party
Defendant, then the Third Party Defendant 1s entitled to indemnity
-and contribution against A1l other Wefendents herein wio are found
to be jointly &nd severally liable to Plaintiff in accordance
with the Civil Statutes of the State of Texas.

WOEREFCRE, premises considered, Third party Defandant
preys judgment of the Court that Third Party Flalnfiff take
nothing by 1ts Third Party Complaint and that It go hence wilthout
dday and recover its cost ln this behalf expended, or in the alter-
native, if judgment is ellowed over and agzinst Third Party
Defendant, then Third Party Defendant have Judgment for lndemnity
and contributlion as set forth herein above.

Respectfully submitied,
VINSON, ELXINS, WEEM3 & SEARLIS

By @ﬂ-'-*‘-& Q Q‘-““-—\,—-.

Gerald P. Coley
First City Mationmal Bank Bldg.
Houston, Texzs TT002-CA5-2411
ATTORNEYS FOR UNARCO INDUSTRIES, INC.
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CERTIFICATE OF SERVICE

A true and correct copy of the above snd foregolng
Answer to Third Party Complaint was on this the 13th day of
Saptember, 1968, served upon ecunsel for the Third Party
Plaintiff by depositing the same in the United States mails,
postage palid, addressed to Mr. George E. Duncan, Wells, Duncan
and Beard, 515 Beauvmont Savings Building, Beaunont, Texas TT701,
and also a true copy was served on all other interested counsel

of record.

\ﬁb-—u:@@mm

Gerald P. {oley
Attorney for Third Party Defendant,
Unarco Industries, Inc.
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