IN THE UNITED STATES DISTRICT cou’® F |LE D e
AR 1968 C

| 'lerk. U, 5. ™t

FOR THE EASTERN DISTRICT OF TEXAS __ M.
Jarmes '[F, iy,

BEAUMONT DIVISION 1 h A dad o

By L ifioud A\ o fo—

DEPUTY
CLAUDE J. TOMPLAIT | |
Vs, i CIVIL ACTION NO. 5402
COMBUSTION ENGINEERING, I
INC., ET AL

REPLY TO PLAINTIFF'S MOTION TO TAKE JUDICIAL KNOWLEDGE

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW the defendant, Fibreboard Paper Products
Corporation, and files this, its reply to the plaintiff's
motion to take judicial knowledge of the fact that various
states of the United States have enacted Workmen's Compensation
Laws covering employees who contracted asbestosis in the course
of their employment in the various years as shown in the motion,
and for such reply would show the Court:

The motion and the pigposed order of the Court is
misleading, in that the Director of the Workmen's Compensation
Board or Industrial Commission of the wvarious states has merely
answered a questionaire as to whether "asbestosis is covered
under your Workmen's Compensation Act." The second question
posed is: 'When were the provisions for covering asbestosis
under the Workmen's Compensation Act enacted?" Many of the
replies to letters submitted in support of the motion state
that "injury" is defined in our Act to include disease without
specific enumeration. Other replies are that the statute was
enacted to cover all "occupational diseases.'" For example,

Wisconsin replies: 'Our Act defines injury as 'mental or
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physical harm caused by accident or disease.'" 0Ohio states that
asbestosis does fall within the coverage of the Act as an occu-
pational disease by virtue of a certain amendment to the Act,
but asbestosis is not referred to by name.

2y

A brief researcé on the subject from a publication
published in 1943, Schneider's Workmen's Compensation, states
that thirty (30) of the fifty-three (53) American Workmen's
Compensation Acts now provides compensation for either a desig-
nated varying number or all occupational diseases. Two of the
states fall in both of the two latter classifications because
their acts originally designated a specific list of such diseases
and then after some experience added a catch-all clause apparently
intended to include all occupational diseases not theretofore
designated.

The states which designate a varying number of occu-
pational diseases are: Arkansas, Delaware, Idaho, Kentucky,
Michigan, Minnesota, Maryland, Nebraska, New Jersey, New York,
North Carolina, Ohio, Puerto Rico, Pennsylvania, Rhode Island,
Washington, West Virginia, Wisconsin, Arizona, Georgia, New
Mexico, Oregon, Utah and Virginia.

Accordingly, while this defendant has no objection
to stipulating to the pertinent provisions of the Workmen's
Compensation Law of any particular state, it will be decidely
incorrect for the Court to take judicial notice of the fact that
asbestosis is specified as covered in a Workmen's Compensation
Act unless the specific Act is produced as is the case with the
Workmen's Compensation Act in Texas. For example, in Texas

asbestosis is a specific occupational disease by name. Most
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of the etates apparently will hold that "asbestosis" is covered
under the terms of their Workmen's Compensation Act, but the
occupational diseape of asbestosis is not specifically mentioned
in the Act.

Accordingly, the motion in its present form should be
denled. Counsel for this defendant will not require the taking
of the deposition of the Directors of the Industrial Accident
Beards throughout the fifty (50) states, but will require that
the Act of the particular state be produced to show that asbes-
tosies ig specifically menrioned as an oceuparionsl disease In
that particular state.

From the text, apparently the following states are the
ones which have special provisions which relate exclusively to
prnevmonocosis, silicoels and asbestosis: Idaho, Illinois, Indiana,
Maryland, Massachusetts, Michigan, New York, Nerth Carclina, Ohio,
Pennsylvania, Rhode Island, Washington, West Virginia, Wisconsin,
Arizona, QOregon, Utah and Virginia, Three pagee from the text

are attached to this reply for the Court's information.

Respectfully submitted;

WELLER, WHEELUS & GREEN
P. O, BOX 350
BEAUMONT, TEXAS 77704

\‘
0. A. WELLER,
ATTORMEYS FOR FIBREBOARD PAPER

FRODUCTS CORPORATION.
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OCCUPATIONAL DISEASES

££} Actinomycosis
fg) Dermatilis

(i} ITernia

(1) Pricumoconiosis
£i) Silicosis

k) Smallpox

{1} Tuberenlosis

§ 924

{m} Notice, Failure to Give
{n] Statntory Consteuetion

1040, Wroming
Sintutory Synopsiz
{a) Ceneral

§ 924. Classification of Occupational Disease Acts

Thirty! of the fifty-three? American Workmen's Compensation
Acts new provide compensation for either s designaled varying
numberd or allé vceupntional discases. Tweo of the states® oddly
fall in both of the two latter classifications heeause their asis orig-
tnally designated a specified list of such diseases and then after
some pxperience added a eateh-all clanse apparently inlended to
include mll occupotional direases not theretofore designated. The
remaining twenty-threeS American Aets eover principaliy indus-

1. Arkanana, Onliforols, Contestl-
gut, Delaware, Howali, Idaho, I
nois, Iowa, Indfana, Kentucky, Long-
shoremen's, Maryland, Measachu-
getts, Michigan, Minneaota, Miasayur,
Nebraske, Naw Jarsey, New York,
North Carallna, Morth Dakets, Ohio,
Pennsylvania, Fhilippine Ialends,
Puertd Rleo, Rhode Island, United
Sistee, Washington, Weat Virginia,
Wistonsin,

2. alaska, Hawali, Puero Rico,
Philippine Islands, Longehoreman's,
Dulted States Employeed Baa ol
Amurieon states excepl Mizal=ainpi.

3, Arkoensaa, Delawsre, Idabe, heo-

tucky, Michigan, Mipnesota, Mary-
land, Mebraske, New Jorsey, Naw

York, Nerth Oarolloe, Oble, Puerts .

Riog, Pennaylvania, Rhoda Island,
Washlngton, Wesk Virgials, Wiscon-
aln.

4. Callfornla, Comnecticut, Hawall,
tilinoia, Indiana, Iowa, Loeagahore-
men's, Massechvssits, Misacurl,
North Dukita, Unlied States Em’
ployaga” Ach

5. Wew York, Ohblu.

B, Alsbhams, Alagka, Arizoms, Colos
rudo, Florida, Georgla, HEanaza,
Laulsfana, Maine, Montana, Novads,
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§ b2t WORKEMEN'S COMPENSATION LAW

trial injuries aceiduntally sustained and are generally eonstrued] not
to include ocenpational diseoves. Another group” within the twelve
mentioned in footnote four jucludes not cnly all oecupational dis
pases and discases whieh result from aeeidents, but also discases
which avise out of antd in the course of the employment and whicl
are neither pecupational nor due to an aceident; such, for examyple,

-gs exposure to an unhealthful condition in the employment which

is not peculinr 1o nor ineident to all similar employments nad is
not dué ta some break, zecident, or mishap in the cause; as, fur
example, tuhiemulosis due to work in a damp, dark, wet plaee, or
pheumonia caused by non-seeidental conditions but diztinetly aris
ing out of exposure in the employment and direetly caused there
by,E or coeeidicidnl granuloma® contrected by & traveline salesman
whuse work neecessitated travel thrpugh the San Joanuin Valley,
Urlifornia and Avizonz, where the germs exist in A mold or fungus
in the soil and are blown about Uy the wind in dust. Other groups
within the foregoing clnssification are the siates whoze seeupational
cigeaxes acia are completely separatel? workmen's eompensation
nots, with their own practice and procedure separute and apart
from their other workmen's compenantion acts, Then there is the

New Ismpablre, New Mexleo, Okl N, ¥. — Qoldberg v. 54 Marcy

homa, Oregon, South Carcline, South  CQorp, 28 M. Y. 515, 12 N. E. ()

Dakota, Tennesspe, Texas, Tlah, 211 (1828A.

Vormont, Virgirla, Wyoming. Ohio—ladus, Com. v. Brumm, 130
Ohle 248, 188 N, E. $63 (1885);

7. Californda, Hawall, Nerth Da-  quy _saryland Cas. Coo v Clark,

kota, FPhilipplns Islands, Uolted
Statcs, YWiaconsln: 21 Hostor 17, L.

{19403,
Eer. 375: 20 DBoston U. Lo Rev, 770,

Fed —Lux v. Western Caa, Co,

(Tex, Civ. AJ, 40 8 W, {2} 800

8. %5 Marguette Law Eeviaw BZ.

Pp.~-Iankaltus v. Haclelgh Prook-
wood Coal Cw., IM Pa Super 126
4 A (%Y 1BL [2839)7

Parks . Miller Prieting Mach. Co.,
338 Ta. 456, 9 A. {2) T42 (1933).

Mo —Joyea v, LusaStevenson, 348
Mo, 5& 139 5. W. {2) D1§ (1823

107 ¥ {2) 1002 (1325}

9, Cal—Fapific Employers’ Ina
Ce, v, [ndus. Ape. Ceom., 1§ Cal. (2]
g2k, 122 P. {2 510 (1548} See 12
aMarguette Law Raview 261

10. Mliinola, Thdtana, Pennsplvazie.
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OCCUPATIOHAL DISEASES § 925

srgup which have special provisions which relote exciusively to
pnemnenecosis, silicosis and ashestosisdl and the gronp whose
acls contain n definition of oceupational diseases)? and the final
group, which has by legislative resolution appeinted committecs 1o
investigate the scewpational diseases question to determine whether
such act showld be adepted in their respeotive states??

§ 925. Geveral .

Waorkmen’s Compensation Laws are based in part on the theory -
that there is no sound reason why the worker should bear that
part of the cost of the finished product of an industry which is
represented by his wage Joss due to industrizl accidents in that
indnsiry. The slme reason applics to wape lozs due to discases
| griginz out of and csused by conditions of the worker's employ-
ment. whether or not those diseaseal are atrietly what are known
ag seeupational diseases.

The more the practiticner annlyzes the compensation laws of the ]
(ifferent states, the more impressed s he with the tremendeas ;
impact of the legislative mind, or the popular mind, upoen the
judicial mind, in its struggle to ereate new rights for oltl wrongs
suffered by the common man in his relationship with his employer.

i These admiuistrative acts have been enacted to avercume the
i subtleties and technieslities of the commen jaw which may have
’ expressed reason for the rule of law cstablished for the time in
| whieh it was interpreted, but the reason for the rule of lnw having
: chonged, should not the law ehange with it? For both judges and

lawyers must ever remember that the law of stare decisis is
; invoked by a changing world only to keep sveiety firm and stead-
: fast while it explores new horizoms of sovisl consciousness. The

law of precedent is & help only as it puts ity old wine of wisdom

R

‘ 11, Idaho, Tilucis, Indiana, Mary- Michlgan, Ohlo, Rhode Ialand, Wesd- * 3

land, Massachusetts, Michigun, New ingloxn. X

York, Mocth Carclica, Oblo, Feonsyl- )

vinia, Rhode Island, Washington, 13- Nevuds, Lregon, Virglnla

West Virginie, Wiscohwin. 1. See discyssion in note 3 of pre- X
ooding secton. g

Bee 13 Wiscoosln Law Heview.

12, Qennecticnt, Llnols, Indiana,

493 -

The Tomplait v. Combustion Engineering Case File (1962-1969), Reply to plaintiff's motion for judicial notice

Published by AsbestosClaims.Law
ACL Doc 10711 - Page 6 of 8

asbestosclaims.law/library/10711/6

—— w7


https://asbestosclaims.law/library/10711/6

D377 R Supp. 22

CHAPTER 15

OCOUPATIONAL DISEARES

§824 Classifieation of Qocupational Disease Acts

P497, nl. There should be ‘added to the list
this feotnote {he following: Georgia,
¥irgivia. Tha frst word o
thirty-four,

of cases given in
New Mexico, Oregon, Utah,
this section shonld pow be changed to

p4907, 0 3. Arizona, Geargin, New Mexiey,
Virginia should now be added to the list of

D497, n 6. There shonld now Lo eliminat
in this faatnote Arizona, Georgia,
Virginia.

Oregon, Utah and
states in this foutnats.
ed from the list of states
New Mexieq, Oregon, Utsh and

2499, nll. Arizons, Oregon, Utah, Virginia.
§925. Geners)

p 479, Lepa) Aspoects of Qceupational diseas
positm} Roeky Mt I, Rev. 18:240.275 {1946},

p500, n2 Klug v. Indus. Com., 381 JI}. 608, 46 N. E. (2) 85
{1943),

8§ 926. Occupational Diseazey Defined

P02, nl. Minnesots and Nebraska shouid now be added to the
tist of states given in this footnote, See 1543 amendments, 5. 5,
Vol. 8, Minnesota pocket part, p 1. Nebraskq pocket part, p 4.

P02, 518, The new Georgia Occupationsl Diseage Amendmens
of 1845 defines an occupationai diseage {Secq, 114-803) 0 mean “only
sueh listed discase whicl s due to cunses and conditiogs whiok are
characteristic of ang pecitlisr L. the particular trade, occupation,
Process, or employment in which the employee is exposed to syuch
disease, exzluding 4l ordinary diszases of life to which the genersl
public are exposed.”

P50%, nda. “Under the statute, to he vecupational, a disease
must be one which gradusily develops from, and bears & direat
tausal conncetion with the eonditions under wihich work is per-
formed, and which results from an exposure dccasiotied by and
naturally incidental to & particular empioyment.’’ Stap Publishing
Co, v. Jackson, — Ind. App. — BN E (2} 202 (1944),

8 {Medicolegnl sym-

intiff i judicial notice
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CIVIL ACTION NO, 5402

' CLAUDE J. TOMPLATT
vs.

COMBUSTION ENGINEERING,
INC., ET AL

REPLY TC PLAINTIFF'S MOTION | I,

IO TAKE JUDICIAL KNOWLEDCE.

WELLER, WHEELUS & GREEN
ATTOHNEYS AT LAW
SCODHURE BUILOING

BEAUMONT, TEXAS FFrod -
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