
| IN THE UNITED STATES DISTRICT colk? F |LED 
AR FOR THE EASTERN DISTRICT OF TEXAS _ M. rsag e B 

Jlmfl?' (honey, Ulerk, U 3. U 
BEAUMONT DIVISION ) A I 

) ‘;..;(,_;_.v.‘_ Ry _iliroed DEPUTY 
CLAUDE J., TOMPLAIT 1 

Vs, i CIVIL ACTION NO. 5402 

COMBUSTION ENGINEERING, ] 
INC,, ET AL 

REPLY TO PLAINTIFF'S MOTION TO TAKE JUDICIAL KNOWLEDGE 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW the defendant, Fibreboard Paper Products 

Corporation, and files this, its reply to the plaintiff's 

motion to take judicial knowledge of the fact that various 

states of the United States have enacted Workmen's Compensation 

Laws covering employees who contracted asbestosis in the course 

of their employment in the various years as shown in the motion, 

and for such reply would show the Court: 

The motion and the pggposed order of the Court is 
misleading, in that the Director of the Workmen's Compensation 

Board or Industrial Commission of the various states has merely 

answered a questionaire as to whether '"asbestosis is covered 

under your Workmen's Compensation Act.'" The second question 

posed is: '"When were the provisions for covering asbestosis 

under the Workmen's Compensation Act enacted?'" Many of the 

replies to letters submitted in support of the motion state 

that "injury" is defined in our Act to include disease without 

specific enumeration. Other replies are that the statute was 

enacted to cover all "occupational diseases.' For example, 

Wisconsin replies: ''Qur Act defines injury as 'mental or 
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physical harm caused by accident or disease.'" OQhio states that 

asbestosis does fall within the coverage of the Act as an occu- 

pational disease by virtue of a certain amendment to the Act, 

but asbestosis is not referred to by name. 

2. 

A brief researcé on the subject from a publication 

published in 1943, Schneider's Workmen's Compensation, states 

that thirty (30) of the fifty-three (53) American Workmen's 

Compensation Acts now provides compensation for either a desig- 

nated varying number or all occupational diseases. Two of the 

states fall in both of the two latter classifications because 

their acts originally designated a specific list of such diseases 

and then after some experience added a catch-all clause apparently 

intended to include all occupational diseases not theretofore 

designated. 

The states which designate a varying number of occu- 

pational diseases are: Arkansas, Delaware, Idaho, Kentucky, 

Michigan, Minnesota, Maryland, Nebraska, New Jersey, New York, 

North Carolina, Ohio, Puerto Rico, Pennsylvania, Rhode Island, 

Washington, West Virginia, Wisconsin, Arizona, Georgia, New 

Mexico, Oregon, Utah and Virginia. 

Accordingly, while this defendant has no objection 

to stipulating to the pertinent provisions of the Workmen's 

Compensation Law of any particular state, it will be decidely 

incorrect for the Court to take judicial notice of the fact that 

asbestosis is specified as covered in a Workmen's Compensation 

Act unless the specific Act is produced as is the case with the 

Workmen's Compensation Act in Texas. For example, in Texas 

asbestosis is a specific occupational disease by name. Most 

The Tomplait v. Combustion Engineering Case File (1962-1969), Reply to plaintiff's motion for judicial notice
ACL Doc 10711 · Page 2 of 8

Published by AsbestosClaims.Law

asbestosclaims.law/library/10711/2

https://asbestosclaims.law/library/10711/2


of the etates apparently will hold that "asbestosis" is covered 

under the terms of their Workmen's Compensation Act, but the 

occupational disease of asbestosis is not specifically mentioned 

in the Act. 

Accordingly, the motion in its present form should be 

denied. Counsel for this defendant will not require the taking 

of the deposition of the Directors of the Industrial Accident 

Beards throughout the fifty (50) states, but will require that 

the Act of the particular state be produced to show that asbes- 

tosis 1e specifically mentioned as an occupationsal disease in 

that particular state. 

From the text, apparently the following states are the 

ones which have gpecial provisions which relate exclusively to 

preumonocesis, silicosis and asbestosis: Idaho, Illinoiz, Indiana, 

Maxyland, Massachugetts, Michigan, New York, Rorth Carolina, Ohio, 

Pennsylvania, Rhode Island, Washington, West Virginia, Wisconsgin, 

Arizona, Oregon, Utah and Virginia, Three pagee from the text 

are attached to this reply for the Court's ioformation. 

Respectfully submitted; 

WELLER, WHEELUS & GREEN 
P. 0, BOX 350 
BEAUMONT, TEXAS 77704 

\ BY‘%WQQ%\ 
0. A, WELLER, 

ATTORNEYS FOR FIBREBOARD PAPER 
FRODUCTS CORPORATION. 
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OCCUPATIONAL DISEASES § 924 

{8} Aetinomycosis 
fg} Dermatilis 
() Ilernia 
{1} Pneumoconiosis 
£iy SBiliensis 
{k) Smallpex 
{1} Tubereulosis 
{m} Netice, Failure to Give 
{n} Statntory Construetion 

10, Wryuming 
Sintutory Synopsis 

{3} Qeneral 

§ 924. Classification of Oceupational Disease Acts 
Thirty? of the fifty-three? American Workmen's Compensation 

Acts new provide compensation for either a designated varying 
numberd or allé vceupntional discases. Two of the states® oddly 
fall in both of the two latter classifications heecause their asis orig- 
tnally designated a specified list of such diseases and then after 
some pxperience added a eateh-all clause appareatly inlended to 
include all oecupational direascs not therctofvre designated. The 
remaining twenty-threeS American Aets cover principaliy indus- 

1, Arkanasa, Celifornis, Connectl- 
gut, Delaware, Hawali, Idako, I 
nois, Iowa, Indiana, Kentucky, Loag- 
shoremen's, Maryland, Maasachu- 
getts, Michigan, Minnesota, Miasour], 
Nebraske, New Jarsey, New York, 
North Carollna, North Dakotir, Ohio, 
Pennsylvania, Fhilippine Ialends, 
Puerte Rieo, Rhode Island, Dritad 
Stetes. Waghington, Weat Virginia, 
Wistonain. 

2. alaska, EHawali, Pusrio Rico, 
Prllippine Islands, Longshoreman's, 
Dulted States Employees Buu ali 
Amariean states except Mizdl=sippi 

3, Arkoenszs, Delawsre, Idabe, Bed- 

tucky, Mlchigan, Mipnesota, Wary. 
land, Mebroake, New Jorsay, New 
York, North Oaroline, Oble, Puerto . 
HRico, Pennarlvania, Rhode Island, 
Washlogion, West Virgiaiz, Wiscon- 
ala. 

4. Callfornia, Connecticut, Hawall, 
lilinoia, Indians, Iowa, Loagshors- 
man's, Massachussits, Aisacurl, 
North Dukota, Unlted States Em- 
ployasd” Act 

& Hew York, Ohle. 

8. Alsbams, Alaska, Arizoma, Colos 
redo, Florida, Georgla, Ennaza, 
Laoulsians, Maine, Montana, Neovads, 
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§ h2¢ WORKEMEN'S COMPEHSATION LAW 

trial injuries aceiduntally sustained and are generally eonstrued not 
to include ocenpational disenses. Another groupT within the twelve 
mentioned in foetnote four jucludes not only all oecupational dis 
pases and discaxes which result from aceidents, but also discases 
which avise out of and in the course of the employment and whicli 
are neither peeupational nor due to an ageident; such, for cxample, 
‘g5 exposure to au unhealthful condition in the employment which 
is not peculinr 1o nor incident to all gimilar employments nad is 
not dué ta some break, seeident, or mishap in the cause; as, fur 
example, tubereulosis due to work in a damp, darl, wet place, or 
pneumonia caused by non-zecidental conditions but diztinet!y aris 
ing out of exposure in the employnrent and directly caused there- 
by, B or coccidicidnl granuloma® contrected by 2 traveline salesman 
whose work necessitated travel through the San Joaquin Valley, 
Unlifornia and Avizonz, where the germs exist in A mold or fungus 
in the soil and are blown about by the wind in dust. Other groups 
within the foregoing classification sre the siates whoze aceupationat 
igeases acia are completely separateld workmen's eompensation 
nots, with their own practice and protedure separute and apart 
from their other workmen's compensation acts, Then there is the 

New Hampshire, New Mexlco, Okls- H, T. — Ooldberg v 554 Marcr 
homa, Oregon, South Carcline, South Qorp, 276 N, Y. 515, 12 M. E. {2 
Dakots, Tenneszspe, Texas, Ulah, 
Varmont, Yirginia, Wyonlng 

7, Califernds, Hawall, Neorth Da- 
kota, Puilipplns Islands, United 
Statcs, Wisconsin: 21 Hoston 1. Lo 
Rey, 375: 20 Boston U. Lo Rev, T70. 

8 25 Marguetta Law Reovisw BZ. 

Pa.~-Jankaltus v. Harleigh Prook- 
wood Coal Co., I3 Pa Buper 125 
4 A (%) 181 (1839 

Parks ¥ Miller Prigting Mach Co., 
338 Ta. 456, 9 A. {2) T4 (1933). 

Mo —Joyes ¥. LusaStevenson, 248 
Mo, 58 139 3. W. {2) §i (198 

211 (3B3R). 

Ohio—Indus, Com v. Brumm, 130 
Ohlg 242, 188 N, E. 363 (188%5): 

Taxr—Marylond Cus. Co. v Clark, 
(Tex, Clv. AJ), 140 8. W, {2} 810 
{1940} 

Fed —Imx v. Western Cas. Co, 
107 ¥ [2) 1002 (152%}. 

9, Cal—Farifie Employers’ Ina 
Ce, v, [ndus. Apc. Com., 1§ Cal (2] 
642, 122 F. {& 510 (1542}, Bee 12 
Marguette Law Raview IB6L 

16, T'iinola, Tndtana, Pennsylvanie. 
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OCCUPATIONAL DISEASES § 925 

srgup which have special provisiens which relote exciusively to 
pneanenceosis, silieosis and asbestosisd? and the group whose 
sels contain n definition of oceupational Giseases?? and the final 
group, which has by legislative resolution appeinted enmmitiecs 10 
investigale the sceupational discases guestion ta determine whether 
such act showld be adopted in their respeotive states’s 

§ 925. Geveral 
Warkmen’s Compensation Laws are based in part on the theory - 

that there is no sound reason why the worker should bear that 
part of the cost of the finished product of an industry which is 
represented by his wage Joss due to indusirial accidents in that 
indnsiey. The smme resson applies to wage loss due to discases 
atising out of and caused by conditions of the warker's employ- 
ment. whether or not those diseaseal are strietly what are known 
as vecupational diseases. 

The more the practitioner annlyzes the compensation laws of the 
different states, the more impressed s he with the tremendous 
fnpact of the legislative mind, or the popular mind, upon the 
judieial mind, in its struggle to ereate new rights for old wrongs 
suffered by the common man in his relationship with his employer- 

These administrative acts have been enacted to avercuime the 
subtletics and teehniealities of the common jaw which may have 
expressed reason for the rule of law cstablished for the thne in 
which it was interpreted, but the reasen for the rule of lnw having 
changed, should not the law ehange with it? For both judges and 
lawyers must ever remember that the luw of stare decisis is 
invoked by a changing world only to keep suctety firm and stead- 
fast while it explores new horizons of soeisl consciousness. The 
law of precedent is & help only as it puts iy old wine of wisdom 

11. Maho, Ililuols, Indians, Mery- Mickigen, Ohlo, Ruode Isinnd, Wesb 
land, Massachuketts, Michigen, New ington. 
York, Movth Carclisa, Oble, Penosyl- . 
vinis, Rhode Island, Weshington, 13- Nevada, Oregon, Virginia. 
West Virginiz, Wisconsin, 1. See discuselon in note § of pre- 

coding mection. 

Bep 15 Wisconsin Law eview. 12 Coonecticut, Dlimols, Indiana, 
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oy 77 P Supp. 22 
CHAPTER 16 

OCOUPATIONAL DISEASES 

§624 Classifieation of Qocupational Disease Acts 
P497, nl. Thers should be added to the list of cases given in this footuoie tha following; Georgia, New Mexico, Oregon, [itah, Yirginia. The first word o this scction shonld pow e changed to thirtv-fonr, 

p407, 0 8. Arizona, Geargin, 
Virginia should now be added to 

p 49T, n . 

New Mexien, Oregon, Utah and 
the list of states in thig fovtnate. 

There shonld pow L eliminated from the list of states te Arizonp, Georgia, New Mexieq, Oregon, Utsh and Virginia. 
p499, nll. Arizons, Oregon, Utah, Virginis. 

§925. Genersl 
P47Y. Lepal Aspects of Qcenpational diseags posiwm} Roeky M, I, Rev. 18:230.27% {1945). p500, n2 Klug v. Indus. Cor., 381 JIL. 608, 46 N. E. (2) 88 {1943), 

{Medicolegal sym. 

§ 925, Occupational Diseagzes Defined 
P02, nl. Minnesots ag 

list of states given in this 
Vol. 3, Minnesota pocket par 

P 3025 1a. The new G 

d Nebraska should now be sdded to the footnote. See 1543 amendments, 8. 5. 
t, p 1i. Nebraska pocket part, p 4. 

eorgia Occupationel Diseage Amendment of 1848 defines an eccupationai disease {Sees. 114-803) 10 mean “only sueh listed discase which s due to causes and zonditiogs whiok are eharacteristie of and peciliar . the particular trade, oceupation, Process, or employment in which the emwployee is exposed to syuch disease, exzluding all ordinary diszases of life to which the genersl public ate exposed.” 
PS03, nda. “Under the statute, to he o must be ome whiek gradusily dev 

tausal conncetion with the eonudip 
formed, and whish results from 
naturally ineidental to & particuls 
Co. v. Jackson, - Ind. App. 

ceupational, a disease 
elops from, and besrs g direet 
ions under whick work iz per 

&0 exposure oceasioned by and 
F empioyment.’’ Stgyp Publishing — 8 N.E (2} 202 (1944) 
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CIVIL ACTION NO, 5402 

CLAUDE J. TOMPIAIT 

VS, 

COMBUSTION ENGINEERING, 
ING,, ET AL 

REPLY TO PLAINTIFF'S MOTION 
IO TAEKE JUDICIAL KNOWLEDGE. 

WELLER, WHEELUS & GREEN 
ATTCHNEYS AT LAW 

SOODHUE BUILDING 
BEAUMONT, TEXAS YFrod 

e —i, 
-'—'———-—-—. 
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