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employers in the insulation industry governs working conditions, 

ete, and plaintiff is in effect a party to such contracts. 

Therefore, any ruling which would restrict any partic- 

ulay evidence on this point would be highly prejudicial and 

improper. 

= 

This Court should nmot limit any reference to any 

workmen's compensation case filed by the plaintiff and pre-judge 

the evidence for many reasons, some of which are: 

The claims for workmen's compensation will contain 

admissions against interest, will prove notice and knowledge 

on the part of Tomplait, will be admissible on the issue of the 

Statute of Limitation of the State of Texas, on the guestion of 

knowledge and assumption of risk, etc. 

Plaintiff filed certain evidentisry claims, names of 

physicians, medical reports, and there is other admissible evi- 

dence in the workmen's compensation file which is duly certified 

and is admissible in evidence. 

Likewise, the plaintiff is seeking to recover lost 

wages, medical expense which was paid by his employer, and when 

he was disabled from other injuries, or drawing unemployment 

benefits, etc., such evidence is admissible as 'Yevidence of 

collateral source benefits," and as & reason or explanation as 

to his failure to work. 

In Kinsman v. Panek, Circuit Court, Marathon County, 

Wisconsin, 1968, the Court allowed the plaintiff to be cross- 

examined as to his wage continuation and other benefits to 

challenge his credibility regarding the true reason why he did 
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not raturn towrk. Thie cese likewise admitted evidence con- 

cerning the fact that his employer had paid the medical bills 

and had continued wage payments during his disabiliry. 

This defendant says that the Court should not limit 

reference to social security benefits that the plaintiff hds 

received or will recelve in the future because ioquiry into the 

£iling of this claim and the allowsance of soclal security banefits 

is edmissible to challenge plalntiff's credibility regarding the 

true reagon of why he does not return to work, 

[ 

‘Defendant says that the Court should not limit reference 

to 8 report of br. Leary because such report containe reference 

to exemination of X-rays and an X-tay report conceraing’ an X-riy 

taken October 13, 1962, and refers to an examination by the doctor, 

report. of which wag made to the Industridl Accident Boprd of the 

State of Texas. Likewise, the deposition of Dr. Leary was taken 

in the State Workmen's Compensation case and the plaintiff had an 

opportunity to cross-examine the doctor and did cross-examine him 

at that time, The depesition and the exhibits sttachéd are clearly 

admiasible, hoth under the law of Texas and under the Federal Rules 

of Bvidence, 

This defendant objects to plainpiff's reguest that the 

Court change the scyls of this case and that the parties be in- 

structed to refer to this case as Clasde J. Tomplait vs. Fibre~ 

board Pepey Products Corporatdon because this defendant has the 

right to introduce the pleadingy in this case as admissions 
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against intereer, to show the claim'assgrted by the platntciff 

egaingt each of rhe remzining defendants who are third-party 

defendants in this case, and it is necessary under the rules 

of law that this defendant introduce evidence and obtain jury 

findings io regard to any act or omlssion of the third-party 

defendants which caused .or contributed to cause or contributed 

to the plaintiff’s dlleged injury and damage. 

This defendant had undersfood the Court's ruling here- 

tofore made ‘at the time the Court entered ap interlocutory judg- 

ment that the plaintiff teke nothing sgainst cervain defendanta 

and that certgin defendants and crossrdefendants be diemissed, 

that such diamiseal would be without prejwiice to the xights of 

the remaining defendant, Fibreboard Paper Producta Corporation, 

te dntroduce evidence upon the trial of this case. It is im- 

possible to try this case without making reference to other pames 

becenge .certein of gaid defendants submitted interrogatories and 

for all practical purposes they are still parties defendant in 

this case. Persons employed by each of the crops-defondants have 

wonld be considered as adverse witnesses to the defendant, Fibze- 
board Paper Products Corporation, upon the trial of this case, 

1f the plaintiff is allowed to omit reference to other 

defendants in reading depositions, etc., he wi]l creste a false 

impresgion before the jury, in that thig defendant will be 

charged with any cross-interrogstories propeunded by other cross- 

defendants, and the plaintiff’'s rehjuest would make it appear that 

this defendant did ezch and gvery act of the thizd-party defend- 

ants and that this defendant. is charged with each of their acts 

in this case. 
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This defendant respectfully reguests the Court to 

require the plaintiff to try this case on the current pleadings, 

the current interrogatories, requests for admissions of fact, 

and depositions as they are now written and couched, and not to 

make the pleadings, the answers to interrogatories and the depo- 

sitions appear something they are not. 

WHEREFORE, premises considered, this defendant prays 

that upon trial hereof that the plaintiff's motion be in all 

things denied. 

Respectfully submitted; 

WELLER, WHEELUS & GREEN 
P, 0. BOX 350 
nfimnéo,ff; TEXAS 77704 

BY STt R e OQOg s\ 
GEO,” A WELLER, 
ATTORNEYS FOR DEFENDANT, 
FIBREBOARD PAPER PRODUCTS 
CORPORATION. 

A copy of the foregoing reply was mailed to Mr. Ward 
Stephenson, Stephenson, Thompson & Morris, Stephenson Building, 
Orange, Texas, on the /A%“ day of May, 1969. 

TR A O g 

OF COUNSEL FOR DEFENDANT 
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