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MOTION FOR A 'DIRECTED VERDICT AT THE 
CLOSE OF PLAINTIFF'S EVIDENCE 

TO THE HONORABLE JUDGE OF SAID COURT: 

Defendant, Fibreboard Paper Products Corporation, at 

the close of the plaintiff's evidence, moves the Court to in- 

gtruct the jury to return a verdict for the defendant, and as 

grounds for this motion would show the Court: 

1. 

The plaintiff has wholly failed to discharge the 

borden of proof resting upon him to show that the insulation 

product manufactured by this defendant was defective and not 

sultable for the purpose for whlch such products were intended 

and were therefore dangerpus and harmful to human beings and to 

the health of man. 

2. 

The evidence 1z ingufficient to establish that the 

insulation product manufactured by this defendant was defective 

and not sultable for the purpose for which such products were 

intended and were therefore dangerous and harmful te human beings 

and to the health of man. 

3. 

Because the undisputed evidence in this case establishes 

that the insulation product containing asbestos manufactured by 
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fihis defendant was reasonably safe and suitable for the purpose 
for which such product was intended, and if there was any danger 

‘in the use of the product such danger occurred in the manner 

and means and under conditions prescribed by the contractor or 

owner for whom the plaintiff worked, and such conditions were 

transitory and were conditions over which this defendant had no 

eontrol, and this defendant therefore owed no duty to the plain- 

tiff which was vlolated by this defendant, 

&4, 

An instructed verdict should be given in this case 

because the plaintiff wholly falled to discharge the burden of 

proof resting upon him to show that he actually worked during 

‘the years 1953, 1960, and during 1961 prior to August 1, 1961, 

with products containing asbestos which were manufactured by 

this defendant; therefore, there is no basis for the plaintiff's 

claim that he was injured during such period of time by working 

with products manufactured by this defendant. 

5. 

An instructed werdict should be given in this case 

because the evidence is insufficient to show that the plaintiff 

actually worked during the yeaxs 1959, 1960, and during 1961 

prior to August 1, 1961,.w1th products containing asbestos which 
were mamufactured by this QFfendant; therefore, there is no basis 

for the plaintiff's claim that he was injured during such period 
of time by working with products manufactured by this defendant. 

6. 

Because as a matter of law the plaintiff cannot recover 

for any alleged injury or damage to-his person which may have 
accrued to him as a result of exposure to asbestos products 

-2e 
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manufactured by this defendant, when such exposure occurred on 

or after August 1, 1961, which was the date plaintiff was fully 

advised as to his physical condition and was advised that he 

could no longer work with asbestos products without injury to 

himself. 

The sole basis of plaintiff's claim as made by his 

pleading is that during the years 1959, 1960, 1961, 1962, 1963 

and 1964 he came in contact with various products containing 

asbestos manufactured by verious manufacturers and as a result 

thereof sustained the disease known as asbaestosis which caused 

physical injury and disability, end the plaintiff has failed to 

establish any claim against this defendant for the period 1959, 

1960, and prior to August 1, 1961, and as a matter of law there 

can be no recovery by the plnintiff for any exposure to this 
defendant's product after August 1, 1961, 

7. 

Because the undisputed evidence establishes as a matter 

of law that the plaintiff's claim for alleged injury and damage, 

if any, is barred by the Statute of Limitation of two (2) years 

of the State of Texas, 

8, 

Because the plaintiff has failed to discharge the burden 

of proof upon him to show that the defendant, Fibreboard Paper 

Products Corporation, prior to August 1, 1961, could by the reason- 

able application of human skill and foresight have known that con- 

struction workers applying its insulation product in construction 

work under usual and ordinary conditions, such as the plaintiff, 

Tomplait, would sustain asbestosis by working with its insulation 

firoduct which contained some asbestos. 
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9. 

Because the plaintiff has wholly failed to discharge 

the burden of proof resting upon him to show that any act or 

comission of this defendant was a failure to exercise ordinary 

care in relation to the plaintiff and that any act or omission 

of this defendant in the manufacture of its product proximately 

caused or contributed to cause the plaintiff's slleged injury 

and damage, if any, 

10, 

Because the evidence is insufficient to show that any 

act or omission of this defendant was a falilure to exercise 

ordinary care in relation to the plaintlff and that any act or 

omission of this defendant in the manufacture of its product 

proximately caused or contributed to cause the plaintiff's alleged 

injury and damage, 1if any. 

11. 

The undisputed evidence shows that the plaintiff's 

alleged claim for damage is barred by the two (2) year Statute 

of Limitation because he made a claim in December, 1961, that 

he was disabled as a result of an occupational disease known as 

asbestosis and silicosis, as a result of which he was totally 

disabled, and a final judgment was rendered against the workmen's 

compensation carrier of Armstrong Contracting and Supply Company, 

his employer, on September 16, 1964, more than twa (2) years 

prior to the time that this suit was filed, and therefore the 

claim is barred by the two (2) year Statute of Limitation of the 

State of Texas. 
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18, 

Becauge the wndisputed evidence in this cage shows 

that the plaintiff was exposed to insnlatiom products conkaining 

asbgstos #nd worked with products mennfacrured by Johms-Manville 

Corporation, Eagle-Ficher Industries, Inc., Pittsburgh-Corning 

Corporation, Owens~-Corning Fiber Glasg Corporation, Combustion 

Engineering, Inc,, R & I Refractory & Insulation Gorporetion, 

and Unargo Industries, Inc., and that plaintiff alleges and 

claims he worked with each and all of said producis and that 

each and all of said producta caused or contributed to cause 

his dnjury end disabilicy, therefore the alleged acts or 

omlsgions of this defendant could not proximately cause thae 

plaintiff*s alleged injury and damage, 

19, 

An instructed verdict shemld be given in this cage 

because the undisputed evidence shows that the utility and need 

of the asbagtes insulation products in industyy far outwelgh 

the possibility of harm to construction workers, and the im~ 

position of strict 1iability ageinst this defendant beceuse the 

plaintiff may heve sustained the diseese of asbestosis ovex a 

period of twenty~five years would be an undue lmpediment to 

buainess and an intolerable injustice because under the evidence 

the scope of liability would not be confined to the mone of 

danger which could reasonably have been foreseen before these 

praoducts were sold, 

20. 

There is no evidence of gross negligence which would 

entitle the pleintiff to aAny exemplary damsge because there is 

no avidence of an entire want of care which would raise the 
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belief that any act or omission complained of as to this defendant 

was the vegult of 8 conscious indifference to the right or wel- 

fare of the person or persons to be affected by it. 

21, 

Becanse a8 4 matter of law the plaintiff canpot recover 

punitive damages for 1iability haged upon an alleged breach of 

WAITEDLY. 

22, 

The evidence is insufficient to show any gross negli- 

gence which would entitle the plaintiff to any exemplary damage 

becanse the evidence is insufficlent to show an entire want of 

care whiech would raise the belief that any act or emission com- 

plained of as to this dafendant waa the result of & conscious 

indiffexence to the right or welfare of the person or persons 

Lo be affected by it. 

23, 

Any finding of gross negligence or exemplary damages in 

this case would be so against the great weight and preponderance 

of the evidence as to be clearly wrong. 

24, 

There is no evidence of any willful negligence or acts 

e gross as to indicate indifference to the safety of others, 

wantonnees, recklessness or malice, or that the defendant had a 

fixed purpose to bring about the alleged injury of which the 

plaintiff complains. 

WHEREFORE, the pleintiff having closed his evidence, 

this defendant prays that the Gourt withdraw this case from 

jury consideration and thet the Court render and enter a judg- 

oent in favor of this defendant; or in the aiternative, lnstruct 
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