IN THE UNITED STATES DISTRICT COURg'#-
e
FOR THE EASTERN DISTRICT OF TEXAS

BEAUMONT DIVISION

CLAUDE J, TOMPLAIT
Vs, CIVIL ACTION NO. 5402

COMBUSTION ENGINEERING,
INC., ET AL

Sl Jn J Joel, Y pnd,

MOTION FOR A DIRECTED VERDICT AT THE
CLOSE _OF ALL OF THE EVIDENCE

TO THE HONORABLE JUDGE OF SAID COURT:

Defendant, Fibreboard Paper Products Corporation,
at the close of all of the evidence, moves the Court to in-
struct the jury to return a verdict for the defendant, and
as grouns for this motion would show the Court:

. 1.

r
.

The plaintiff has wholly failed to discharge the
burden of proof resting upon him to show that the insulation
product manufactured by this defendant was defective and not
suitable for the purpose for which such products. were intended
and were therefore dangerous and harmful to human beings and

to the health of man.

The evidence is icwe Fieao... .3 estéblish that the
insulation product manufactu. .. by ¢iis del. .ant was defective
€Ll a0t -ilia._. .oy the purpose for wnich.sgcn products were
—Acendec Lnd were therefore dangerous cad narmful to human beings
F toe hee . Gf man.

3.
Because the undispuced evidence in this case es;abl;ahes

tier the insulation product containing asbestos manufaccured oy
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this defendant was reatonably safe end suitable for the purposa

— o waldar

For which sueh product was intended, and 1f there was any dangm_:'

A

in the uea of the product such danger ocowrred in the manner

*
s

and mesns and under cofdivions prescribed by the contractor or

XS

owner for whom the plaintiff worked, end such conditions were

[y

trsnoitory and were conditions ever which this defendant had no

A -

control, and this dofendant therefore ewed no duty to the plain-‘
t1£f which was violated by ‘this defandant,
5.
An iustructed verdict should be given in this case '

because the plaintiff wholly faflad to discherge the burden of .

I R s A ey

proof resting upon hin :o--siww that he actually worked during
tha yearas 1959, 1960, and duriag 19€1 prior to August 1, 1961, -

with productsz centaining asi..cos vhich were manufacrured by
this defendant; sherefors, Lucre is no basis for the plaintifi's-
clafis that he was {njured duriag such pariod of time dy working
with products manufactursd by chia defendant. |
s
Ao festructed vooo ot nadeld be given in this caze
beceuse to: tvidence 18 insufficien? to shew that tha pleintiff
setually woriced during the yeaxs 1.39, 1960, .ad durdag 1?51 -
pricr to Aupwst 1, 1561, _ 2 pre _obts coataining asbestos which
were m2oufacturad by this .oclesdaus; cherefore, thera Is no hasig
for the plainbifFf’s clalm Last be was infured devlag such peviod.
of tima by workiny with products maauigetured by this defendant,
6.
Eccenra ¢35 & metter of law the plajntdfP cennot yYécover
Lor any allegzd f- vy oF uocage bo ha passon which may hagve

ceevued to him i o result of exposure to asbastos products

Sy
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meaufactured by this defendaar, ;hea such exposura otcurred on
or after August 1, 1961, which was the date plaintiff was fully
adviged 2a to his physical condition and was &dvised that he

- P
P R T R Iy |

could no longer work with asboston products without injury to
bhinzelf, _
The sole basis of plaintiff's claim as made by bis

A e ke L

pleading {4 that during the yeava 1939, 1960, 1961, 1962, 1963

ol a —ama

#nd 1954 he came {n contact with various products contaianing

LR T

psbestos manufactured by various menufscturera and as & result

o

theraof sustfined the discase known as agbestosls which cam&r
physical injury and disability, #ad the plaintiff has failed co

B R T L I

astablish any clgim agaissy t!._# Jo.cadaat for the period 1959,
1960, and prior ko August ., ..OL. it & mactter of iaw thern
can e no recovary by the oo .efi_ . | ewy exXposura to thig
defendant's product effer Aupust i, iSsl. '
EL

Because the undizpucad evidence gstabllshes as & meiter
of law thsr the plaintlif's claim For allaged injury and demage, |
1f any, s barred by the Statuca of Limitation of two (2) years
of the State of Texas. . |

Becaudu LR diée .. .5 wos fezled co digeharge the burden

of proof uvpon hLim o show ul.. tic i endant, Fibreboard Paper

Products Cerporation, pricr wo Au. . 1, 1961, could by the reason-
able applicoion of Mmuman gkllk ene cosight have kaowa that con-

gtruction wors o3 applying ite fosulaclion product in conatrustion
woTk under wsuel end ordlnary condicions, such a&s the plaintiff,
. Templait, would zuateln asbesteosia by working with ite insulation

product which contained soms arbeatos.

&30
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| 9

Because the plaintiff has wholly failed to discharge
the burden oﬁ.proof resting upon him to show that any act ov
cmission of this defendant was a failure to exercise ordinary
cara in relation to the plaintlff amd that any act or omission
of éh;# dafendont in the wanufacture of its product proximately
caused or contributed to cause the*plnintiff'slallggpd injury
and damage, if any. | L |

10,

_ Because the evidence is 1nsuffic£ent to show that any
act or omlssion of this defendant was a failure to” exercise
ordinary care in reiation ﬁo the plaintiff and that any zct or
emission of this defandsnt ia che manulfacture of its product
proximately caused or costributed to cause the plalntiff's alleged
injury and damage, iI any. \

.
Tﬁm undisputed evidence shows that the plaintiff's
alleged clafim fo; damage is barred by the two (2) vear Statute
of Limitetion beczuss he made & claim in December, 1961, that

-he was disabldd az & result of an occupationel disease known as

asbestoais and siiilcosis, as a result of which he was totally
digsbled, and & final judgme. . wi. readered sgainst the wﬁrkmen‘s
coupensation carvier of Armecron; Co..racting and Supply Comwpany,
hiz emplov.z, on Seprtombar 14, 1%04, move than two (2) yesars
pricr to tlo time thet this zuit was flled, and therefore the
claim s borred by the two (2) year Statute of Lirltacion of the

State of Texuss,.

PSR AR R L ¥R VR TR RPN

s el G

L Mt

e RS AL
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12, g
Bacausa the undisputed evidence Iz thia case astablishes
thot the producta which this defendant mamifactured and sold were

gt all times rassonably fit and nu‘ltahlh for the purposas for

L,

which they wers msoufscturad and sold, ead that such products
were not In anywise dafeetiva for tha use for vhich thay ware
magufactyred and gold. |

' 13.

Because the undispurad evidence 4n this case shows and.
ustablishes thet 1f the plaincif€ haz asbearosis he acquived such
ashastosis a2 & vesult of &an cocupariona) basard or working in
dust lsdan atr which concalnc: asbestos dust over & period of
yasrs from 1941 to 1959, and zhaet be had the disease of asbestosis
from such prior exposures, a.. tha ¢vidence does not eatablish
that ha sustained asshestesis ase & result of exposures during the
Tears 1959, 1:950 and 1851 prwur to August 1, 1961,

! . .

Besguse tie uud_.3..0d evidence in this ccse sbows that
the plalntiif wag gullcy ox .. faflure to eXevecise ordinaxry care
for his cwn safety dnd zhar such foilur® was & proximaie causs
of hie condition, in that ho Fafled io use and utilize aay oask
or respivators for breathin. and bii. fe worked in dust ladeu air
of ashesros ducc wich fuli ..cwleu.x cthat he was fphaling such
dust laden air aad ho falled to xomove himgelf frow such dust
iaden afr.

k5.
An instructed verdict should be given in this case

bacouse the undisputed evidence shows that &t all times the,
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[ T R

plafnelff knew thar he was working with Insulation products
containing asbestos and it was compon knowledge that the ine

P TV SN

balaticon of agbestos dust, 25 well as other dost, was harmful,

and ha knse that vertain work with asbestos products oreated

-

dust, but neverthelese, be conrinmed to work inm dust laden air
wiore {nsulation materials containing asbestos were used, and
ha continued such work with .. il Zacwledge that he was lnhaling

epbestor dust, therefare ba i: barred from asy recovery undex

— et ade F el e

tha theoty of volentl nen Si: Lnjuris,
T

Toe plaintiff £ilc. £0 cuzrelse oxdivary cara for his

emA RN s e

oun welfare and such failure was a proximnte csuse of at least
part of bis disability, in tiar aduer the plainniff had full
knowledze of his condition &..d wes fully wirned to remove himaelf

from insulation work or the a-za vhere he could be subjected to

LR P P Y - e

elr uhich had insulation dust fn it, ke msevertheless continumd

Sy

to work with such product za. sul.ccie¢d himself to dust created
by lfosulation products without using any raspirator or mask,
17.

Because the undisputi;d evidence fn thig cass shows
that the plaintiff's caployer kosw at 211 times that they wers
working with iasulation pr. iuots contalaing ssbestos and that
such product created dust ... zhar such dust wvas harmful Lf ;
proper ventiletion wae not providad to the amployes, and the
emnloyer 1likewise koew thar respirators ox masks should ba used
undar dusty conditions, and under the lew of Texas the plaintiff

ig chargaed with the same kaowledge which his ewpleyar had,
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*
e

-
§ il

18,
Because the undisputed evidence in this case shows

that the plalatiff was exposed to insulation products contaiaing

Lt i T Ee e
R QIR T, NN IR - SR

asbestos and worked with pxodﬁcts menufactured by Johns<Manville
' Corporation; Eagle~pPicher Industries, Ianc., Pittsburgh-Coruing
Corporatien, (uens-Corning Fiber Glass Corporation, Combustion

Engineering, Inc., R & I Refractory & lnsulation Corporation,

ERRIL PR b W s © 1)

and Uinarco Industries, Inc., and that plaintifif alleges aad '

ot ".:..‘."

claims he worked with each &ad all of said products end that

I

each and all of said produci. caused or contributed to cause
his injury ami disability, therefore the &lleged acts or

omissions of this dafendant could not proximately cause the

I L S g e E LWL Y

plaineiff's alleged injury auc damage.

o
A

19,

An iastructed verdict should be given ian'this case

waanba

Ry

becauge tha undisputed evidonce shuws that the utility and need
of the asbestos insulatlec: . sugets ia industry far outwaigh

the possibility of harm to coastruction workers, and the ime-

e

position of ciricc liablilicy agaias this defendant beczuse the
plaintiff may have sustalosd .ne cilcsse of asbestosls over a
perfod of twenty-five yeers would Li =a undue impediment to
buginess and an intolerabls fujuscice because undsr the evidence
the scope of 1liability would met uz confined to the zons ef
danger which could veasorably have baen foreseen before these
preducts were sold,
20,

There is no evidence of gross cpegligence waich would

entitle the plaintiff to eny éxemplnry damege because there is

no evidence of an gntire want of care which would raise tha

-70
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belief that any act or omission complained of as to this defendant
was the result of a comscious indifference to the right or wel-
fare of the person or persons to be affected by it.

21.

Because as a matter of law the plaintiff cannot recover
punitive damages for liability based upon an alleged breach of
warranty.

22,

The evidence is insufficient to show any gross negli-
gence which would entitle the plaintiff to any exemplary damage
because the evidence is insufficient to show an entire want of
care which would raise the belief that any act or omission com=-
plained of as to this defendant was the result of a conscious
indifference to the right or welfare of the person or persons
to be affected by it.

23,

Any finding of gross negligence or exemplary damages in
this case would be so against the great weight and preponderance
of the evidence as to be clearly wrong.

24,

There is no evidence of any willful negligence or acts
50 gross as to indicate indifference to the safety of others,
wantonness, recklessness or malice, or that the defendant had a
fized purpose to bring about the alleged injury of which the
plaintiff complains.

WHEREFORE, at the close of all of the evidence, this
defendant prays that the Court withdraw this case from jury
consideration and that the Court render and enter a judgment

in favor of this defendant; or in the alternative, instruct
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the }lury to return a verdict in' fevoxr of this defendant wpon ;
ail grounds set forth hexein, end for the further and addizicnal E
vaogons set forth in this defendant's motion for summary judge
BEaE . .

- Respactfully submiited}

WELLER, WREELUS & GREEN

' g P, O, BOX 350
BEAUMONT, TEXAS 77704

ﬁég‘aﬁlujﬁegﬁ\ .
_ CED. A\ WELLER, .

ATTORNEYS FOR DEFENDANT,
FIBREBOCART PAPER PRODUCTS
CORPORATION,

-9 -
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