
IN THE UNITED STATES DISTRICT coua%fifi? F 1L E D 
FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMONT DIVISION 

CLAUDE J, TOMPLAIT 

Vs, CIVIL ACTION NO. 5402 
COMBUSTION ENGINEERING, 
INC., ET AL 
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MOTION FOR A DIRECTED VERDICT AT THE 
CLOSE OF ALL OF THE EVIDENCE 

TO THE HONORABLE JUDGE OF SAID COURT: 

Defendant, Fibreboard Paper Products Corporation, 

at the close of all of the evidence, moves the Court to in- 

struct the jury to return a verdict for the defendant, and 

as grouns for this motion would show the Court: 

| 1, 
- 

\ 

The plaintiff has wholly failed to discharge the 

burden of proof resting upon him to show that the insulation 

product manufactured by this defendant was defective and not 

suitable for the purpose for which such preducts. were intended 

and were therefore dangerous and harmful to human beings and 

to the health of man. 

The evidence 1is ivww Fie.o.. .2 estéblish that the 

insulation product manufactu. . . by ¢iis del. .ant was defective 

€Ll a0t -ilia._. .oy the purpose for wnich.sgcn products were 

Lacendee and ware therefore dangerous zad harmful to human beings 

F toe hee . Gf man. 

3. 

Because the undispuced evidence in this case es;abl;ahes 
tLer the insulation product containing asbestos manufaccured oy 
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this defendant was reatonably safe end suitable for the purposa 

For which sueh product was intended, and 1f there was any dangm_:' 

in ke uea of the product such danper occma& in the mannex 
and mesns and under cofdivions presceribed by the contractor or 

owner for whom the plaintiff worked, end such conditions were 

trsnoitory and were conditions ever which this defendant had no 

control, and this defendant thevefors esmed no duty to the plain-‘ 
tiff which vas violated Wy this defendant, 

& 

An 1lustructed verdict should be given in this case ' 

bacause the plaintiff wholly faflad vto discharge the burden of . 

prosf resting upon him to skow that he actually worked during 
tha ysars 1959, 1960, and duriag 1961 prior to August 1, 1961, - 

with products containieg ast..cos which were mamufactuved by 

this defendant; sherefors, Lusre is no besis for the plaintiff's- 

clagin that he was fnjured deriag such pariod of time dy working 

with products mesnufscrursd by chia defendant. | 
3 

Ao tostrucked voeoe of Laceld be given in this case 

bYeceuse tor svideace 1s insufficienr to shew that the plaintiff 

sctually woricad during the yeaxs 1.39, 1960, ~uad durdag 1961 

pricr To August 1, 1961, . 3 pro _obs containing asbestos which 

were m2oufacturad by this .ocilesdaus; therefore, thera Is no haslg 

for the plainbifFf’s clalm Lost be was infured devlag such peviod. 

of tima by workiny with products saauigetured by this defendant, 

6. 

Eccenra ¢35 & metter of law the plajntdfP cennot yYecover 

for any allegsd Lo vy oF ucoage Fo his pesson wbich may bhave 

Geevued to him i o result of exposure to asbostos products 
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menufactured by this defendant, uben guch exposure otcurred on 

or after August 1, 1961, which was the date plaintiff was fully 

aéx%h.:nd 2a to his physical conditicn and was adviaed that he 
could oo looger work with asbestos products without injury te 

binzeli, _ 

The sole basis of plaintiff's claim aa mada by bis 
pleading is that during the yeave 1939, 1960, 1961, 1962, 1963 

#od 1954 he qanse fn contact with vazious products contalaing 

pebestos manufactursd by various menufacturera amd as & result 

theraof sustained the discase known aa apbestosls which um&r 
physical {ojury and disability, #ad the plaintiff has faillad co 

establisch any cleim agaissy bl 4 Jo.cadaat for the period 1959, 

1960, snd prior ko Augueb i, ..0L, it & macter of law thara 

con be no Yecovery by the oo .efi_ . | euy exposura to this 

defendant"s product efier Aupust 1, ISsl. ' 
7. 

Because the undizpucad evidencs establlishes a3 & weiter 

of law tihat the plaintlif's ¢lalm Fov alleged injury and demagze, | 

1f any, ia barred by the Statuce of Limitation of twe (2) years 

of the State of Texas. 

Becaulu LRé ok .. .5 wes fexled so diseharge the hurden 

of proof uvpon hLim o show ul.. tic -i endant, Fibreboard Paper 

Products Cerporation, pricr wo Au. . 1, 1961, ecould by the reason- 

able applicoion of muman gklk ene cosight have kaowa that con- 

gtruction wor o3 &pplyins its fosuleclon product in conatrustion 

woTk under wsuel egnd ordlnary condicions, such a&s the plaintiff, 

. Templait, would zuateln asbesteosia by working with ite insulation 

product which contained soms arbeatos. 
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Beceuse the plaintiff has wholly failed to discharge 
the burden of .proof resting upon him to show that amy act ov 
cmission of this defendant was a failure to exercise ordinary 

cara in relation to the plaintlff and that any act or omission 

of éh# dafendont in the wanufacture of its product proximately 
caused or contributed to causs the platntiff's Iall.aged tnjury 
and damage, if emy. | L | 

10. 
_ Becsuse the evidence is insufficient to show that any 

act or omlssion of this defendant was a failure to exercise 

ordinary care in reiation to the plaintiff and that sny act or 
cmigsion of this defandant i the momsfacture of its product 

pmuimm;y caused or contributed to cause the plaintiff's alleged 

injury and damzge, if any. . 

. 
'i'izm undizputed evidence shows that the plaintiff's 

alleged clafm fmr damage is barred by the two (2) yvear Statute 

of Limitetion becauas he made 8 claim in December, 1961, that 

-he wes disabled az a result of’m eocupationel disease kaown as 
asbestosis and siilcosis, 25 a vesult of which he was totally 

digrsbled, and a final judgme. . wi. readered asgainst the %rMn‘s 
compenseticn carvier of Avrmgerong Jo.o.racting and Supply Company, 

hiz emplov.z, on Seprtoabar 14, 1%04, moxe than two (2) yesars 

pricr to tlo time thet this zuit was flled, and therefore the 

claim £s borred by the two (2) year Statute of Lirltacion of the 

State of Teuss,. 
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Bacausa the undisputed evidence In thia case astablishes 

thot the producta which this defendant mamtfactured and sold were 

gt all times rassonably fit and nu‘ltahlh for the purposas for 

L
R

I
,
 

which they wers msoufscturad and sold, ead that such products 

were not in anywise dafeetiva for tha use for vhich thay ware 

magufactyred and gold. | 

Because the vndispuzad evidence 4n this cese shows and. 

establishes thet Lf the plainciff has asbeatosis ke acquived such 

asbastosis a8 & rvesult of an occupacional bazard or working in 

dust lsden air which concainc: asbestos dust over & pariod of 

yaars from 1941 to 1959, snd chet he had the disease of asbestosis : 
from such prior exposures, u.. tha g¢vidence does not eatablish 

that ha sustained asghestusls a9 & regsult of esposures during tha 

years 1959, 1"960 and 1%61 pr.uz to August 1, 1561, 
1 . 5. 

tha plalntiff wag gullcy ox .. faflure to axeveise ovdinary care 

for his cwn safety and zhat such cfailurs was & proximate causa 

of hie condition, in that he Pailerd Lo uss and utilize any cask 

or respivators for breathiuny and Lii. fe worked in dust laden air 

of ashegros ducc wich fuli ..cwleu.x cthat he was fphaling such 

dust laden air aad ho falled to xomove himself froo such dust 

iaden afe. 

5. 

An instructed verdict should be given in this case 

baceuse the undisputed evidence shows that &t all times the, 
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plafnelff knew thar he was working with Insulation products 

containing ashestos and it was common Euwledge that the In- 

balazion of asboston duat, an well as nthq,r dast, was harmful, 

al ha knse zhat certain work with asbestos products created 

dust, but neverthelegs, b= conzimed to work in dust laden air 

wixore {nsulation materials containing asbestos were used, and 

ha continued such work with .. il Zaculedge that he was lnhaling 

epbestor dust, therefoare Lo iz barred from any recovery under 

the theory of volentl non Si: Injurls, 

R 

The plaintiff foilc. ko uarelse ovdicary cara for his 

our welfare and such failure was a proximnte csuse of at least 

part of bis disability, gl aster the plalandif had full 

knowledze of his condition &.. wus fully warned to remove himaelf 

from infli:llanion vork or the z-za vhere he could be subjected to 
elr vhich had insulation dust fn it, ke meverthelsss continuad 

to work with suech product 2i. sul ccied himself to dust cceated 

by insulation products withouc using any respirator or mask, 

17. 

Because the undiuputfid evidence in thie caes shows 
that the plalntiff's camploysr Ko at 2ll times thet they wazs 

working with insulation p:. iuste containing ssbestos and that 

such product created dust ... zhar such dust wvas harmful Lf 

proper ventilation wae not providad to the amployes, and the 

emnloyer likewise koew thar respirators ox masks should ba used 

undar dusty conditions, and under the lew of Texas the plaintiff 

is charged with the same kaowledge which his eumpleoyar had, 
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18, 

Because the undisputed evidence in this case shows 

that the plalatiff was exposed to insulation products contaiaing 

asbestos and worked with pxodficts manufactured by'Jnhnsfiuanvtlle 
' Corporafiion; Eagle~pPicher Industries, Ianc., Pittsburgh-Coruning 

Corporatien, auann-Cnrnihg fiber Glaas Corporation, Combustion 
Engineering, Inc., R & I Refractory & Insulacian:corporation, 
and.unarco Industries, Inc., and that pldintiff alleges and 
claims he worked with each &ad all of said products end that 

each and all of said producy. caused or conktributed to cause 

his injury and disability, therefore the alleged acts ov 

omlesions of this defendant could not proximately causa the 

plainciff's alleged injury auc damage. 

19, | 

An lastructed verdict should be given 4n this cess 

heceuse tha undisputed evidunce shues that the utility and need 
of the asbestos insulatle: . cugcts la industry far outwaigh 

the possibility of havm to <cnstruction workers, and the fme 

pogition of cyrice liabllicy agaiamz this defendont because the 

plaintiff way hove sustalosd Jae Ciociaze of asbestosis over a 

period of twenty-five years wculd Li =n undue impediment to 

business end an intolerabls iujuscice beceuse undsr the evidencs 

the scope of 1liability would met uz confined to the zone e 

danger which could veasorably have baen foreseen before these 

preducts were solid, 

20, 

There is no evidence of gross cpegligence waich would 

entitle the plaintiff to eny éxemplnry damege because there is 
no evidence of an gntire want of care which would raise tha 
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belief that any act or omission complained of as to this defendant 

was the result of a comnscious indifference to the right or wel- 

fare of the person or persons to be affected by it. 

21. 

Because as a matter of law the plaintiff cannot recover 

punitive damages for liability based upon an alleged breach of 

warranty. 

22, 

The evidence is insufficient to show any gross negli- 

gence which would entitle the plaintiff to any exemplary damage 

because the evidence is insufficient to show an entire want of 

care which would raise the balief that any act or omission come 

plained of as to this defendant was the result of a conscious 

indifference to the right or welfare of the person or persons 

to be affected by it. 

23, 

Any finding of gross negligence or exemplary damages in 

this case would be so against the great weight and preponderance 

of the evidence as to be clearly wrong. 

24, 

There is no evidence of any willful negligence or acts 

80 gross as to indicate indifference to the safety of others, 

wantonness, recklessness or malice, or that the defendant had a 

fixed purpose to bring about the alleged injury of which the 

plaintiff complains. 

WHEREFORE, at the close of all of the evidence, this 

defendant prays that the Court withdraw this case from jury 

consideration and that the Court render and enter a judgment 

in favor of this defendant; or in the alternative, instruct 

The Tomplait v. Combustion Engineering Case File (1962-1969), Second motion for directed verdict
ACL Doc 10839 · Page 8 of 10

Published by AsbestosClaims.Law

asbestosclaims.law/library/10839/8

https://asbestosclaims.law/library/10839/8


the }lury to return a verdict in' fevoxr of this defendant wpon 

ail grounds set forth hexein, end for the furthaxr and addizional 

vaogons set forth in this defendant's motion for summary judge 

BB . 
- Respactfully submiited} 

WELLER, WHEELUS & GREEN 
) to P, D, BOX 350 

mm, TEXAS 77704 

_ G:Efl.a\fima 
ATTORNEYS FOR, DEFENDANT, 
FIBREBOARD PAPER PRODUCTS ' 
CORPORATION. 

MF"“ 
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