No.

IN THE 128TH DISTRICT COURT OF ORANGE COUNIY, TiXAS

CLAUDE J, TOMPLAIT
PLAINTIFF'S ORIGINAL
Vs,
PETITION
THZ TRAVELIRS INSURANCE
CCMPANY, IT 4L

TO THE HZCNORABLE JUDGL oo -als CCURT:

r'i .,
CCL5 ROW CLAUZ. -, TCir ilT, plaintifZ, who zesides :
in Crac z Gounty, Texas, coo .laiv o of THZ TRAVELERS INSURANCE

CCLiPAL., 2233 TMPLOYERS INSUGANCD ~E30CIATICH and QUEEN
THUIRL L LAY OF ALliIl.., delurndents, private corporations
duly ii. -sorated undexr «ni oy visiue of the laws of the State
GF U@k | eeeniDd 1iCGhew wiee PRYLiosion to do business in said
L. .2, _oo Chs puepdse <~ wiltimg lusurance; and for cause of
©oliOR Chd plainﬁiff says thce following:
1.

The plalmzilii (. that in the monin of July, 1961
oo was working Zr che lvncy of Cranze, State o Texzas, fox
ArmLtrol | Jowiiusoing i Suzzly {orporacion inm tae capacity
of fmsel .o e in the furtherance of and while wichin the
usuel . ....2 of the busincss of his exmployer; Chct hiis sald
employ . L8 engaged in the construction busincu., chac the
piointils was receivin. oo wverags weekly wage iu Lo caount
o 1%...5 working eight hours per day and five days per week;
- = sucs average weekly wage in the amount of $196.83 entitled

i.._ to have his compensation calculated om the basic figure of

$35.00 per week.

.-1-
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2,

The plaintiff says that he was working in the
above named county, and at the time of his injury Lis eme
ployer was engaged in a business within and subject to the
Workmen's Compensation Act of thé State of Tezas, and was a
subscriber, as that term i. used in the Workmen's Compensa-
ticn et of the State of Lai.s, acne carried a policy of
insuranee in compliance wicti _aid w.ct with one of the defend-
ants by the terms of which .. agrucd to pay to any person
entitled chereto under the w._imen'. Compensation Act of the
State of Texas compensaticn Ior d¢i_.oility and death produced
by an injury sustained in the cou... of such persons’ employ=-
ment with said employer, i. _.cord.ce with the provisions of
said act; that the sald du...._ant ..ureby becase bound and
cbligated to pay to the sl.iaciff <. componsation for which
he sues; that the said poli., was issued to scid employer and
was at all times pertiment to this cause of action in full
force and effect.

3.

The plaintifl says that prior to his imjury and
prior to the first distiuct zunifestavion of diseass during
the month of July, 1961, L. w.3s a stromg, healthy zad able-
bodied man, able to perlowvz ond did perform the dusties of his
eméloyment in a satisfactory manmer, but durinz szid month
afforesaic while sngaged in the discharge of his duties anéd in

the Jcope of his cmployment the following conditions beceme

az._rent: Personal injury and occupational disease, asbestosis

zaw 8llicosis; that as a result of the occurence made the basis

o this suiy, plaintiff has suffered the following imjuries:

-2a
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Severe and permanent injury to his body caused by dust,
asbestos and other materials causing asbestosis and silicosis
causing severe external and internal injuries including pul-
rwonary fibrosis, restrictive ventilatory defect and arterio-

desaturation. In the alternative, plaintiff sgys that if his

injuries are not the sole cause of the disability and ineapac~

ity, then the same aggravated, prolonged or accelerated a
prior condition.
Yo

Plaintiff ssys that as a result of the iajuries
which he received he is now u.uble o work and has been un-
able to work or foilow ti. ._.suivy of & working man so as
to obtain and retain empi.,w. . as. zuch; and he therefore
says that he is totally incep.citared at this time within
the meaning of the Work... . .ompensccica Law, and has been
80 Incapacitaifed since oie «_-¢ 0f liae receipt of said in-
juries and will continue to be totally incapacizated perma=~
nently; or in the alternacive, the plaintiff says that
has received such lesser degree and percentage of disability
as he may show himself entitied to receive upon trial hereof;

and he -.ys that his di_.o_.ity began on the date of the

" receipt of such injuries.

5.
Plaintiff says that he save due and timely notice
(within thirty days) to his cuployer and to the Industrial
Accident Board after the receipt of the said injuries sus-
tainad by him, and did within due time (i.e., six months)
after the receipt of such injuries make due claim for com=

pensation to the Industrial Accident Board of the Sctate of
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Texas; and in the alternative, plaintiff says that his em-
ployer had actual notice of said imjuries within thirty days
after the receipt thereof,

6,

Plaintiff says that he gave notice of appeal to
the Industrial Accident Board within twenty (20) days after
the iendition of the award by the Board that he would not
abide by the said final ruling and decision of aaid Board;
that within twenty (20) days: afte: having given such notice
of appeal to the said Z¢.-. lai.ciff iastituted suit to set
aside such award of tL. ._.. Zoa:., claining compensation for
the full amount claime. oy Lim before the said Board, together
with full paymenc of il wiz.zses taretofore incurred, includ-

ing but not limited €O Z.....: ai._ &ospital services, nursing

and medicizas, to-wit:

Uy Johia S. _Zeed S w700
bze Toa Re Jones SG.00
Dr, Pgrom C. Joneu 35.00
Memorial Boil lst aocspital 132,50
Orange ITyz:-22al Hoosital 12,00

Expenso. .l tive to czxemina-
tion L. Lo, William W. Leaxy,
Houstco. | Texas 58.50

and full payment of all sucl ecxpenses incurred in the future.
7.

Plaintiff says that for ac least two humdred tenm
{210} ¢_ s of the year icmedi:stely preceding hi. infurizs,
he had wisked in the czployment in which he was working at
the time: of his injurics, and during the days when so em~
ployed, he earmed an < 2rage dally wage or salary of 334,12
per day; in the alternztive, plaintiff says that if Lke be

mistaken as to the foregoing allegation aud that he did not
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wozk in such employment for at least two hundred tem (210)
days of the year Ilmmediately preceding his accident and in-
juries, he shows that there were other employees of his

class at the time of his Injuries who had worked in such

enployment for at least two hund;ed ten (210) days of the
year immediately preceding his accident and injuries, in
the same or a similar employment in the same or a neighboring
place, and that during tho _. ss wi_2 so employed, earned an
\ average daily wage of (i-. .. ser ., and plaintiff further
says that his SVeTaZe Wasxkl, Wags oi..l consist of three hun-
dred (300) times the oveo—_- sally wege or salary which he has
earned or wiich an employce of the ..ae class has earned during
the days which ha or am «_...yee .© the same class actually
worked in such year, divicéco by filty-two (52); zad plaintiff
says that by such computati:i he .._-ucd an avezage weekly
wage of $.98.85 per week. .. ther in tho alceranacive, plaine
tiff says that if by reason of th.: shortness of the time of
the employment of other coplioyees engaged in the some class
of work (uring the year ii_:iiately preceding .3 injuries,
and for other good and zul’icient scasons, it is impracticable
to compute his averaz. waeexkly wage wader the two mathods above
alleged, then e prays that Lis avsrage weekly wage bs computed
by the court or jury in any menner that i1s fair and just to
both pooties, as of the date of his injuries, zud in this
conneccion says that $196.85 zs an average weckly wage would
be fair and just.
a.
The plaintiff says that he has empicyed the attor-

neys whose names are signed to this petition to represent him
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in this behalf and has contracted to pay said attormeys such
fee as the court may allow, not to exceed thixty (30%) per
cent of the recovery herein.

9.

Plaintiff says that hé has no property, xezl or
personal, from which he can support himself and that if com-
pensaition be awarded to him in weekly payments, after the
attorneys' fees are peli ... of e.2 pzyment the balance will
be wholly inacdequite ¢ .w...ot L. .. Further, he shows that
he iz 4 man of prudence anc. ..re o busingss matter and in
the handling of money, end that, 17 cczpeasztion herein due
him be zaid hinm in a v . _, ke will be able to iavest part
of same i a business of son: kind, cut of which he can make
a liviang. PFlaintifi furthcr say: chat 1f future payments of
compensaiion are nOL . - wev 0 kil in a lump sum, then mani=-
fest harxdshio znd dnjuscics 111 z..uit to him,

WAEREFORE, plaivcoiif proysthat the defendant be
cited to zppear and answer Soreln, and that upon trial here=-
of, ple=uciff have Zud_.._of ggain.c defendant setting aside
the final decizion and wwwre of ti. Industrial Accident Board
and for _._sensation for £four humcsec znd one (401) weeks at
the rete of $35.00 per week, for posient of all expenses
heretofors incurred,incluliz; but not limited zo medical aid,
hospital services, nursing «od medicines, and »eyzent of all
suc. expenses incurred in the future, that he have judgment
against defendant for all past due installments of compensa-
tion together with four (4%) per cent interest, compounded

annually, from the respective dates of maturity of ecach in-

stamment of compensation due him herein; and that the balance
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of compensation due him herein be awarded to him in a lump
sum, allowing four (4%) per cent discount om such futux
installments; and plaintiff prays for such other and further
relief, both gemeral and special, at law and in equity, to

which he may be entitled, and all costs of suit.

STEFHENSON, STEPHENSON
AND THOMPSON

--ctorneys for{Plaintiff
ztephenson Building
crange, Texas
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