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The attached statement was submitted to Senator Wendell Fﬁrd, Chairmah Qf‘tha
Consumer Subcommittee, Senate Committee on Commerce, Science, and Transportation;
and will be published in the Committee print of hearings on S. 403 (National

Product Liability Insurance Act).

The hearings were held in April, 1977, and the Committee print will be available

in September, 1977.

August 15, 1977
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I have served as an expert witness on product liability
cases 1nv;lv1ng asbestos and would like to offer some remarks
for the recoxd of your hearlngs. Most of my clients are
env1ronmenta1 groups, and recent actions of the Natural
Resources Defense Councxl are also particularly”relevaht to the
subject of liability from the sale of asbestos- contalnlng
consumer products.

The modern asbestos industry is over 100 years old, and
commerciallproductlon of asbestos insulation products was
recoréed as of 1874.. The asbestos insulation products devel-

oped in the 19th century were still in use as reeehtly as.1965.l/
'Asbestos lnsulatlon products did not bear hazard * varnings befere
1964. the year a study was publlshed establlshlng that cadcer
and asbestosms were major causes of death among workers who
applled asbestos lnsulatlon to plpes and boilers, etc. | R
Today there are thousands of product llablllty cases
against the manufacturers of asbestos insulation being pressed
by_dying insulatioh workers and their families. A reading of
the published.literature strongly suggests . that the manufacturers
recognized the deadly nature of their products long ago, but

.

decided that sales was a moxe immediate and overriding concern
than the public health'hazard those sales would represent.

Pliny the Younger (61-113 A.D.), a Roman historian, referred
2/

to asbestosis in his descripition of discases of Lhc slaves. He

referrcd to the usc of respirators to protect aqalnst inhalation
3/

ofi the dust. Apparently, the Romans realized that slaves
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weaving asbestos were first becoming disabled fo the point that
they could not exert themselves at work, and then they died as
their bhreathing dlfflcultles became severe.

The first modern reports of asbestosis appeared in Eurqpe
in the first decade of this century. In 1918, a U.S. Bureau
of Labor Statistics monograph cited mortality flgures from
Prudentlal Insurance Company, and noted: |

»_..the hygienic aspects of the lndustry have not

been reported upon. It may be said, in conclusion,

that in the pract;ce of American and canadian life

insurance companies asbestos workers are qenerally

declined on account of the assumed health-injurious
conditions of the industry.'
The Department of Labor bulletin contained numexrous pleas for
research on the health haza}ds of the growing asbestos .
industry.

case reports of, asbestos deaths among factoxy workers
appeared in " British medlc1l journals in the 1920's, leéding
to a government survey of the lndustry condltlons and workers'
health. But some of the factory workers flgured out on their
own that thelr jobs were hazardous and quit, according'to a
1929 British report of four fatal asbest051s cases (average
age: 41).?' The followina year the -government report was
issued, in which it was reported.that about one worker in
threec employed for 5 years or more had'asbéstosis. Regulations
were shortly issued Ghich resulted in vasg improvcment of -

conditions in British asbestos factories.
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In 1929, "officials repreéenting the asbestos industry
in the Unifed states" approachéd'the Metropolitan Life
_ Insurance Coﬁpany to conduct a studylof wprkefs employed in
asbéstos plants.— Only 16 per cent of the workers had no
sign of asbestosis on x-ray, and, of these, many complaxned
of other symptoms (cough, shortness of breath). BY the time
this study was published in 1935, there was a growing body
of evidence published in England and.the y.S. showing that
asbestosis is atérogressive disease in many cases = that is,
the disecase becomes more extensive even after cessation of
exposure to asbestos.ng/
The first case reports of asbestosis among insulation
workers appéared in 1933-34, and these were the first findings
of.asbestosis among workers employed using ‘asbestos products
(as opposed to mlnlng, milling, and manufacturing) - These
reports appeared in U.S. and British medical journals, also.ig;é}/
In 1935, the first reports of lung cancer with asbestosis
appeared in the U.S. and England.lzilé/. At this time, lung
cancer was far less common than it has since become.. Other
case reporté followed, and by 1939 state insurance carrlers
in Germany'recoqnized and compensated slight asbestosis w;g% -
fatal lung cancer as death caused by occﬂpational disease.—d/
In 1943, the German government €ormally recognized lung cancer'
with asbestosis as a compensable occupaonnwl dxseasc.lS/
Meanwhile, insulation workers were amond those dying vith L6,

lung canceY and therce was a rcpoxrt of 2 cases in New yYork in 1942.

Onc of thcsce men had stopped working with asbestos 10 yeaxrs
b 4
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beforé his death bhut nonetheless developed very disablinq
ashestosis in tﬁis tim¢ (*...during the last few years of

life he Q;s'almost completely exhausted after climbing only
one flight of stairs. He had frequépt bouts of coughing;..“),
prior to developingicancer;

By 1947, the Chief Inspector of Factories in England
reported that of 235 cases of asbestosis known among
deceased workers, 31 {13%) had héd cancer of the lungs
or pleura presént as well at autopsy; Thls was contrasted
with a 1.0% rate of lung cancer in autop51es in the gencral
population.17/

Numercus descriptions in the lltelature show that the
disability of the asbestos lndustry s factory uorkers must Lt
have been as okvioue to factory ownexrs as the same syrptow
were to the Roman slave drivers many centuries before.
When the Public'Health Service announced its intention to
surQey the asbestos textile mills.of North Carc;ina, the
mill owners responded by firing 150 out of less than 600
workers, thus gutting the data base the qo&ernmenf would
need to develop its reculatlons.ls/ The Public Health Se;vice
recommended a “"tentative" stenfard  for vorVer e: posure'based_v“
on the severely limited findings of its study published in
1938, and this stocd unchaﬁqed for over 30 yearxs.

The cozy relatlonahlps that the Amcrican asbestos industry

has sect up with unlvcrgltlco and qo«oxnmcnt officials were

descrihed by New Yorker writer Paul »rodeur as the "medical-
19/

jndustrial complex," in his book Expendable Awmcricans.

_ FMore than half of Rachel Scott's chapter, "geionce, The Drab
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and Slut of Industrialism"'was spent discussing the publication
of "red herrings" in the scientific literature to "buy time"
. ' - 20/ :
for the asbestos industry. Two other scathing accounts on
the ashestos industry in the U.S. and Canada have been pub-
1ished by the Health Polxcy Advxsory Center of New York, in
21,22/ : ‘ .
its Bulletin.
us far back as 1936, the General Manager for the Association
of Casuvalty and Surety Executives in New York wrote that
increasing WOrkman's compensatlon 1nsurance rates were as high
as 12.5% of the payroll, and in New York some companles couldn't
23/
even find a carrier who would insure them.”
vas.a conscquency of some of these very high rates
and the inability of sonme industries to get any
kind of insurance at a price that perrits continu-
ance of operations, many establishments are laying
off workmen and either clesing down or sen 1ding
their hazardous work out of state..."
Unfortunatcly,.state workman's compensation laws have
become a patchwork of injustice when it comes to fatal occupa—
tional diseases with long latency periods, such as cancer and
asbestosis. Very low limits on both weekly ¢ omoensatlon and
total medical compensatlon, as well as statutes of limitations
for time allowed for filing- clalms after termlnatlna employment
leave korkers llttle or no compensation comoared to the harm
they suffer. There is no provision for exemplary compensatlon.
It is remarkablc how little most workers can get from their
direct employers as covponsatlon for occup1tlonal cancers.

The only workers who have a rlghL to sue for full compensation -

repayment. of total ccononxc loss (of earnings from premature
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death or disability; and for medical costs). and exemplary com-
pcnsatioﬁ.for the joss or disability of a spouse, parent, and
provider - are those worhers who have access through the better
state product 1iab111ty laws. Of course, some state product
. 1iability laws suffer from the same types of limitations just
méntioned in describing workman's compensation laws. And in
most istates, a worker must reimburse money received as workman's

compensation to the insurance carrier out of a product liability

award.

The asbestos industry is in'quite_a panic to stem the
rising tide of product liability suits it faces, not only
from insulators but :drywall workers, floofitile installers,
brake mechanics, and others. It has been conservatively
estiﬁated +hat 400,000 people now living in the U.S. will
develop cancer from giing occupationally exposed to ashestos
now and‘ih the paSt.——' Beginning in 1960, neighborhood and
domestic exposure to asbestos have been'linked to casgs of
rare cancers (pleural and peritoneal mesothelioma) thag have :
been called “"signal tumors" for ésbestos exposure. 22/ The ’
as-yet uncounted toll of dcath-and discase is enoxmous, and
it has directly resuited from'calculated decisions to promote

ashestos sales with the knowlecdge Lhat “orker"‘ and consumcxs'’

lives would be endangexred thexeby.
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In my own.experience of urqing government agcncieslto provide
increased public and worker protcctlon from asbeetos, the industry
has bitterly opposed any- requlatlon of 1ts activities. A recent
example is a petition to the Consume; Product Safety Commission
which I helped draf£ for the Natural Resources Defense Council.gl/
The pctitipn asked the agency to ban the use of asbestos in
videly sold dry-wall taping and spéckling compounds. In spite
of the fact tﬁat the use of such products entails long' term
indoor contamination and short term exposureS'to asbestos levels
"in excess of those now allowed in asbestos plants, and despite
the- fact that these products can be made without asbestos and
the use of asbestos in these products constitutes only 1 per cent
of the sales of aebestos in the U.S. -— the asbestos industry trade
ass ocxatlon (Asbestos Informatlon Association of North America)
asked the government to deny the petltlon.?g/ Johns-Manvllle
Corporation, the inéhstry leader, also urged that the petition
be turned down. This is only ore recenL example of the asbﬂstos
industry's refusal to accept a decllne in sales to protect the
‘health of its customers.

The product llablllty 1aws are a last stopping place for
justice when it comes to environmental cancer. Their prlnc1pal‘
value is that they return some of the procccds from the sale of
murderous products to the victims. The cost of such payments )
and of liability insurance is some incentive for firms to scll

safe products, and has at lecast prompted the use of cuphenmistic

hazard labeling,
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I reai&ze that "the litigious nature of our society .has
created problems in the area of product liability law, and
chanqes in the laws may be neccessary. But I hope that as you
proceed your Committee and staff will also remember that
whatever its excesses, product 1iability law in some parts
of the couhtry is deficien£ in terms of consumer protection,
not excessive. specifically, I urge your Comﬁittee to
protect the rights of victims of tﬁe ashestos industxy now
existing under produét 1iability laws, and to take appropriate
further action so that all Americans will have a right to

demand full compensation fox product liability cancer. .

e

A8050

Union Carbide trial exhibit UC-920: B
-920: Barry I. Castleman Statement t i
e 0 Senate Consumer Subcommittee on Asbestos... Published by AsbestosClaims.Law

asbestosclaims.law/library/16125/9


https://asbestosclaims.law/library/16125/9

1

footnotes -

1/ Selikoff, I.J.. churg, J., and E.C. Hammond,'The Occurcnce of
= pAshestosis Among Insulation Workers ih the United States, Ana.
N.Y. Rcad. Sci. 132: 139-155 (1965) .

2/ Demy, N.G., Letter to the Editor, J. Amer. Med. Asso.'175:
530 (1961). _

3/ Hunter, D., The Diseases of Occupations, (4th Ed.) Little,
Brown and Co., Boston, 1963.

R 1

4/ Hoffman, F.L., Mortality from Respiratorv Diseases in Dusty
vrades (Inorqanic Dusts), U.S. Burcau of Labor Statistics
Bulletin 231, wWashington, June, 1918.

5/ Haddow, A.C;,»Clinical Asped£§ of Pulmonafy Asbestésié,.
Brit. Med. J. 2: 580-581 (1929) . :

§/ Merewethef, E.R.A. and Price, C.W., Report on Effects of
Asbestos Dust on the Lungs and Dust Suppression in the
Jshestos Industxry, H.M. Stationery Office, Lonacon (1930).

Z/ Lanza, A.J., McConnell, W.J. and J.W. Fehnel, Effects of
the Inhalation of Asbestos Dust on the Lungs of Asbestos *
_Workers,'Publ. Health Rep. 50: 1-12 (1935). )

g/ sparks, J.V., Pulmonary Asbestosis,'Radioloqy 17: 1249-1257
(1931). Y : . .

2/ Merewether, E.R.A., A Memorandum on Asbestosis, Tubercle 15:
109-118 (1933).

10/ Ellman, P., Pulmonafy Asbestosis: Its Clinical, Radiological,
and Pathological Featnres, and Associated Risk of Tuberxrculous,
Tnfection, J. Indust. Hyg. 15: 165-183 (1933).

;;/ Wood, W.B. and S.R. Gloyne, Pulmonary Ashestosis, A Review

of One Hundred Cases, Lancet 2: 1383-1384 (1934).

12/ Lynch, K.M. and Smith, W.A., Pulmonary Asbestosis III: -
Carcinoma of the Lung in Asbesto-Silicosis, Amer. J. Cancer
24: 56-64 (1935). |

lé/ Gloyhe, S.R., Two Cases of Squamous Carcinoma of the Lung'

Occurxing in Asbestosis, Tubercle 17: 5-10 (1935).

14/ Baader, E.W., Asbastose, Deut. Med. Woch. 65: 407-408
‘ (¥arch 17, 1939). :

Ai80535

Union Carbide trial exhibit UC-920: B
: Barry I. Castleman Statement to Senate Con i
sum i
e er Subcommittee on Asbesto... Published by AsbestosClaims.Law

asbestosclaims.law/library/16125/10


https://asbestosclaims.law/library/16125/10

35/ Bauer, M., Arheit un@ Gesundhcit Dic entschadiaunaspflichtiqen

- Ecrufskrankheitcn Georq “Thiexrne Publication, Stuttgart, (1353).

16/ Holleb, H.D. and Angrist, A., Bronchiogénic Carcinoma in

P

Association with Pulmonary Asbestosis, Amer. J. Path. 18:

123-131 (1942).

17/ Merewether, E.R.A., Annual Report of the Chief Inspector of

Factories for the Year 1947, .M. Stationery Ofc.,
January, 1949.

London,

18/ Dreessen, W.C. et al., A Study of Asbestosié in the Asbestos
' Textile Industry, Public Health Bulletin No. 240, U.S. Public

Health Sexvice, Washington (1938).

18/ Brodeur, P.,.Expendable Americans, Viking Press, New York, 1974.

20/ Scott, R., Muscle and Blood, E.P. Dutton & Co., New Yoxk, pp.

174-203, (1974). ~

- 21/ Ediiorial: vour Job or Your Life, Health/PAC Bulletin No. 50,

Health Policy Advisory Center, New York, (March, 1973).

22/ Kotelchuck, D. and Phillips, R., Asbestos Research: Winning the

Battle but Losing the War, Health/PAC Bulletin No.

61, Health

Policy Advisory Center, New York,_(November—December, 1974).

23/ Jones, F.R., Occupational Disease Compensation, Indust. Med. 5:

©179-183 (1936).

24/ Selikoff, I.J.,'Cancer Risk of AShestos Exposurec.

Abstrack of

Paper Presented ath the Meeting "Origins of Human Cancer,"

Cold Spring Harbor, New York, Septembexr, 1976.

g§/ Wagner, J.C., Sleggs, C.A. and Marchand, P., Diffuse Pleural
Mesothelioma and Asbestos Exposure in the North Westexrn Cape

Province, Brit. J. Indust. Med. 17: 260-271 (1960).

26/ Newhouse, M.L. and Thompson, H., Mesothelioma of Pleura and
Peritoneum Following Exposure to ASbestos in the London Area,

Brit. J.'Indust. Med. 22: 261-269 (1965).

27/ Natural Resources pefense Council and Consumers Union, Petition
to the Consumer Product Safety Commission to Declare Drywall
Patching Compounds Containing nsbestos to be Banned Hazaxdous

Substances (July 15, 1976).

v

2§/ Asbestos Information Association, Response to Consumex Product

Safety Conuwission on Petition by Natural Resourccs

Defense Counc:

Inc. and Consumer Union of U.S.h., Inc. for the Promulgation of
Rule Declaring Certain Patching Compounds to be Banned Hazardous

Substances (August 30, 1976).

Argpso

Union Carbide trial exhibit UC-920: Barr
: y |. Castleman Statement to Senate Consumer Subcommi
ACL Doc 16125 - Page 11 of 11 tiee on AShesto-

Published by AsbestosClaims.Law

asbestosclaims.law/library/16125/11


https://asbestosclaims.law/library/16125/11

