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I have served as an expert 
witness on product liabilit

y 

cases involving asbestos an
d would like to offer some 

remarks 

for the record of your hear
ings. Most of my clients are 

environmental groups, and
 recent actions of the Na

tural 

Resources Defense Council are 
also particularly relevant to 

the 

subject of liability from t
he sale of asbestos- -contain

ing ' 

consumer products. 

The modern asbestos industr
y is over 100 years old, an

d 

commercial production of asb
estos insulation products wa

s 

recoréed as of 1874. The asb
estos insulation products dev

el- 

oped in the 198th century were still in us
e as recently as ae6s.” 

Asbestos “4{nsulation product
s did not bear hazard + varnin

gs before 

1964, the year a study was publis
hed establishing that cancer

 

and asbestosis were major cau
ses of death among workers wh

o 

applied asbestos ingulation 
to pipes and boilers, ete. 

an 

Today there are thousands of 
product liability cases 

against the manufacturers of as
bestos insulation. being pressed 

by aying insulation workers a
nd their families. A reading of 

the published literature str
ongly suggests that the manuf

acturers 

recognized the deadly nature
 of their products long ago, 

but 

decided that sales was a more i
mmediate and overriding concern

 

than the public health hazar
d those sales would represen

t. 

Pliny the Younger (61-113 A.De) a Roman historian, referred 

to asbestosis in his descrip
hion of discases of the sta

ves. He 

referred to the usc of re
spirators to protect ‘agai

nst inhalation 

3/ 
of the dust. Apparently, the Romans realized that 

slaves 
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weaving aSbestos were first 
becoming disabled to the 

point that 

they could not exert themselves 
at work, and then they died 

as 

their breathing aifficulties 
became severe. 

The first modexn reports 
of asbestosis appeared 

in Europe 

in the first decade of this 
century. In 1918, a U.S. Bureau 

of Labor Statistics monograph 
cited mortality figures 

from 

prudential Insurance Company
, and noted: 

" ,.the hygienic aspects
 of the industry have no

t 

been reported upon. It may be said, in conclusion, 

that in the practice of 
american and Canadian li

fe 

insurance companies asbesto
s workers are generally 

declined on account of the 
assumed health-injurious 

conditions of the industry
." 

The Department of Labor 
bulletin contained numer

ous pleas for 

research on the health h
azaxds of the growing as

bestos ) 

industry. 

Case reports of, asbestos deaths among
 factory workers 

appeared in British medi
cal journals in the 192

0's, leading 

to a government survey of
 the industxy conditions 

and workers’ 

health. But some of the factory wo
rkers figured out on their

 

own that theix jobs were
 hazardous and quit, acc

ording to a 

1929 British report of f
our fatal asbestosis cas

es (average 

age: 41) 7 phe following year the 
government report was 

issued, in which it was reported
 that about one worker 

in 

three employed for 5 years or more had’ asb
estosis. Requiations 

were shortly issued whic
h resulted in vast impro

vement of 7 

conditions in British a
sbestos factories. 
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In 1929, “officials represe
nting the asbestos

 industry 

in the united Sta
tes" approached t

he Metropolitan 
Life 

Insurance Company
 to conduct a stu

dy of workers emp
loyed in 

ashestos plants.”
 only 16 per cent 

of the workers ha
d no 

sign of asbestosi
s on x-ray, and, of these, many co

mplained 

of other symptoms
 (cough, shortness

 of breath). By the time 

this study was pu
blished in 1935, 

there was a growi
ng body 

of evidence publis
hed in England and

 the U.S. showing 
that 

asbestosis is a p
rogressive disea

se in many cases 
~ that is, 

the disease becom
es more extensiv

e even after cess
ation of 

exposure to asbe
stos.” 2/ 

The first case rep
orts of asbestosis

 among insulation 

workers appeared 
in 1933-34, and th

ese were the firs
t findings 

of asbestosis amo
ng workers employ

ed using asbestos
 products 

(as opposed to min
ing, milling, and 

manufacturing) - These 

reports appeared
 in U.S. and British medi

cal journals, a
so 

In 1935, the fir
st reports of lu

ng cancer with a
sbestosis 

appeared in the 
U.S. and engl

and at this t
ime, lung 

cancer was far l
ess common than 

it has since beco
me.. Other 

case reports fol
lowed, and by 19

39 state insuran
ce carriers 

in Germany ‘recog
nized and compen

sated slight asb
estosis with “ 

fatal lung cance
r as death cause

d by occupationa
l aiseases 

In 1943, the Germ
an government for

mally recognized 
lung cancer 

with asbestosis 
as a compensable 

| occupational ai
sease 

Meanwhile, ins
ulation worker

s were among 
those dying wi

th 16, 

lung cancer and
 there was a r

eport of 2 cases in New 
Youk in 1942. 

One of these m
en had stopped

 working with 
asbestos 10 ye

ars 

bd 
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before his death but noneth
eless developed very disab

ling 

asbestosis in this time (2...during the last few yea
rs of 

life he was almost completel
y exhausted after climbing o

nly 

one flight of stairs. He had frequent bouts of cough
ing..."),+ 

prior to developing cancer. 

By 1947, the Chief Inspector of Factori
es in England 

reported that of 235 cases of a
sbestosis known among 

deceased workers, 31 (13%) had had cancer of the lun
gs _ 

or pleura present as well at a
utopsy. This was contrasted 

with a 1.0% rate of lung cance
r in autopsies in the general 

population.” 

Numercus descriptions in the l
iterature show that the 

disability of the asbestos in
dustry' s ‘factory workers must

 ,° 

have been as obvious to factor
y owners as the same syiptoms 

were to the Roman slave driver
s many centuries before. 

When the Public Health Servic
e announced its intention to 

survey the asbestos textile
 mills of North Caxclina, th

e 

mill owners responded by firi
ng 150 out of less than 600 

workers, thus gutting the data
 base the government would 

need to develop its regulat
ions. The Public Health Service 

recommended a "tentative" st
en@ard for worker e> sposure ba

sed. “ 

on the severely limited findings of jts
 study published in 

1938, and this stocd unchanged for 
over 30 years. 

The cozy relationships that 
the American asbestos indust

ry 

has set up with universities
 and government officials w

ere 

aescrihed by New Yorker writ
er Paul Prodeur as the “medi

cal- 
19/ 

industrial complex," in his book Expendable Ameri
cans. 

More than half of Nachel 
Scott's chapter, "science, The Drab 
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and Slut of Inaustrialism
" was spent discussing th

e publication 

of “red herrings" in the scien
tific literature to "buy time" 

. _ 20/ 
fox the asbestos industry. 

Two other scathing accounts on 

the asbestos industry in the U
.S. an¢ Canada have been pub- 

lished by the Health Policy
 Advisory Center of New York

, in 

21,22/ 

its Bulletin. 

As far back as 1936, the Gen
eral Manager for the Associa

tion 

of Casualty and Surety Execu
tives in New York wrote that

 

increasing workman' s compen
sation insurance rates were 

as high) 

as 12.5% of the payroll, and
 in New York some companies

 couldn't 

23/ 

even find a carrier who woul
d insure them. 

"As-a consequency of some o
f these very high rates 

ana the inability of some in
dustries to get any 

kind of insurance at a price
 that permits continu- 

ance of operations, many e
stablishments are laying 

off workmen and either closi
ng down or sen ding 

their hazardous work out of s
tate..." 

Unfortunately, «state workma
n's compensation laws have 

become a patchwork of injus
tice when it comes to fatal 

occupa- 

tional diseases with long l
atency periods, such as can

cer and 

asbestosis. very low limits on both wee
kly compensation and 

total medical compensation
, as well as statutes of limi

tations 

for time allowed for filin
g claims after texminating e

mployment 

leave workers little or no 
compensation compared to th

e harm 

they suffer. There is no provision for e
xemplary compensation. 

It is remarkable how littl
e most ‘workers can get fro

m their 

direct employers as compens
ation for occupational canc

ers. 

The only workers who have a 
right to sue for full compen

sation - 

repayment of total econo
mic loss (of earnings from prematu

re 

Ai 8052
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death or disability, an
a fox medical costs), and exemplary com- 

pensation for the los
s or disability of a 

spouse, parent, and 

provider ~ are those w
orkers who have access th

rough the better 

state product Liability
 ‘laws. Of course, some state p

roduct 

. Jiability laws suffer
 from the same types of

 limitations just 

mentioned in describin
g workman's compensati

on laws. And in 

most states, a worke
r must reimburse mon

ey received as workm
an's 

compensation to the in
surance carrier ‘out of

 a product liability 

The asbestos industry is in 

rising tide of product lia
bility 

quite a panic to stem the 

suits it faces, not only 

from insulators but dry
wall workers, floor tile installers, 

brake mechanics, and othe
rs. It has been conservatively 

estimated that 400,000 peo
ple now living jin the U.S. will 

develop cancer from vie
d occupationally exposed

 to asbestos 

now and in the past. Beginning in 1960, ne
ighborhood and 

domestic exposure to as
bestos have been linked

 to cases of 

yare cancers (pleural a
nd peritoneal mesotheli

oma) that have 
,26/ 

been called "signal tum
ors" for asbestos expos

ure. The 

as-yet uncounted toll o
f death and disease is 

enormous, and 

it has directly resulte
d from calculated decis

ions to promote 

ashestos sales with the 
knowledge that workexs' 

and consumers’ 

Lives would be endangex
ed thereby.
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In my own experience of urging gov
ernment agencies to provide 

inereased public and worker pr
otection from asbestos, the industry 

has bitterly opposed any- -requiation
 of its activities. A recent 

example is a petition to the Consume
r Product Safety Commission 

which I helped draft for the Natural
 Resources Defense council. 

The petition asked the agency to ba
n the use of asbestos in 

widely sold dry-wall taping and spac
kling compounds. In spite 

of the fact that the use of such products 
entails long term 

indoor contamination and short term
 exposures to asbestos levels 

“in excess of those now allowed in asbe
stos plants, and despite 

the: fact that these products can b
e made without ashestos and 

the use of asbestos in these pr
oducts constitutes only 1 per c

ent 

of the sales of ashestos” in the
 U.S. -- the asbestos industry 

trace 

ass ociation (Asbestos Information Association of North A
merica) 

asked the government to deny the petition” Johns-Manville 

Corporation, the industry leader, also urg
ed that the petition 

be turned down. ‘This is only one recent example of the asbestos
 

industry's refusal to accept a decline in sal
es to protect the 

health of its customers. 

The product liability laws are a last sto
pping place for 

justice when it comes to environment
al cancer. Their principal 

value is that they return some of the pro
ceeds from the sale of 

murderous products to the victims. The cost of such payments / 

and of liability insurance is some incentiv
e for firms to sell 

safe products, and has at least prompted the use of eu
phemistic 

hazard labeling, 
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I realize that ‘the litiqi
ous nature of our society

 has 

created problems in the ar
ea of product liability la

w, and 

chandes in the laws may
 be necessary. But I hope that as you 

proceed your Committee an
d staff will also remembe

r that 

whatever its excesses, p
roduct liability law in 

some parts 

of the country is defici
ent in terms of consumer

 protection, 

not excessive. Specifically, I urge you
r Committee to 

protect the rights of v
ictims of the asbestos 

industry now 

existing under product lia
bility laws, and to take appropriate 

further action so that a
ll Americans will have a

 right to 

demand full compensation 
for. product liability can

cer. 

a 
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