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UNION CARBIDE CORPORATION -  MINING & METALS DIVISION »  P.0. BOX 579 +  NIAGARA FALLS, N. Y. 14302 - TEL: 716-278-3376

March 10, 1975

Mr. Joe Volk

National Gypsum Company
R&D Laboratory

1650 Military Road

North Tonawanda, NY 14217

Dear Joe:

~ Here is the OSHRC decision we discussed. It has some rather
interesting points.

Regards,

2;%%/LAA9”
H. B. Rhodes

Area Manager
Marketing & Technology

HBR:cjb
Enclosure (Molded Industrial Friction Corp.)
(OSHRC Docket No. 6191)
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This proceedlng lS brought puxsuant to Se tioﬁ }O_Df the-

Occupational Safety 2nd Eealth Act of 1570, 29 U. 5.C. 851 et seq.

) lle (hereinafter referred to as the Act) to contest two citaticns issuad
o by the Sacretary of Labor (hereinafter referred to as-the Secretary)

o ' pursuant to Section 9(a) of the Act. Tbe citations which were
| T issued Dacember 26, 1973 a]]eéed that as the resdlt bt an insp:ction

of the Resnondent's workplace at 327 Yalnut Strest, Prattvil
" Alabame ,Respondant vio]atc? section 5¢2)(2) of the Act by ;ai]ing
to comply with sgecitic Gccupaticnal Satety
prerulgated by thz Sacretary pursuant o Secticn 6 therao

notice of precresed panalty was issued yith the citation.
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1 In citation nurber 1 the-Secratary alleges that on

lovember 29, 1973 Respondent violated the standzrd at 29 CFR

1910.93f2}(b)(1). 1t 45 alleged in citation Musber 2 that oa

said date Respondent also violated the stancards codified at 29
CFR 1910.93{2](d), 29 CFR 1910.93]2)(g), 29 CFR 1910.9%4a;(h);

29 CFR 1910.93{a](1) and 29 7R 1910.93}2](3).
tion, is a corporation

“

g . lolded Industrial Firiction Corpora

.

having a place of business at 327 Walnut Strezet, Prattsville,

‘A‘LA“‘

Alabama where it is engzged in the business of | a“r’ cation and

— ——

1574

-

production of brake 1ining. The hearing weas neld !aj 21,

——

2t lontgomary, Alabama, and no additional

”~

arties sought to inter-

Ak sdasialbaad s
-

vene,
MOTION TO DISMISS

IV TR

During the cross-examination of lir. Anthony Stephanic,

wal

the compliance officer who conducted the inspaction, Respondznt

movad to dismiss the complaint on the basis of the Secretary's

e
- \

1~ fal1ure to issue the citation with “"reasonable prempinass”.

) \—.

The motion was based on Sect1on 9(a) of the Act which provides in
o

" ey,

pertinent part as follows:

Yobodion e b

If, upon inspection or invest
Secretary or his authcrized re
believes that an ermployvar has
requirament of sectien 5 o7 thl
standard, rule or ordar prerul
to sectien § of this Act, c¢r
perscribed pursuant to this kcti, h2
with reasonzble promptness issu2 a ¢
to the employer.

oy

ct cr
T
(4]

-
‘('
>
~e
-

O W ot
e UY et
s}

I

Lt Mmoo

f

|.1. o
v —

or any
‘UBF‘

.-t
[e1] Ul -te *y N
et

r=htOy
0o
I

2 e T I
cF 2 L
fu vt

U
]
L
-

(TSR Y

[P

A e ———— e e .+ e o — e ¢ P—

. ——— s e e e e e e —

Published by AsbestosClaims.Law

Union Carbide trial exhibit UC-1357: H. B. Rhodes to Joe Volk (National Gypsum) Transmitting OSHRC Decision in...
asbhestosclaims.law/library/16496/3

ACL Doc 16496 - Page 3 of 23


https://asbestosclaims.law/library/16496/3

tr. Stephanic's testimony revealed that eight dzys expired
- e . \ :

Aoy Yon. B

_batween the time 1t was determined the allegad vio]atidn existed

) - and the tims the citation was issuvec.. )

Respondent cites the case Secretary of Labor v. Chiicago

Bridge and Iron Company, 6 OSAHRC Docket Mo. 244, in wrich the Cormission

set forth a limitation of 72 hours within which to meset the require-

5 , : .
ments of "reasonable promptness” as provided in the Act. - The 72
; hour period is deemad to commence when the .determination hes been

made thet a violation exists, and it is held to be sufficient time

'
& daibatdomn,

within wihich to perfcrim the ministerial functions associzted wit

PurTe

the issuance of the citation. The Secretary arguas that the issue

Lalials

Yo

was not tirely raised and no opportunity was provided to offer

evidence on the issuance of the citaticn. It being asserted that

A o fas i

4

Y
utaid

the testimony of the area director of the Occupational Safety and .

PR

Health Administration, who made the cecisicn to issue. the citation, was

astabaslliis

necessary. Responcent contends that the oral motion was made

. \ . . . P .
at the earliest possible time upon learning the dates involved in

meking the dzcision to issue the citation.

AL e bdesdd

It must be held that the Commission cecision in the Chicaco

-y

LA

Eridge and Iron Co. case is binding. The Commission stated:

Responcent raised the issue of rezscnzble
prompiness during th2 issue formulaticn stage
o7 this procazding... &nd reguastad

vecation of the citation.

s ot aih bt s

A Tootrnote to this sentence sets forth:

@t iR d e o s &4 oo St b 8
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-

. This is the kind of issue that can and should
, "~ be raised early in the proceedings, i.e. in a
notice of contast or in th2 ermzloyer's answer.
Beceuse it is such an issue we will dezm it
waived i¥ it is not raisad during tha issue
tormulation stage. '

The specific languzge of the Commission clearly heas

application to the issue of “reasonzble promptness"” as raised

»

by the Pespondant. The issue was raised during the course of

the hearing, and certainly after the issus formulaticn staga.

) TN
{3 It hes not been shown that the Respondent was in any way prajudicad °

\
LY
.

by the expiration of the tire herein, ror were other exceptional

V
l;

/
. ‘ J . . s . N
circumstences shown to exist. Thereforz the motion to dismiss is dzrnied.
37, - The Alleced Violation .of 29 CFR 1910.23(a)(b) .
D : .
;g This standard vinich pertains to parmissible exposure
4 . . - e e . \
i to airborne concentrations of asbestos fibers provides...
34 .
o~ . 4 . . v .
23 The eight-hour timz-weighted avarace zirborne
i% concentrations of the astestecs Titzrs of which
g ; any empioyee may te expcsed shall not excead five
3  fibers, longer than Tive micre-maters, per cudic
3 . centematar of air as ceterminad by the rethod
3-- describad in paragraph (e) of this section.
E v N
3 The alleged violation is described in the amendad
.3
4 s . ' !
3., - ccemplaint es follows:
g " . A A & S ) 4 X1 -
_ Employees expesed to airbosrne cencentrations
3 of esbastos fibers excezeding the tim2 ena
1. concentration limits specified in the stendzr
citeg ta2lcw, anc the erpioyar feiled to provide
T2asible enginearing or acdministrztive controls -
i to reduce tne expesure to an ecceptadlie leval
: in the press and preform ar2a. Standerd vicleted:
] - 29 CFR 1910.83(a){b)."
]
| | a

PR 4
———— "~
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1 Mr. Stepnanic expla rnd that the opbraLIOﬂ in the area-inspzcicd
-involved_the pressing of braie shces. lhie stated that this inyvolveg
“the scooping of asbestoes frco 2 drum and placing it on a scala

for weighing from which it is placed in a rold where it is pressed

IS PO AP PR

into the breke shoe form. This opzraticn involved two emp]o,cea,

Fr. Grady Bowman &nd Mr. Clem Hauser, from whom air samples vere

teken with a conventional typz sampler strappad to the é:p]oyee :
. wihere it could obtain a sample of air in his breathing zone. (7r. 13)

O s

The device was describaed as an open face sampler with a Ferbrena

1 ‘ , .
1 &\M‘ SUUITOUNTIY VR WV W) ¥ ST U TS
) . .
\

::, . "5 .

;ii filter using 2 small vacuum pump. Two m2ters of air per minute vere
:;é - pumped through the filtaf depositing what;ver particulates in the
;?; A ' 2ir on the mambrane. He related that the instrumant used for the
t;g ‘ testing is recognizad as standard by processionals in ;he fie}d.‘
jﬁ% On November 25, iMr. Stephanic stated he took twelve

sarp]es in the press and prefarm erea, nine of which were breztining

zone samples and three were general air samples. Four sarp125"ware

(IPRN 711 P
SRR
(2 !lk'n.m (WY Y

also taken in the saw area which was adjacant to the press and
preform area. Also, ha revealed that two control samples were

rade to assure the merbrane was w1LHOJL ary contzzinates. (Tr. 12-13)

He indicated that the serples werz taken during a pericd of fifteen

3 minutes to half an hour, and explainad that if a samnle was heevily
] loudad on the mambrene it would prasent ¢ f1;u]./ in counting there-
fore

2 sample taken for a shcrter pericd of time is usu2lly less

" Jozded and is easier to count. (Tr. 21)

~

y
—— e ——— -~ o
——————— e

IRy 2 e
|
w
!
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. ' The samples were fTorvarded o Salt Lake City for analysis

by the National Instifutc of Occupational Safety and kKealth

o e
T ' . Leboratory. (Tr. 13, 14) By agrzerent, Lhe.samp1e jcdentivicaticn

sheets and analysis worksheets vere received into evidence as.
N\

B PPN

complainant's Exhibit ho. 2.

-~ At the timz of the c]osing cenference the compliance~

A X st

officer esteblished that employees Clen Hauser and Grady Bovman

had worked approximately 6 to 7 hours in the area whera the sa—p]as

(:) were taken. (Tr. 19)

r. Stephanic testified that the only engineering control

jn the area consisted of a hood which was being ¢~bricated and

.‘." . - L.
P B lns;alled howaver ne beljeved i efrectivenass was questxonab]e -

.

1n view of the analysis of the samples.

On cross-examination Mr. Stephanic agreed that he h;d
inspected Regpondent‘s place of businass during the surrar of 1973.
At that time he took air semples in the area of the dril]ing'operat1on.
(Tr. 29) He revsaled that an analysis of the samples showed fhay |

vere too heav11y lcadad with phenylic resin in order to provida an

accurate ‘analysis. Also, he stated that the phenylic resifi was

added to the asbastos in the high pressure prass area vhich is
g

adjacent to the present preform areas. (Tr. 41, 42) Ee returned to

the plant during Cctcber but it was not in operaticn duz to the

fore no inspection |

n

'1 ) > - - I3 . [
1 inst21lation of a vantiiction system and tner

ng that tha purpose of tha

-t
(Ve

1 vas conducted. It wes his undarstardi

ventilation sysiemwzs to remove cust from ihe ereas waere

erployees were exposed. (Tr. 47)

Al
v

o -0~
1
L}
]
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"

: 0a his'return visit hovermber 29, 1573, he observed‘
the progress made in the installation ov tite systam which was
operational in the drilling, saw, press, and weigiing areas,

houever it was_made‘knéwn to him that the installation was not

corpleted and.thg plant had not returned to production. (Tr. 50, S])

He requeé%ed an oppartunity to teke air samples in the press and

i3 . preform area where asbesto=ss was. being Used by two employees,

narely, Grady Bowman, and Tommy Gibson. The mixing area was rot in

operation at that time however but a sufficient amaunt;of substznca
was on hand so that operation of the mixer was not reqdired. (T}. 53-

55) He ¢id not. inguire as to the composition of the mixture. (Tr. 76- .-
77) - - o -
| Wnen he returned on the 18th of pecembef he was able to
verify the time the employzes spant on the joE in the areas tested.
“He indicated the working conditions were much better than on the day

of the sampling, and ruch clearner. (Tr. 68, 69) _ .
| Pr. Willard Dixon testified that he is‘aﬁ analytical
chemist with the United States Public Hezalth Service in Salt Lake

City, Uteh, where he is in charge of counting asbestos fikters.

(Tr. 126) The evidance shows that semples teken by !ir. Stephanic.

viere countad by lir. Dixcn. HKis count of five or more fTitars par

cubic centirzter resulted in totals of 23.7, 14.2, 26.4, 20.8,

)
4

7.0, 6.9, and 23.4. Such szrmples ware takes within the breatning

zones of the employees tested. Hz testified thet he couatzd

Published by AsbestosClaims.Law
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.asbestes fibers of a chrysotiie typs

£ ran
vy

using 2 regnification o
times and utilizing phase contrast illuminaticn. (7r. 123) ke
sed a number 12.5 circle which is 5.5 microns in diamater.

(Tr. 135)
4r.-Dixon indicated that Joint Exhibit Mo. 1-C which

»

contained recommended methods for air sampling, contained the

following:
The concentration of any air centaminent
resu.;lng from an incdustrial cperation !
also varies with time. Therefore, a longer|
sampling will bettar approximate the )
\ actual average : i
’ '

With the following recomzendad sampling proc edure,

it is possibie to coI]ect samples in the Joriers breat ning zones
for perlods from 4 to 8 hours thus pcrn1tt1ng the eva]uatxon of -

average exposures for a ha:f or full 8 hour shift--a da:mraa]e

and reconnanded procedure.

Furtherrore, dust exposures of the rore
informa] wvork patiern results from the
use of personal sarmplers. Evaluating

dajly exposures, sewples should be
. coliected as near as possible to workers

breathing zcnes. (Tr. 152-154)
Hr. Dixon described the chcracterist1cs of as“nstos

and pointed out whenaver he has th° Teast susp1c1cn of the nature

of the fiber he employs 2 cross-poller with a rotating crystal

wnich more specifically icentifies the fibers. Fe did not recall

using this technique in this case. (Tr. 160

-~

re ¢id not knew tha

stos in this

L'l'
U
(oW o
ct
>
[§}]
[¢1]
(7]
oy
(]

composition o7 the substance which cont

case. (Tr. 161) Dut tha pressnce of othar susstencas would ne:

Published by AsbestosClaims.Law
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chance his analysis baceuse he was Jooking Tor asbestoss fitars

which ke could specifically identify, however, he revealed that

he.had not seer chippad brass or barytes undar a microscope.

(Tr. 164, 165) . ' \
He agreed that the more Qariation that exists between

the samples the 1§ss reliable the sahale is in determining the

acCuracy of the condition beirg sarp]ed but he indicated that

this could be compensated for by countxng larger nur =r> in o*d=r

l

“to obtain an average, as ihs2 mininum numb r of flbers recorrendad

for counting is 100. {Tr. 170) He agreed that this pu:ber \3s
established perhaps to obtain more sfatistita] reliability. (Tr. 172)
He agreed that five samples teken, m-]Z through m-]S. véried betweean -
275 and 300%, however, ‘he pointed ou; that the samples were nct

taken at the sem2 time and precisely the same p?ace. (Tr. 175)
Hr..DiXon also explained the problem with.reference to the sampling
for asbastos in that the longer tha pericd of tim2 a samp]é is teken,
the rore the possibility of contamiﬁation with dust, which presants
difficulty in'counting the asbestos fivers. (Tr. 177, 178)

Mr. Grady Bowmen f&stified that on loverter 29, 1973, he
vorked apprcximétely'7 hour; and 10 minutes operating a préférm '
rmachine and that during the'taking of thz semples heraiﬁ he ﬁas
preforminé'his usual work. (fr. 182-121) He stated that he had
been laid oft wnile the p}ant was shut down, and upon raturning to work
sample products were mada, but et thé tire of the inspactibn he bejieved
the p]aht had returnad to full scale op=raticen. (Tr. 191, 122) 1In

the ccurse of taking the samplas Mr. Stenphanic was not present et

- —
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Saidds eadindiiton: Skt Lo o Bl

all timas howaver he would chock periodically and change tha
s B filters using his wrist watch for the purpose of timing. (Tr. 194,
195) He indicated that on loverser 25, while working in the

¥
4 :
) ~ preform area he viore a respirator, pursuant to policy. (Tr. 155-168)

policy. (Tr. 196-198)

- Mr. lurrell Amos, prccess enginzer for Respondent

testified that the product manufactured was brake blocks for large

ted that the basic Tormula of the

o

tractors and trailers. He st

Rt substance used for making the blocks in weigit parcentzce is 5.73

mduitatitabad it cmad e g gl

brass, 20.67 resin, 41.32 dasbestos, and 17.35 re-ﬁrocesséd rutber,

(Tr. 204) His testimony révealad that purstant to thé reguirareants

LAY

' o of the State Environmantal Protection Agency, Pespondent undertcok

3
[y ey

.-to clean the air being deposited on thz outside of the plant. The plant
had teen shut down during the instailation of the nacessary eqguip-

rant to clean the air both on the inside and outside of the plant.

. (T?. 208, 207) He indicated that an air collection system and
S N
L new duct work was_to be installed. (Tr. 208, 209) The duct work
| f S including the suction devices for the whole plant was scheduled
&é for completion about the first of Cecember. The rem;deiing also
-; included the purchzse of a new mixer and air coépressor in.addition
;é to the new hydraulic system, and the roving ¢f various machinery.
(Tr. 214, 215) |
E He bfief]y explained that the faw materieis  are weighed
3 accerding to formule, mived and then pouréd into thé preform prasses,
! efter vhich the blocks are placed in tha high prascure pDrass.
3 (Tr. 217, 213) Kowaver, at the tire of the insp2ction herein tha

- ama
L4

e aant.
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could be run.
1

S e e e me e e e -y ——

machinéry wes in the process of being cleaned &nd adjusted as 2

result of the lay off of &hree or four ronths. (Tr. 219) Upon
tr. Stephanic's request to take air semoles in the preform arca

t in cperation and at

+

he informed him the centrols and ducts were no
that\time the ﬁreform press was not bzing opcrated. (Tf. 224, 225)

-
i

h° instructed ex p]oyees Bcwman, Gitscn and Fauser to perform duties in

order to provide the samplas for the Cerpliance Officer. Fe indicated

that it was his understanding thet lMr. Stephanic would return at a

subsequent time for further sampling in order to compare readings.
(Tr. 228, 229) |

He indicated that possibly two or three days prior Fb
the inspection, stock was placed in the press to see if production-
He poinfed out that considerable work wés inva]vedrl
in preparing the presses for production 2s a2 rasuit ofgmateria1
sticking to the molds. {Tr. 247) A sm2il amount of na%eria1 had bzen
prdcessed the day preceeding the inspzction end actual production . |
commanced around the first of Cecember. (Tr. 235, 232, 239)

Mr. Thomas Terre]] plant managar, testif that he had

“first met Hr. St_pnanxc in Sopteuser or Outobar of 1973, who, upon

learning the plant was not in operation 1nd1cuted he would return
at a later date. (Tr. 256) Ee indicated that on Novarber 29,

Hr; Stephanic wanted to take sore air samples in thz preform end
prass areas, but ha explaina2d that insta2ilation of the air poluticn

equirmznt had not beea completed nor viere the mixers in cperaticn.

He indicated thet the air sempling was periorzed cver the objections of
Y. 2305 WA was wevaing on the fining ¢f ths

Published by AsbestosClaims.Law
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2 do dlodd

dha s

N\

Y

. presses and te

believed such t2s5ts should he perforsad upon cemplele

jnstallation of the equipment. (Tr. 260)

Ir. Terrell also testified thet i1t was

-—

ﬁ-'I
(( !

riher sé

"!
RS

lr. Stephanic was to return at a later date for fu

i

to be used- for cormparative purposes. (7r. 263) FKe ravealed tha

his understending

A
w2

cond1.1ons undor which the sermples were tzken were not represented

Y

of the normal preform Operation' (Tr. 273 274)

Lr. Tom Gibson LCSt]f]Ld that his usual job was cpe“at1ng

the cure prass (hot press). (Tr. 276) On lNovember 29 prior to

the inspection he worked at cleaning and scraping the cure press
as thera was a problem with the material sticking to the molds.

(Tr. 278) FKe was then asked to work in the preform area for the

purpose of running. some sampies. (Tr. 280)

In order to establish a violation of the standard it

necessarily is incumbant upon complainant to show that the essant f?i\\

facters which censtitute such violaticn are present.

0 . :
S, thz evidence of record regarding thz

Upon reviewing

‘211eged violaticn it rust be

\
\
|
]

concluded that complainant has failed to sustain the allegations by /

a preponderance of the evidence. Brennan v. Arror

Inc. 5 OSAHRC 2060.

In cefining asbas
other fibrous minerals which mat the szra cen
~esbestos

USPHS/NICSH emcrene Filter loth

flavator Ccrpany,
o5 the analyst stzted that thére were

Joint Exhibit 1B-Supplement, which is a cdreve copy of

S et v A g - 2 - - — . ——— -
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(1;uf‘h to width) or greater cnd 2 leagih of 5 micrematers or
~ vy o

graeter should, in the ebsence of other inforrmation, ta coasidarad

to be asbestos fibers and counted &s such.

1 . . The enalyst statcd tnat at the time of his anaiysis end
counting he did not know the minaral compositica of the substance

ca’

B2 was not femiliar with the écoscnans

A ataa i p b e

used by the employees tested.

" - barytes, nor had he seen chipped brass -under a n1croscop He had
j .
3 seen reprocessed rubbar, and believed that it snou1d have been .

noted on the sample 1dc tification sheets, in addition to anything

il

else that could possibly interfere with the count of asbestos fiters.

The Corpliance Officer testified that during an inspaction

Rk bodig a0

of July 1973 he tested for possible air conteminants including

’ phenylic dust. However, throughout the inspection and air sampling
procedure, there was no indication of the presence of prenylic A
. o
- [ 2
+ = P . fN
dust or of the other components contained in the substance used which// \\
' /

s

could possibly interfere with the proper count of asbestos Titers. ,
v

Item 10 of Exhibit C-2 (sample idznti ’cat1cn sheets) revzals no'/

. ;-
T R O 1 PRI

I\
CJ .poss1b]e interferences were present for the analyaxs of asbestos.
L

In vzew of the method used for evaluating the asbestos -

WO RI OV T IR

'fib s, it is quite poss1b]e other fibers ccu1d hzve been countad

A
.0

as asvestos, or, int ar.erences vere present vnich could prevant

an accurate count thereof.

There is no dispute that in sampling the rore samsles

8 ikl ceatod maided Koiigh: i

taken the mere accurate the tzsting proczdure beccras. -

g}
1]
i}
D
(8]
(9]
-
Q.
¢ —

indicates that employece lownan was samsled most ofizn--five tires,

i
-
(]
-
2
Lo
]
a
—
o}
-
(6
v
v
ne
et }
[
e
pin }
)
)
L
¥
v
[o1]

within a total perice of approxic

Rl R TR S L e UTY S |

L L I DU

T S . =t s -t e e - —————
- -
d o ay
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PRW DR LR AT O o

* g s
fadis sdo il

hd -
,s-’

. n joint Exhibit 1-C for the coilecticn of serples for evaluatic

.l

; - of averace exposures from 2 half to a full work shift. It is aiso
' ! .
noted ‘ccrmplatnant learned at a subscquent ti‘ fr01 the erployces
tested, the approximate time they worked under the circums: ances

alleged, in orcer to establish a violation of the standard herein.

~The evidence is not in dispute that for some time prior

to the inspection of November 29, Respondent's plant hqd not been \\‘\\\;
1

{n operation, &nd during the pariod in guestiocn it was not in

oy ,
e production but Respondent was in the process ot installing ventilaticn
' ’ /
J

equip:ent'for recucing cust levels. Pespondent maintains that upen /

commencement of Full operation the system reduced employee exposura to

within acceptable limits. Cc*o]alnant introduced ro ev1dence to sh W

. —

_ © that upon resuming full operation the sysLem vas 1nefrect1ve in

.o : . : ' N
e ’ . .
st b b AL kLl i Lo sl i e S

U SPEY PSS PURT T

raducing exposure to concentrations ot any contamlnants. In view

's plant baing clesed

of "the "evidence in “referenca to Respondant
down for the'purpose of installing engineering controls, the naturs
inspecticn, and th2 procecure

-7

( ) of the work performad at the time of tha

used in obtaining the count of ashestos fibers, a VIO]aLIOﬁ of ;h.s

standard cannot be sustained.

The a]legéd violatiecn of 29 CFR Sectica 1216.93(2){ b)

nal protective eguip-

The standard which relates to pers
’ - /’—‘-—--_~"._.\\_

rznt reads in pertinent part as fellous:

-
M =4

5 ¢r e
wn
.

(@]

Q -
-t ¥

(1) Cempliance within th
pré escrited by P2 r,-.g,h (
may not ce 2 2

or shitt rot

3

[ g
—. =
o+ O
(o)
-3
(Y]

v O -~
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[
e 4 )
(2T D of 4
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SN e eed Llisa

)
7

\4'.-“.' . B e L
e u..u...au.._.l..a‘s'._a..dd- St it hblbera .
.

. li
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)

—

T s e et s bt ¢ Litenss doss § 1ohrlebaw b

—— ————— s

“fibers on the floor and on the clotnes of

= (i) Cluring the tir2 pari
to install the engincarin
to 1n>tituue the work
b rc..g.i"'\h (C) of th

The alleged violation is des.=

follows:

* Erp.o"“r fa11;d to provide parscnnel expssed
to astestos fibers curing the period vhen
engineering controls were b2 1r installed: .

(a) Respiratory protection

(b) Special Clothing and,Chaﬁge Rooms.

S;npnan1c testified that h2 observad asbestos

D

f employees Ecowrman,

Hauser and Gitson. He indicated that Bcwmzn wes vearing a
respirator, but Hzuser and Gibson wers not. (Tr. 23, 24) He

indicated that the types of respirator in use was accaptie gble,

however, therz was no special clothing used by thz erployeas which
could be left on the job to prevent empicyees irom further.

contaminating the surroundings. (Tr. 25) Also, there

change rocms providad for the removal of such clethes haviever

he did obsarve a robile type changa rccm in the process of being .

installed. (Tr. 25) _
| Fir. Bowman indicated that it was n
respiretors. (Tr. 167, 198) Ir. Aaos, the process engineer
maintainad that the operdtion of the mechinss her2in Vor'the purpose
of sampling was conducted at the requss

-

raticn would not ordinerily b2 cenductsc

-de
o]
vaed
-de
e
(1]
2l
&
3
=)
[0}
i
*

-t
wn

R e ———_—
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|
i
i (Tr. 227, 228) He a]so indicated that Iir. Sitephanic suggestad

the use of raspirators for the sampling, and the duties being parisrazd

by the emp]pyees prior to lir. Stephanic's visit, did not reqguire tha

however, respiratcrs vere provicded for the

employees. (Tr. 230) He also pointed out that the new equiprent

"use of respirators.

el gl

to be installed in Lbe plant includad change rooms and restrconms.

E

4

g (Respondaent's Exhibit No. 3., Tr. 23) , )

3 o . :

i The evidence clearly esteblisnhes that euglneer1ng controls

R '

% AN viere being installed, ahd that Respondant's p1ant was not cperating (

] on a production basis. Tnerefore on the basis of the ev1¢ence, X

- . *
which includes 2 showing that respiratory protection had baz ‘ P
] .

- : provided employees, and that installation of changa rooms v2s ‘/
in the process, it must be concluded that this stancard has not egn
violated.

- The alleced violation of 29 CFR 1510.53(a)(g)
. The standard which relates to czution-signs provides
R . N ' : —
é (_g‘ : in pertinent part as follows: '
_ Caution signs shall be providad &nd displayed
S I . at each joceticn where airborrne concentration
q - " of asbastos fibers may be in excess cf
s IR exposure limits prescribad in paragraph (b)
k of tnis secticn... - _
»i - The allegad violation is described in the citation
A as follows
]
1 .
} "Employzr faziled to provide dispizy end :
i czution signs &t each luczaticn h?sra
the airtorn2 ¢o 1c;ntrau.u“s of the asbastcs
ara in excess of 5 fibers per cc of air
3 (press/oratornm end Tixing ara2s).
|
|
: -16- .
!
]

—— et pe—a b .
—~— —— R
Ny = e i .
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serpies were taken he inspacted for caution signs but ncne “ware

prasent. (Tr. 28)

' This standard reguires cautiqn s%gns to be posted vhere N
the exposure limits exceed those set forth in paregraph {b). Ié
must be held that in view of comp]ainant's'fai]ure to establish Ij

,

a violation of the standard at 29 CFR 1919.23(a)(b), the standard””
N = herain cannot be held violated. ' _ E( -

= * The allecad viclation of 29 CFR 1910.3(2)({h) |

Th

) . ‘ . ! .
standard which relates to housekeeping states in

. . l

‘(D

~ -pertinent part as follows: . , !

A1l externz2l services in any b]ace of
employimznt shall be maintained free of o

(111~

accuruiztion of asbastes fibters if, with S
their dispersion there would be an excessive

concentration.

-

The alleczd vio1ation is dsscribed in the citation as:

Erployer failed to meintain work areas
free of the accumulations of asbestns fibers.

Mr. Stephenic testified that he 6bserved asbestos fibafs in the
areas identificd in the citaticn,more spscificaily, in the press
end preform rocms,cn the floors and nathinety. (Tr. 229, 2239)

+1h

He believed that astestos dust could baceme airborne upon the

moverent of an individual through the area. On cross-exeminztion

he indicated that the2 asbestcs dust observed on the floor could
be an "accurulation." (Tr. 112) He indiccted tizat the standzard

dces not dafine an "accuruletion” of asbestos. (Tr. 112, 114)
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In vicew of corplainant's failure to establish pracisely

the arount of asbestos fibars present as the result of the sampling,
it cannot ba held here that there viere “accumu]aticns of asbestos
fibars," which upon dispersion could result in “"an excessive

concentration,” in violation of the standard. It is therefore held

- - . . .
" that this standard has not bzen shown to ba violated by the Resrondant.
- - I ) )

. The alleged violaticn of 29 CFR 1910.93(a)(i) : /,'

The standard which relates to recordkeeping provicas
e e, : -

)

{
N

7

in pertinent part:

I - Every employee shall mazintain records of |
R personal or envivenmzntal .itoring q
' required by this SECtlun. Pecorcs shall
. mainteined for a paricd o7 at least thre
o years and shaill be n-d° available upon .
'  reguest to the Assistant Secretary of ;
Labor... :

vonbas ba atatiban

e A

The allegaed violaticn is describad in the citation as:

- : Employer failed to raintain records of
1 L any perscnal or envirenmental monitering.

1/~ Mr. Stephanic testified that upon his rsquest for records of enviren-

s ' mental monitoring, no such records vera produced. (Tr. 21) Resps ndan

. rd
dces not deny that personal monitoring was not perforrmed prior to
\ .

1 : . the inspaction herain, howaver, it argues that upon complete .
jnstallation of the ventilation system monitcring was conducted

. '4
kR . wnich showed no excessive concentration of astbastos fibers existed.

' (Tr. 262-265)

Complainant ovferad rno evidence to shew tha existence

of an asbestos hazard prior to the time of the inspectiocn wihich

recuired monitoring. In view of the conditicns &

PAR A et i  enms Nt i h BN s b B
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e Amieen aiibee e
.

Y @y rhemad e S

the inspaction at Pcspo"dcnt s workplacz, with ro evicance showing

-4
-

the existence of an astestos hzzard prior to close dewn of the plen

it cannot ba held NMespondont violated the stendard &s 2ilegec.

The alleced violation oi 29 CFR 1910-93(5)(31_

The standard which relates to radical exeminztions stzies .

in pért as follows: -

Erp10/°r shall provide or make available at his )
cost, medical examinations relative to exposure
to asbestos required by this paragraph.

The alleged violation is cescribed in the citaticn as follows:

1~
S
; Employar failed to previde, or rake ava11ab1e.
H at his cost, rs d}ca] exzminations relat.ve to
] exposure i0 &sbestos.
\
; .. Fr. Stephanic testified that upen inquirin g 2hout redical exeminaticns eas
1. requircd under this standard, no such records were made available,
{ -
i or produced. (Tr. 31)
) Respondent do2s rot dispute that no redical records ware
kept prior to the date of the inspaction hzrein. chever, considesring
; .
[N the facts of this cese it must be determined that the Cempiainaat has
';;\/'; o ) )
3 failed to show by a prepcnderance of the evicdence2 ilie nzcessity i
f the rodical examinations, end there is no ev ridence as to any previcus
! | _ <
: " "exposure to asbestos" as reguired by the standard. Therefore jt cannot
be held the s dard had been violated as allegad : ,/
! FINDINGS OF FACT .
} 1. Ul'olded Ircustrial Friction Cerporetica, is a
i corporation doing business at 227 Malnul Strset, FPrattville,
! Alabama, where it is encaced in the Tabrication &nd production of
i '
; brexe Tinings.
-1z-
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TR RS e T T s s

nd for epproxirmately Teur

: ' 2. On iovember 29, 1973, 20

months prior, Respondent's plant Wes rot in production, but kad

closed down for genecral rerodeling including the installation o7 2

-] | - ventilation system to raduce employee exposure to quborne coniaminates., *

7 _ o 3. On Hovember 29, 1973, an authorized representat{éa

? ~ of the -ccreuary ccnducued an 1n5p°CLTGq of Fespondent's vorxksite

i? and as a result th°r~of on Decermser 27, 1973, two citations wer2 )
r

jssued Respondéwt

I

L 4. The substance used bj Paspondent in the fabrication

of breke lining centained barytes, brass, resin, and reprocessed

. rubber in addition to asbastos.

.o
PN SO TR WY PRTY X BT XY O |

) ‘ 5. The procedure used by the Secretary Tor serpling 2ad

Sdndd

znalysis of asbestos fibers, did not include the consideraticn of

possible interferances of other raterials which cou]d have efrec.-d

the count thereof.

6. The samples herein were LPPen dur1ng 2 Ieas period ov

(ORI PUY I P o

odeaded sl ol

_ <:> time than Lhat reccrmendad by the iat tional Institute of Occupaticnal
Safety and Health. ; _ '
] 7. Respiratory prc;ec;1cn Had bagn prov1d°d Respondent's
employees, and change rooms were in the process of being insta]]eﬁ
1 at the tire of the inspaction harein. |
: ) 8. Prior to the close down of Responcent's plant the
existence of an asbestos hazard nzd rot been est2blisned.
i CONCLUSTIONS CF LAM
1. I'o1¢ad Industrial Fricticn Cerporaticn, at 2il tirss

—le

| N ,rm e m
¥ Cus 253 avisCung

-

zrtinasnt herete, was an

R e e e s ———— A P o - . -
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Safety and Health Act of 1970, and the Cormission hes jurisdiction

)

.29 CFR 1910.9(a)(b) on Hovember429, 1973, as chargad in

Union Carbide trial exhibit UC-1357: H. B. Rhodes to Joe Volk (National Gypsum) Transmitting OSHRC Decision i...

ccm—arce within the meaning of secticn 3(5) of the Occupaticnal

e

of the parties and subject matter herein. gursuént to section 10{c)

of the Act. .
2. Résbondent is, and at all times pertinent hereto,

required to comply with safety and health regulations preouigated

by the Secretary pursuant to section 6(a) of the Act.

3. Pespondent was not in violaticn of the standard at

cemplaint.
4. Respondant was not in violation of the standard at

29 CFR 1910.93(2)(d) on Novembar 29, 1973, as charged<ih citaticon

~ Nurmber 2.

5. Respondent was not in violation of the standard at
29 CFR 1910(2)(g) on Hovembar 29, 1973, as chargad in citation

Nuzber 2.
6. Respondent.was not in violation of the standard at

29 CFR 1910(a)(h) on Novembar 23, 1973, as chargad in citation

Number 2. ' ,

7. ' Respondent was rot in vioiation of the standard at

28 CFR 1910(a)(i) on hovember 29, 1973, as chafged in citation

Humber 2.

8. - Respondent was not in violation of the stencard et

29 CFR 1910.93(a){3j) on lovember 29, 1973, as charged in citation

lhumoer 2.

-21- :
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Upon the basis of the forecoing findings ov fact and
conclusions of law, and the entire reccrd, it is

GROERED

1. That citation nurber 1.and the penalty prereosed for

. yiolation theréof, is hereby vacated.

- 2. That citation nuwber 2 znd the penalties propesed

for violation thereof, is hereby vacated.

NV 211574
Dated thisNDJ 21 day'of hovemder, 1971_':.

- V2]
o - cw',ulv AL,
' ?AUL L. BRADY, Judge

Copies sent by certified mail to:

Mr. E11is V. Cruse, Attorney
U. S. Cept. of Labor

Office of the Solicitor

1929 Sth Avenue South
girmingham, Alabama

ir. C. Lash Harrison, Attorney

Fisher & Prnillips .

3500 Ist ilaticnal Bank Tower : \
Atlanta, Georgia 30303

Union Carbide trial exhibit UC-1357: H. B. Rhodes to Joe Volk (National Gypsum) Transmitting OSHRC Decision i...

ACL Doc 16496 - Page 23 of 23

Published by AsbestosClaims.Law
asbestosclaims.law/library/16496/23


https://asbestosclaims.law/library/16496/23

