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) . O. 
Contract No. 514-729098-4 1 . 

a 

a —_ “ie Cog 
Code  3360C 

ENGINEERING AND CONSTRUCTION CONTRACT 

COST PLUS A FEE 

THIS CONTRACT, made arid entered into, and effective, as of the Eleventh 

day of. June - , 1973 by and between UNION CARBIDE CORPORATION, a corporation 
organized and existing under and by virtue of the laws of the State of New York, with an office 
at 270 Park Avenue, New York, New York 10017 (hereinafter called “Owner™), party of the first part, 
and Brown & Root, Inc . 

with an office at __4100 Clinton Drive, Houston, Texas 
. rd 

(hercinafter called “Contractor”), party of the second part, 

€ . . 

WITNESSETH: 

That for and in consideration of the mutual covenants and agreements hereinafter set forth, the parties to 
this Contract (sometimes hereinafter referred to individually as “Party” and collectively as ‘*Parties”) 
covenant and agree as follows: 

ARTICLE I — THE PLANT; THE WORK; TERMS AND CONDITIONS; CONFLICTS 

(1) Contractor, as an independent contractor, shall perform and complete all the work described in 
paragraph (2) of this Article (hereinafter called the “Work”) in connection with the construction 
of the following facility or facilities (hereinafter collectively called the Plant”), the site of which 
is hercinafter called the “Construction Site”): : ) 

’ An expansion of Owner's chemical complex located on Owner's property in 
Brownsville, Texas, consisting of the following facilities: 

APPROX. GROSS PROPOSED PROPOSED 

FIXED INV. PROCESS PACKAGE MECHANICAL 
PORTIONS OF THE PLANT (SMM) ISSUE DATE COMPLETION DATE 

Boiler Conversion 1.1 6-15-73 9-30-73 
- Phase I Acid Expansion 7.0 9-1-73 1Q/75 

Barge Dock Improvements 0.5 9-1-73 2Q/74 
Miscellaneous Small Projects 3.4 As Required As Required 

Fon No, UCC3346-126 (1/71) 
ECCF 

w 
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(2) The Work shall consist of the following: 

Engineering and construction of all portions of the Plant except construction only of the Phase I Acid Expansion. . 

(a) Engineering shall consist of the following: 

1. 

13. 

14, 

15. 

Planning and scheduling of engineering and related home office functions. 

Project cost estimating and home office cost control. i 

Home office progress and cost reporting. 

Supporting process engineering as necessary. 
Peed 

Fire protection engineering, 

Equipment arrangement engineering. 

Utilities engineering. 

General services and distribution facilities engineering. 

Mechanical, civil, electrical and control systems design engineering. 

‘Waste abatement engineering. a 

Design~drafting. 

. Modeling. 

Bulk materials billing on Owner's forms, 

Quality assurance and machinery reliability engineering. 

Engineering at the Construction Site under Owner's supervision. 
(b) Construction shall consist of the following: 

Assist Owner in general planning and scheduling of construction activities and related field functions, 

Assist Owner in field cost estimating and cost control. 

Field progress and cost reporting. 

Subcontract negotiations and managements as required, 

Except as otherwise provided herein, all construction, including site preparation, 
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2a \ a
a
 

6. Recruiting and training of labor. 7 , 

7. Furnishing and managing Construction Equipment. 

8. Assist Owner in calibration and checkout of control systems 
and pre-commissioning of equipment. 

9. Cleaning and testing of equipment and piping. 

10. Detail planning and scheduling of construction activities and 
related field functions. 

(3) Owner's responsibilities shall consist of the following: a 

(a) 

(b) 

(ec) 

(d) 

(e) 

(£) 

(g) 

(h) 

(i) 

(3) 

(k) 

(1) 

(m) 

(n) 

(o) 

(p) 

Provide office space and services for Contractor personnel supporting 
process engineering. ° . 

Provide process packages for units to Be designed by the Contractor. 

Provide design criteria for non-process design, including some 
Standards and specifications deemed mandatory for the work. 

Provide a schedule for the issue of process design packages. 

Perform mechanical design of certain critical items of equipment to 
be designated later. 

Perform home office engineering for Phase I Acid Expansion, 
é 

’ , 

Provide a subsurface report and foundation recommendations. 

Monitor the quality of the Work, costs and progress in engineering 
and construction. 

Review key decisions and plans prior to implementation. These check points will be further defined in the project procedures. 

Provide construction criteria and controlling conditions to be in 
effect at the Construction Site. 

Perform all procurement and materials Management, including inspection expediting, receiving, field protection and warehousing. 

General planning and scheduling of construction activities and 
related field functions, 

Field cost estimating and cost control. 

Furnish Small Tools and Consumable Supplies. 

Calibration and checkout of control systems and pre~commissioning of 
equipment, 

Commission and start-up all units. 
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(4) 

(5) 

(6) 

ay . . 

Excepl as otherwise provided in this Contract, Contractor shall provide and furnish in connection 
with its performance of the Work all personnel and services and all construction equipment. 
and other things which are required for its performance of the Work (which 
construction equipment and other things are sometimes hereinafter referred to 
in the singular as "Thing" and in the plural as "Things"). 

The Work shall be performed and complcted to the satisfaction of Engincer (named in the Article 
entitled “OWNER'S AND CONTRACTOR'S REPRESENTATIV ES”) in strict accordance with 
the terms and conditions of this Contract, Said terms and conditions (sometimes hereinafter 
referred to in the singular as “provision” and in the plural as “provisions”) arc contained in the 
following: (a) the Articles herein set forth (hereinafter referred to in the singular as “Article” and 
in the plural as ‘‘Articles”); (b) the Sections contained in the General Provisions which are 
attached to, and are hereby made a part of, this Contract (hereinafter referred to in the singular 
as “Section” and in the plural as “Sections”); and (c) the certain documents and/or drawings 
which are included in The Job Criteria (defined in the Article entitled “DOCUMENTS: 
DRAWINGS”) of this Contract or which in other provisions of this Contract are expressly made a ~ part of this Contract. . ; 

Petal 

In case of conflict, the order of precedence. shall be as follows in resolving such conflict: (a) the 
Articles; (b) the Sections: (c) the aforesaid documents; and (d) the aforesaid drawings. 

ARTICLE II — DOCUMENTS; DRAWINGS 

(1) 

(2) 

Owner’s criteria, listed below in this paragraph and in this Contract called “The Job Criteria”, are hereby made a part of this Contract: 
»’ 

The Job Criteria shall specify the process design of the chemical units and the design basis of the utilities and general facilities. .The Job Criteria will be transmitted to Contractor from time to time as soon as information 
becomes available. . 

: 

The specifications and drawings which are to be prepared by Contractor under the provisions of 
paragraph (2) of Article I shall define the Plant clearly and shall be prepared in accordance with good enginccring practice. Said specifications and drawings (hercinafter respectively called “The Specifications” and “The Drawings”) shall conform to The Job Criteria and to all other applicable provisions of this Contract. Contractor shall submit The Specifications and The Drawings to Engineer for review and comment, as requested by Engincer. If any of The Specifications or any of The Drawings do notin Owner's opinion conform to The Job Criteria and/or to other applicable provisions of this Contract, Engineer shall so notify Contractor, whereupon Contractor at ils sole expense shall revise The Specifications and The Drawings to the extent necessary to cause them to so conform. If any work or Things which are not shown, cither directly or indirectly, in The Specifications or in The Drawings are necessary to carry out the intent of this Contract, Contractor shall perform such work or furnish such Things as part of the” Work. Engincer’s review of, and comment on, The Specificationsand The Drawings shall not relieve Contractor from responsibility for conformance of the Work to The Job Crileria and to all ather applicable provisions of this Contract. 

Form No. UCC334-126 (3/71) 
ECCcF 
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ARTICLE Hf — CONTRAGT PRICE 
, 

Owner shall pay to Contractor for the performance of the Work a lolal amount (hereinafter called the 
“Contract Price”) which shall be comprised of the sum of the following: 

(1) the total amount to be paid under the provisions of Schedule 1, altached to and hereby made a 
part of this Contract, for Reimbursable [tems as defined in Schedule 1; 

(2) the fce specificd in, or determined in accordance with the provisions of, the Article entitled 
“THE CONTRACTOR'S FEE”: and 

(3) the total cost to Contractor of selling or otherwise disposing of Surplus Items pursuant to the 
provisions of the Article entitled “SURPLUS ITEMS”. 

ARTICLE IV — THE CONTRACTOR'S FEE 

The fee (hereinafter called ‘The Contractor’s Fee") shall be comprised of the sum_ of “The Engineering 
Fee” and “The Construction i <e’’, as defined, respectively, in paragraphs (1) and (2) of this Article, and 
shall cover (a) Contractor’s overhead and all other costs and expenses not otherwise provided for in this 
Contract and (b) Contractor's profit. 

(1) The Engincering Fec shall be an amount equal to Sixty-five 
percent (___85_s) of the amount to be paid, under the provisions of Schedule I, for 
Reimbursable Items checked in Column (2) of Part A of Schedule I. 

(2) The Construction Fee shall be an amount equal to ___Eight 
percent (___8 __%) of the amount to be paid, under the provisions of Schedule 1, for 
Reimbursable Items checked in Column (2) of Part C, Part D and Part E of Schedule I. 

Contractor shall notify Owner of all purchases of Things on which a cash discount ay-be obtained, and of 
the amount to such discount, at least fifteen (15) days before the date i ich payment must he made in 
order to obtain such discount, and if Owner shall advane ontractor the amount payable on such 
purchase price prior lo said date, Contractor sl Tke such payment on or before said date: however, (a) 
if Contractor fails to give such notice >) of funds are advanced by Owner and Contractor [ails to make such payment on or befure-said date, the amount of such discount shall be deducted from the amount duc 
under the next-sncceeding invoice submitted by Contractor to Owner under this Contract. If such advance 

Tnade by Owner, Contractor shall be under no oblication to mutke pavinent on or before said dite 

ARTICLE VI — TERMS OF PAYMENT 

(1) Following the close of each calendar month, Contractor shall submit to Owner an itemized 
invoice for: 

(a) one hundred percent (100%) of the amount to be paid, under the provisions of Schedule [, 
for Reimbursable [tems for such month and one hundred percent (100%) of The 
Engineering Fee; and 

(b) one hundred percent (100%) of that portion of The Construction Fee earned 
during such month, 

Form Po, U°C334-126 01/71) - 
Ccer , 
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Fach such invoice shall be supported by satisfactory evidence as to tis correctness and shall 
contain the following certification by Contractor: ; 

“We hereby certify that the work covered by this invoice was performed in compliance with 
all requirements of the Fair Labor Standards Act of 1938, as amended”, 

& 

(2) Not later than twenty (20) days after receipt of cach such invoice from Conteactor, Owner shall 
pay to Contractor the amount. of such_invoiee, less’ an amount equal to 

Ten percent (____10__%) of the amount provided for in 
subparagraph (b) of paragraph (1) of this Article which shall be retained by Owner until payable 
under the provisions of paragraph (3) of this Article. It is understoad and agreed, however, that 
all payments made hereunder are solcly for the convenience of Contractor and shall not be 
construed as acceptance by Owner of the Work, or of any portion thereof. 

*®a portion of * (3) Not later than thirty (30) days after Owner's acceptance ofthe Work pursuant to the provisions 
of the Article entitled “ACCEPTANCE OF THE WORK” and, if requested by Owner, Owner's 
receipt of cvidence satisfactory to Owner thal the Work and the Construction Site are free and 
clear of all laborers’, mechanics’ and matcrialmen’s lieys and all other liens and charges, of every 
character whatsoever, and the possibility thereof, arising out of work performed and/or Things 
furnished by Coniravior. or by a subcontractor, under or in connection with this Contract or in 
connection with the Work, Owner shall pay to Contractor that portion of the amounts 
retained by Owner under the provisions of paragraph (2) of this Article which** 

ARTICLE VII — SURPLUS ITEMS 

Upon the wrilten request of Owner, or upon the written recommendation of Contractor if approved by 
Owner in writing, Contractor agrees to sell for the account of Owner at a price satisfactory to Owner, or to 
otherwise dispose of as Owner may direct, all Things (not then incorporated into the Plant) to which Owner 
has title and which Owner does not wish to retain during the course of, or within a reasonable time after 
the completion of, the Work (such Things sometimes in this Contract referred to as “Surplus Items”). 

ARTICLE VIIl — COMPLETION OF THE WORK 

The Work shall be completed in accordance with schedules mtually agreed to by the Parties. — 

Contractor shall prepare, and shall submit promptly to Engineer for approval, a detailed schedule of the various phases of the Work, in form satisfactory to Engineer, showing the starting and completion dates thereof. The approved schedule shall he revised by Contractor as necessary to keep it current with the 
progress of the Work; no such revision shall be effective, however, unless approved by Engineer. 

**is applicable to the portion of the Work so accepted by Owner, 

Form No, UCC334-126 ary 
Eccr 

BRF 0060

Union Carbide trial exhibit UC-1779: Union Carbide Corporation and Brown & Root, Inc. Cost-Plus-a-Fee Engineeri…
ACL Doc 16849 · Page 7 of 14

Published by AsbestosClaims.Law

asbestosclaims.law/library/16849/7

https://asbestosclaims.law/library/16849/7


ARTICLE IX — DATE OF MECHANICAL COMPLETION 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

*generally 
Contractor shall perform all fests, pre-opérating procedures and checks (based*upon those set 
forth in the Schedule entitled “Mechanical Completion and Commissioning Specification”, 
attached to and hereby made a part of this Contract) necessary to determine whether or not the 
Plant, or a portion of the Plant, has achieved “Mechanical Completion”, as defined in said 
Schedule, Exeept as otherwise provided in this Contract, Contractor shall provide and furnish all 
personnel, services and Things necessary for the performance of such tests, pre-operating 
procedures and checks. 

Before performing any of such tests, pre-operating procedures or checks, Contractor shall give 
Engineer at least forty-eight (48) hours prior written notice. Engineer shall have the right to 
observe any or all of such tests, pre-operating procedures and checks. ; 

Hy 
When Contractor considers that Mechanical Completion of the Plant, or of a portion of the Plant, 
has been achieved (although the Work may not then have been completed), Contractor shall give 
Engineer written notice (hercinafter in this Article called “The Notice”) to that effect. 

” 

If upon receipt of The Notice it is the opinion of Engincer that Mechanical Completion of the 
Plant, or of such portion of the Plant has been achieved, Engincer shall, as promptly as possible 
but no later than ten (10) working days after Enginecr's receipt of The Notice, give Contractor 
written notice of Owner's acéeptance of care, custody and control of the Plant, or of such 
portion of the Plant, and the Date of Mechanical Completion of the Plant, or of such portion of 
the Plant, shall be the date of Engincer’s receipt of The Notice. 

*upon 
If, however,*receipt of The Notice it is the opinion of Engincer that Mechanical Completion of 
the Plant, or of such portion of the Plant, has not becn achicved, Engineer shall, as promptly as 
possible but no later than ten (10) working days after his reccipt of The Notice, give Contractor 
written notice that Owncr does not accept care, custody and control of the Plant, or of such 
portion of the Plant, specifying the reason or reasons, whercupon Contractor shall perform 
whatever work is necessary to cause the Plant, or such portion of the Plant, to achieve Mechanical 
Completion; and the procedures hercinabove in this Article set forth shall be repeated until 
Owner’s acceptance of cure, custody and control of the Plant, or of such portion of the Plant. If 
Engineer should fail to notify Contractor within the above-mentioned ten (10) working day 
period that Owner either accepts or does not accept care, custody and control of the Plant, or of 
such portion of the Plant, Owner shall be deemed to have accepted care, custody and control of the Plant, or of such partion of the Plant, and the Date of Mechanical Completion of the Plant, 
or of such purtion of the Plant, shall be the date of Engincer’s receipt of The Notice. 

Owner’s acceptance of carc, custody and control of the Plant, or of a portion of the Plant, under 
the provisions of this Article shall not constitute, nor be deemed to constitute, acceptance of the Work, or of any portion thereof, by Owner; and the provisions of this Article shall not be deemed to limit in any manner whatsoever the rights of Owner and the obligations of Contractor-under any other provision of this Contract. 

The responsibility of Contractor for the carc, custody and control of the Plant, or of a portion of the Plant, shall cease on the date of Owner's acceptance of care, custody and control of the Plant, or of such portion of the Plant. 

Form No, UCC 334-126 (1/71) © 
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ARTICLE X — ACCEPTANCE OF THE WORK 

When Contractor considers that the Work has been completed in accordance with the provisions of this 
Contract, Contractor shall give Owner wrilten notice to that effect. If upon receipt of such notice it is the 
opinion of Owner that the Work has been completed in accordance with the provisions of this Contract, 
Engineer shall, as promptly as possible but no later than ten (10) working days after Owner's receipt of 
such notice from Contractor, give Contractor written notice of Owner's acceptance of the Work. If, 
however, it is the opinion of Owner that the Work has not been completed in accordance with the 
provisions of this Contract, Engineer shall, within ten (10) working days after Owner's receipt of the 
aforesaid notice from Contractor, notify Contractor in writing that Owner docs not accept the Work, 
specifying the reason or reasons, whereupon Contractor shall promptly perform whatever work is necessary 
to complete the Work in accordance with the provisions of this Contract: and the procedures hereinabove in 
this Article set forth shall be repeated until Owner’s acecptance of the Work. If Engincer should fail to notify Contractor within the above-mentioned ten (10) working day period that Owner cither accepts or 
docs not accept the Work, the Work shall be deemed to have been accepted by Owner cffective upon the 
expiration of said period. The date of the completion of the Work shall be deemed to be the date of 
Owner's acceptance of the Work. 

ARTICLE XI — OWNER’S AND CONTRACTOR'S REPRESEN TATIVES 

(1) Owner hereby designates Mr. L. M: Roth as Engineer. Owner 
reserves the right to change the-designation of Enginecr from timc to time. 

(2) Contractor hercby designates___Mr. F. W. Bell as Contractor's duly 
authorized representative with respect to this Contract. 

ARTICLE XII — GOVERNING LAW 

The validity, interpretation and performance of this Contract shall be governed by the law of the State in 
_ which the Construction Site is located. . . ’ c , 

IN WITNESS WHEREOF, the Parties have caused this Contract to be exceuted as of the day and year first 
above written. , 

UNION CARBIDE CORPORATION 

(Owner) 

By PUY) C1arK __ Sa 

vind Bees shy stg 5 — 
Brown §& Root. Inc, 

(Contractor) 
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GENERAL PROVISIONS 

The Seelions which are checked in Column 3 of the Index below are deleted and do not form a part of this 
Contract. 

- 

INDEX : 

Column 1 
Section Headings 

cqamnmemt se ee 

Consequential Damages 2... se ee ee “ee ee 
Construction Exuipment, Cc ‘onstrtetion Tools and Temporary Construe tion 

Consirmable Sup plies: Smatl Tools | wee we ek eh eh ek 
Contractor’s Examination . 2 0.0. 6 6 ee ee ke ee tt te 
Delays by Owner... ae ew wee ee 
Employce, Venitor and Subrontractor Secrecy Agreements wee eel 
Engineer, Authority of 6 0 0. 2 we ee ee ee 
Engineering Data, Ownership of - coe ee ee ee ee 
Engincering and Ficld Orgaiizutions 2 2 2 2 2 eee 
Foree Majeure. 2 6 6 
Headings: Index 2. 2. 6. ke kk ee te te et 
Inspection; Testing. 2 2 2. . soe . 
Labor... eo 
Liens and Chareus ee ke ee he ee we te he 
Modification; Waiver ee rn 
No nassertion of Patents... 2. wk ee ee te 

Other Contractors ek ee he 
Overtime Work 2... wee ee ew ee ew ee ee ke ke 
Patent Indemnity and Royulties . hoy le ee 
Permits and Licenses: Laws, Ordinances, Governniental Rules and 

Regulations ee ee ee 

Protection of Things and We Plant. woe ee ee 

Purchase of Things . coe ee ee ee ee ee ee ee 
Reeords and Buoks of Aceuunt tae wee ee ew ee ke kk 
Removal of Waste Materials and Rubbish . re 

_ Responsibility tur Physical Daraage: Insurance 2 2 2. eee 
Rights and Remedies 2 2 2 2. we ee ee : 
Safety and Se “curity ee 

Subconte: als, Lk kk ek ke ee ee 
- Subject Develojiacnts . ce ee ee ee eee ee es 
Surety Bonds 2... : rr 
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Section L. Liens snd Charges 

Contractor shall indemnify and save harmless Owner from and against laborers’, mechanics’ and 
materialmen’s licns and all other liens and charges, of every character whatsocver, upon the Work and/or 
upon the Construction Site arising wut of work performed and/or Things furnished by Contractor, or by a 
vendor or subcontractor, under or in connection with this Contract or in connection with the Work. If at 
any lime there should be evidence of any such lien or charge. Contractor shall cause such lien or charge to 
he discharged promptly aud shall notify Owner in writing when this has been done, and Owner shall have 
the right lo retain out of any payment then due. or thereafter to become due, under this Contract an 
umount sufficient to discharge such lien or charge. Should there prove to be any such Tien or charge after all 
such payments have been wade, Contractor shall refund to Owner all moneys that the latter may be 
compelled to pay in discharging such lien or charge. 

Section 2. Changes 

(1) Owner (without invalidating this Contract) shall have the right. by giving notice in writing to 
Contractor from time to time prior to completion of the Work, (a) to make changes in The Job 
Criteria, to issue additional instructions and/or to require Contractor to perform additional work, 
all within the original intent, scape and character of the Work as defined in the Articles entitled, 
respectively, “THE PLANT; THE WORK: TERMS AND CONDITIONS: CONFLICTS” and 
“DOCUMENTS: DRAWINGS” and/or (b) to require Contractor to omit 4 portion or portions of 
the Work (such changes, additions and omissions being in this Contract referred to in the singular 
ais “Change” and in the plural as “Changes”). Contractor shall comply with such Chainges: and the 
net cost, if any, to Contractor of such Changes shall he paid by Owner to Contractor in 
accordance with the provisions of the Article entitled “CONTRACT PRICE” and an equitable 
adjustment will be mace in the time within which the Work is to be completed. 

(2) Owner (without invalidating this Contract) shall also have the right, by giving notice in wriling to 
Contractor from time to time prior to completion of the Work. to order additions to the Work 

» (such as additinna! process facilities, projects and/or svrviccs) vatside of Lhe original intent, scope 
and character of the Work as defined in the Articles entilled, respectively, “THE PLANT: THE 
WORK: TERMS AND CONDITIONS: CONFLICTS” and “DOCUMENTS: DRAWINGS”. 
Contractor shall perform all work necessary to complete such additions and the cost of such 
work shall be paid by Owner to Contractor in accordance with the provisions of the Article 
entitle! “CONTRACT PRICE”, except that The Contractor's Fee and the time wilhin which the 
Work is to be comyteted shall be subject to adjustment by mutual agreement of the Parties unless 
otherwise specified in this Contract. 

Section 3. Records and Books of Account 

Contractor agrees to keep proper records and books of account <howing the cost of the Work, and of the 
various portions thereof, as requested by Engincer, and such records and books of account shall be open to 
audit by a represratative of Owner al all reasonable times during the performance of, and for a period of 
cighteen (18) mouths after the completion of, the Work. It is understood and agreed that any amount 
disclosed by such audit ax owed by Contractor to Owner or hy Owner lo Contractor shall be paid to Owner 
‘or Contractor, as the case may be, withiny twenty (20) days after the date on which such amount is 
mutually agreed tu by the Parties, 
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Section 4, Force Majeure . 7 . 

Neither Party shall be liable for default or delay caused by any occurrence beyond its reasonable con trol, or beyond the reasonable control of a subcontractor, including but not limited to fires, strikes, accidents, acts of God and delays of commun carriers, In the event Contractor should be delayed in the completion of the Work by reason of any such occurrence, the iime within which the Work is to be completed shall he extended by the period of such delay , but no such extension shall be made unless written notice thereof is given by Contractor lo Engineer within five (5) working days after the termination of such delay. 

Section 5. Delays by Owner 

In the event Contractor should be delayed in the completion of the Work hy reason of any act or omission of Owner or of another contractor employed by Owner at the Construetion Site, the time within which the Work is to be completed shall be extended by the period of such delay, but Contractor hereby waives all claims for damage- by reason of such delay. . 

Section 6. Warranties as to Materials, Equipment and Workmanship 

(1) Contractor hereby warrants that all portions of the work: 

(b) shall conform to The Specifications and to The Drawings, and shall be of the best quality if 
no other quality is specified: 

(c) shall be fit for the particular purposes for which they are required; and 

(d) shell be free trom all defects in workmanship until the expiration of twelve (12) months after (i) the Date of Mechanical Completion in the case of portions of the Work which have been incorporated into, or performed on, ~ the Plant by Contractor on or before the Date of Ifechanical Completion thereof and (ii) the date of Owner's acceptance of the Work in the case of portions of the Work which have been incorporated into, or performed on, the Plant by Contractor subsequent to the Date of Mechanical Completion thereof; provided, however, that Contractor shall not be liable for any failures which result solely from improner operation or maintenance on Owner's part or which are due 5 lely co normal wear and tear* 

Contractor which Contractor purchases for the Plant shall be specified sos orm lo The Specifications and to The Drawings and shall be fit fo tla purposes for which they are required. With respeet to each i : equipment, Contractor shall nse its best efforts to cause a vendor warcamty; no less faverable to Owner than the following, to be included in the Wen Re +Ftiet 4. ae ia el TrePetetin 4 TET A ARE He tit tr etter: 
+ 

*or which a reasonable final inspection by Owner would have revealed, 

Farm No, UCC334-126 (1/71) ' ECCF 
. _—— 

ee ered 7 = 

BRF 0065

Union Carbide trial exhibit UC-1779: Union Carbide Corporation and Brown & Root, Inc. Cost-Plus-a-Fee Engineer…
ACL Doc 16849 · Page 12 of 14

Published by AsbestosClaims.Law

asbestosclaims.law/library/16849/12

https://asbestosclaims.law/library/16849/12


cee: } 1 n 4 | APPLETON On M8 OAD a 23 Cred 2g ave 9 em rotey Lag eertitict ter TIP CT te Tet NATE PETE VoOEpot COUNT Het—eselt + equipment sold by it hereunder: (a) shall be new: (b) shall conform in all respccls to { drawings, specitications and terms of this purchase order and shall be of the hest quat v if no other quality is specified; and (c) shall be free from defects in design, nyttrials and workmanship until the expiration of twelve (12) months after the date ar which it was placed into service for the purpose for which it was purchased, any such item of cqitipment, or any part thereof, fails to meet the foregoing warrgefies and Buyer or Union Carhide Corporation. so nolifics Seller within a reasonably-fime after such failure first becomes known to cilher Buyer or Union Carbide poration, Seller shall thereupon promptly corrcet such failure at its sole expense.” oo 
In the event Contractor is unable to obtain s a warranty from the lowest acceptable vendor, Contra tor shall so notify Owner, and Oxfer shall have the uption of approving, the Warranly offered by the lowest acerplable voxdor. or of having such item of equipment purchased from the next lowest acceptable vepd6r who agrees to furnish such warranty or another warranty acceptable lo Owner. If, yith respect to any such ilem of equipment, any vendor warranty is invalid with respect toe6r is unenforceable by. Union Carbide Corporation (as a third party nota party to the purchase order) under the law of the jurisdiction applicable thereto, then Contractor hereby vasa Owner that such item of equipment (i) shall conform to the Specifications and to Fé Drawings and (ii) shall be free from all defects in materials and workmanship to the exferit such item is warranted to Contractor by the vendor thercof. Contractor hereby agrees to Pak See 2 PT Se f. } 1 eee os OE rere rete NSPE TTT rer AEEY . 

(3) Contractor hereby agrees that, upon recciving written notice from Owner, it will at such reasonalile time: as is specified in such notice repair, or remove from the Construction Site and replace, any and all portions of the Work which fail to meet any warranty appli- cable thereto under the provisions of this Section; provided Owner so notifies Contractor within a reasonable tine after such failure becomes known to Owner and males the Plant available for such repair or removal and replacement. 
. 

ia 

. 
a 

(4) The cost of such repair or removal and replacement shall be paid by Owner to Contractor in accordaiice with (he provisions of the Article entitled “CONTRACT PRICE” subject. however, to the limitation that if such failure becomes I:nown to Owner after the applica- ble Date of Mechanical Completion, The Contractor's Fee shall not apply thereto and the cost of. all engineering and home office services necessary to correct such failure shall be for the sole account of Contractor. Any other provision of this paragraph to the contrary notwithstanding, if any such failure is caused by or results from the failure of Contractor's officers or other repre- sentatives having supervision or direction of the Work as a whole to observe the standards of care normally exercised by a prudent contractor performing similar work, the cost of: such repair or removal and replacement shall be for the sole account of Contractor. 

(5) Contractor herehy agrees that in the event any failure of any portions of the Work to meet any warrauty applicable thereto under the provisions of this Section becomes l:nown to it, it will notify Owner promptly of such failure. 
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Section 7. Protection of Things and the Plant 

Contractor shall cover and protect, in a manner satisfactory to Engineer, all Things to be incorporated into 
the Plant and located on the Construction Site or at the marshalling yards, and the Plant itself, from 
damage from the elements or from any other cause, and. shall efficiently maintain, or cause to be 
maintained, such covering and projection at all times. Contractor shall at all times provide proper guard 
service where not provided by Owner. 

Section 8. Responsibility fur Physical Damage; Insurance 

The provisions of this Section are set forth in Exhibit “A” entitled “Responsibility for Physical Damage: 
Insurance”, allached to and hereby mide a part of this Contract. 

Section 9. Surety Bonds 

If requested in writing by Qwner, Contractor shall furnish a bond lo secure its performance under this 
Contract and the -alisfactory completion of the Work, and a separate hond to insure the prompt payment 
of all persons furnishing labor or Things to Contractor in the performance of the Work and to protect 
Owner against liens and charves for or on account of such labor or Things. Each such bond shall be in an 
amount approve hy Owner and shall be of a surety company approved by Owner. 

Section 10. Inspection; Testing . 

(1) Contractor shall proyide and maintain safe access and proper facilities for the inspection by 
Engineer of all portions of the Work, including access to the shops in which any portion of the 
Work is in preparation. oT 

(2) If laws, ordinances, governmental rules and/or regulations require any portion of the Work to be 
inspected and/or tested, Contractor shall promptly perform the inspection and/or {ests so 
required, 

rt . 

(3) Where Contracror is required, inder The Specifications and/or The Drawings or pursuant to this 
Section, to perfor tests and/or inspections, Contractor shall give timely notice to Engineer of 
the readiness of Contractor to perform each such test and/or inspection. Should Contractor fail 
to give such timely notice and/or should Contractor caver up, without the consent of Engineer. 
the portion of the Work to be so tested and/or inspected, Contractor shall, upon request of 
Enginerr, uncover -ich portion and/or perform a rctest and/or a reinspection of such portion. 

(4) Engineer shall have the right to order special tests no! required by The Specifications and/or The 
Drawings, whereupoa Contractor shall promptly perform such tests. 

0 Owner for 
rom whom Contractor 

(1) Subject to a mutually agreed upon procurement procedure, Contractor shall st 
approval a staiiarnt showing the names and refercuces of all ven, 
intends lo purchase Things which are to be used in 
incorporated into the Plait. Owner shall y tm writing cither approve the afurcsaid 
slalement or return it lo Contrac 1 ils disapproval and the reasons therefor. Unless 
otherwise agreed to by the fs in wriling, Contractor shall nut place ary purchase order unless 
the terms thereol with respect to price, the terms of payment and the change order formula shall 
have fiettten approved hy Owner in writing. As used in this Contract, “purchase order” shall 
wean a purchase order entered into: by Contractor pursuant tu this Section -and “vendor” shall rel yy ] L } OTT Tre Ty Hiri festte LAT 78 By ee 8 oy 
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