AUB 3 11979 7
7 s 2
]
METALS DIVISION . P. 0. BOX 579 - 4625 ROYAL AVE., NIAGARA FALLS, NEW YBRK 143C
Messrs.
To {Name) G. t. Dickson Date August 29, 1979 PLAINTIFF’S EXHIBIT
pivigon  E. J. Kleber vt Aot i
Location T. P. Norris . Originating Dept. Calidria Asbestos
' Answering letter Jate
) Messrs. )

cooyto G- R. Adams sublect DOT Regulations

T. R. Alexander
R. E. Byrne, Jr.
W. B. DeAtiey
¥W. G. Kahler

R. M. Mitchell
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This is a followup to my letter dated 7/26/79 on the same Subject.

The :DOT has approved the changes we requested in our petition and a private
carrier exemption reguested by someone-else, J-M I think, Attached is a copy
of the Federal Register dated 8/16/79 which includes the revised rules and

a new letter sent to our Distributors and Warehouses.

In summary:

1. "Non-Conforming”" product already in warehouse and distributor
inventories can be shipped with no restrictions until 12/31/79.
Gordon will continue to be responsible for making sure that all
such product is moved before the deadline.

2. As an alternate to palletizing and unitizing, dust and sift-

" proof bags can be shipped via private carrier or in a cardboard
or wooden box. This will facilitate the shipment by distributors
of less than paillet quantities. UWe can continue to ship sampies
in cardboard boxes as long as the bags are dust and sift-proof.
The "ASBESTOS ORM-C" marking must be visible on the ocutside of
the box. A "private carrier" would include a truck operated by
an employee of the distributor, warehopuse or customer.

3. Bulk hopper cars and trucks are specifically approved provided
they are leaktight.

In an attempt to clarify how we will comply with the new packaging and trans-
portation rules, following js my summary of the options and attached is a "Handy
Reference." 1 would appreciate a careful review of my interpretation by the
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-2- August 29, 1979

distribution people receiving this letter. Please advise if you have any
comments or corrections.

Ways to Ship Our Product

§173.1090(d)}{1) - Bulk hopper cars and trucks that don't leak
asbestos, the marking "ASBESTOS ORM-C" must
be on exterior surface.

(2) - 1In bags that we have always used, palletized or
1loose-loaded, but:

(i) Bags must be marked “ASBESTOS ORM-C".

(i) Transport vehicle must be fully closed-
solid top and sides, no tarps.

(111} Shipper must have complete use of vehicle,
loaded by shipper and unloaded by receiver(s);
carrier cannot load anything else on the
vehicle or remove any of the contents.

{3) - In bags which are marked "ASBESTOS ORM-C" and
which are double shrink-wrapped to make them
dust and sift-proof, as follows: :

(i) When palletized and shrink-filmed can be
shipped in open trucks, on horseback, or by
any means you can think of.

(ii) When shipped by private carrier, there is
no requirement for palletizing and unitizing.

(ii1) For less than pallet quantities, the dust
and sift-proof bags can be shipped in card-
board boxes but the marking "ASBESTOS ORM-C"
must be on the outside of the box.

Except tor shipments by air, the “ASBESTOS ORM-C" need not be anywhere excent
on the packages. It is not required on shipping papers. .

_ Let me know if you, your customers, distributors or warehouses have any questions.

ohn L. My%

JLM:dal
Attachment
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T : DOT REGS - POCKET REFERENCE (JLM-8/29/79)
Type of Packaging ~ Approved Shipping Method
A. Bulk ‘ Leaktight hopper cars or trucks.
B. "01d" Bags Closed vehicle, palletized or

loose~loaded, carrier not per-
mitted to add to or remove
vehicle contents.

C. ‘“"Double-Wrapped" Bags 1. By commercial carrier bags
(Dust and Sift-Proof) must be palletized and shrink-
filmed, or less than pallet
quantities put in boxes.

2. By private carrier bags can be
loose-loaded palletized, or in
boxes.

nexclusive Use” - The consignor has complete use of the transport vehicle,
loading is carried out by consignor, and unloading is carried

out by the consignee(s).
"private Carrier’- Vehicle cpnerated by employees of shipper or receiver.
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DOT REGS - POCKET REFERENCE (JLM-8/29/79)

Type of Packaging ’ Approved Shipping Method
A. Bulk ‘ Leaktight hopper cars oOr trucks.
B. "01d" Bags ‘ Closed vehicle, palletized or

Toose~loaded, carrier not per-
mitted to add to or remove
vehicle contents.

C. "Double-Wrapped” Bags 1. By commercial carrier bags
(Dust and $ift-Proof) must be palletized and shrink-
filmed, or less than paliet
quantities put in boxes.

2. By private carrier bags can be
Toose-1oaded palletized, or in
boxes. '

wExclusive Use" - The consignor has complete use of the transport vehicle,
loading is carried out by consignor, and unloading is carried
out by the consignee(s).

wprivate Carrier’- Vehicle cnerated by employees of shipper or receiver.
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Federal Register / Vol. 44, No. 160 / Thursday, Auvgust 16, 1979 [/ Rules and Regulations

47937

-

Materlals Transportation Bureay
" 43CFRPart 173

- {Docket Nos. HM-160; AmdL Nos. 172-47,
173-123, 17433, 175-7, 176-6, 177-44)

Transportation of Asbestos; Additional

. Revislons of Amendment Np. 173-123"

AGENCY: Materials Tran‘spo.rtation :
Bureau {MTB), Research and Special
Programs Administration, DOT. ~

ACTION: Additional Revisions of
Previous Amendment No. 173-123,

SUMMARY: These revisions to
Amendment No. 173-123 {44 FR 18873, ~
March 29, 1978) will permit carriage of
asbestos: {1} by private carrier in dust

and sift-proof bags and ether non-rigid -

packaging without palletizing and -
unitizing; {2} in dust and sift-proof bags
and other non-rigid packagings within -
fiberboard or wooden boxes wherr .
shipped in less than pallet load -
quantities. This revision also clarifies

: the authority to ship leaktight hopper
cars and leaktight hopper motor
vehicles, and provides a grandfather
clause for shipments initially shipped
and transported prior to August 20, 1979,

EFFECTIVE DATE: August 20, 1479, |

" FOR FURTHER INFORMATION CONTACT:
Delmer F. Billings, Standards Division,
Materials Transportation Bureaun,
Research’and Special Programs
Administration, DOT, Washington, D.C.
20590, phone 202-426-2075. ’

SUPPLEMENTARY INFORMATION: On
March 29, 2979, the MTH published an
amendment to the final rule under
docket HM-160 in the Federal Register
{44 FR 18673). Since this publication, the
MTB has received two petitions for
recousideration in accordance with the
provisions of 48 CFR 108.35.

One petitioner requested that the MTB
clarify the meaning of the word
=airtight” as it is used in-

§ 173.1090{d}(1), and he guestioned
whether hopper cars would be

“ authorized by the provisions nf this
.same section. For the purposes of this
section, the word “airtight” means that
there can be no transfer of either air or
particles between the packaging and the
surrounding atmosphere under ambient
gonditions. Packaging specified in this
section need not be pressure tight
packaging. In an effort to eliminate any
confusion, the word “airtight” has been
deleted from this section, and the word
“leaktight” has been substituted. Also,
this section has been rmended to
tnclude a speeific reference allowing the
use of leaktight hopper cars or hopper
motor vehicles for the shipment of
asbestos. ;

A petitioner stated that difficulties
arise due to the lack of a provision

P N L P
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allowing the shipment of dust and sift-
proof bags or other non-rigid packagings
in less than pallet load nuantities, The
pelitioner staled that the use of an
exclusive use vehicle for shipments of
only a few bags of asbestos is extremely
nneconomical and that it is also not
feasible to maintain supplies to unitize
and palietize small quantity shipments

- of bags of asbestoes, This petitioner
requested that fiber boxes be allowed ag
an-alternative to the palletizing and
unitizing method: The MTB is in basic
agreement with this petitioner
concerning small quantity shipments of
asbestos in bags, therefore, this )
amendment provides for the shipment of
dust and sift-proof bags or other non-
rigid packagings when in rigid outside
fiberboard or wooden boxes. This
opiion will continue to provide for
public safety by providing for equal

. protection of the bags during shipment
but will allow shipment of less than
pallet load quantities.

A pelitioner objected that the
amendment to the final rule as
published on March 29, 1979, did not
include the provision allowing private
highway carriers 1o transport dust and
sift-proof packagings without palletizing
and unitizing which appeared in the
fina! rule published on December 4, 1978
{43 FR 56684). The MTB agrees that the
provision should be reinstated in view
of the closer control exercised by
private carriers over shipments. This
provision will allow for private carriage
by highway of dust and sift-proof bags
and other non-rigid packagings which
are not palletized and unitized.

Several questions have been raised
concerning the meaning of the words
"exclusive use™ asusedin |
$ 173,1090(d){3). For the purposes of this
section, “exclusive use” means that the
consignor has complete use of the
transport vehicle and that the loading is
carried oot by the consignor and
unloading is carried out by the -
consignee ar consignees. S

A petitioner also cited a need for an
extended effective date for packages of
asbestos initially entered into
transporlation prior to August 20, 1979,
but which would still be required to be
shipped from distributors, warchouses,
and the like, 2fter that date. It was”

‘stated that many distributors, etc., do
not have the abitity or facilities to
repackage such shipments and,
therefore, such stocks would not be able
to be reshipped after the effective date
of the final rule, thus causing severe
hardships. The MTB is in agreement that
this situation could pose a serious
burden and, therefore, this amendment
includes a provision allowing packages
of asbestos initlally shipped prior to
August 20, 1879, to continue to be
shipped until December 31, 1979.

In coasideration of the foregoing,
§ 173.1090 as it appeared in the Federal
Register published on March 29, 2873 {4
FR 18673)-13 revised aa foltows:

In § 173,1090, paragraphe {(d} {1), (2},
and (3} are revised; paragraphs {d} (4}
and {5) are added to read as follows: ~

§ 173,1030 Asbestos.
»~

[ * * «

(d] L - -

(1} Rigid, leaktight packagings, such a
metal or fiber drums, portable tanks.
bopper-type rail cars, or hopper-type
motor vehicles;

{2) Bags or other non-rigid packagings
in closed freight containers, molor
vehicles. or rail cars that are loaded by
and for the exclusive use of the
consignor and unloaded by the
consignee; ) o

{3) Bags or other non-rigid packagings
which are dust and sift-proef. When
transported by other than private carriee
by highway, such packagings containing
asbestos must be palletized and unitized
by methods such as shrink-wrapping in

" plastic film or wrapping in fiberboard

secured by strapping, Pallets need not
be used during transportation by vessel
for loads with slings that are unitized by
methods such as shrink-wrapping, if the
slings adequately and evenly support

the loads and the unitizing methed
prevente shifting of the bags or other
non-rigid packagings during conditions
normally incident to transportation; or

{4) Bags or other non-rigid packagings
which are dust and sift-proof in strong
outside fiberboard or wooden baxes.

{5) Notwithstanding the requirements
of this section, packages containing
asbestos initially shipped and
transported prior to August 20, 1879,
may continue 1o be shipped and
transported until December 31, 197%

{49 U.S.C. 1803, 1804, 2608 26 CFR 1.52 end
App. A to Part 1.} oL -

Note.-~The Materials Transpottation
Bureau has determined that this final rule
will not result in a major econdmie impact
urider the terms of Execuiive Order 12034 and
DOT implementing procedures {44 FR 11034}
nor require an environmentat inpact
statement under the National Environmental
Policy Act {48 US.C. 4321 et seq.). A
regulatory evaluation is evailable in the
docket. . -

1ssued in Washington, D.C. on August 10,
1979.

L. D. Santman,

" Director, Materiols Traasportation Bureou.

IFR Doc. 7925297 Piled 8-15-79; 845 am}
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