March 30, 1979

MEMORANDUM TO: Asbestos Information Association/NA
Legal Research Committee

FROM: Carey E. Gross
Cadwalader, Wickersham & Taft

RE: Asbestos-Associated Disease:
With Particular Reference to
U.S. Shipyards, a Conference at
the Mount Sinail Medical Center -
November 27-29, 1978 = S

On November 27, 28 and 29, 1978 I attended a
conference given at the Post-Graduate School of Medicine
of the Mount Sinail School of Medicine in New York. The
conference was a post-graduate course and was part -of the
1973-1979 program of the University's Occupational Safety
and Health Education Center, supported by the Natlonal
Institute for Occupational Safetf and Health.

Approximately 300 people attended the conference,
roughly broken down as follows: 40% doctqrs; %P% attorneys;
.and 20% workers and union members. The conference was well
organized. I have summarized bélow some of the more interesting
discussions at the conference. All of the statements below were
mace by participants at the conference and do not necessarily
reflect the opinions or beliefs of the writer. A complete tape

recording of the proceedings is avaijable {rom this office.
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Further,'many general statements about asbestos-related
diszases were made. Examples are: (1) changes in normalcy of
x~-rays are largely seen after long latency Deriod - apprq;imately
20 years; (2) one out of every five insulation workers in this
country dies of lung cancer; (3) historically, cancer has
been seen much more in the lower lobes of the lungs and
linings instead of the non-peritoneum and higher in the lung
where those carcinomas normally occur; and (45 asbestos~-related
cancers are often beyond the skill of a surgeon's knife (autopsy
photos supporting this ﬁroposition were presented). Dr. Selikoff
stated that recent data shows a statistically significant increase
in the appearance of carcinomas in the larynx, pharynx, and
kidney in asbestos workers. The clinical latency pericd for

these cancers appears to be roughly 15 to 40 plus years.

+ " Dr. Selikoff feels that the real problem with exposure
s to asbestos is cancer not asbestosis. A significant factor

in this area 1s the end product use. Dr. Selikoff seems to feel

that workers 1n companles manufacturing asbestos-containing end
procducts have more hezlth problems than those in the production

znd mining segment of the Industry.

Dr. Selikolf asserted that, in 195%, doctors bhegan
- to see mesothelioma cases in workers exposed tg only amosite.
This was suprising, since earlier medical opinlon held that
mesothelioma was cagused oy crysétile exposure. References
were: Wagner-13T74,2r»itish Journal of Medicine, and !olly
Kewhouse. He further asserted that brief exposure tc asbestos,
if excessive, may be as hazardous as long term exposure to lower

concentrations. Z=xphzsis was placed on rsroarts that an
...3:.
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. Dr. Nicholscn asserted that, in the shipbuilding industry,
thcse associated with thermal insulation have the greaté;t
chance of contracting asbestos-related diseases. The speakasr
enphasized importance of the total working environment, rather
thaen just the particular trade. The prevalence of fibers and
dust throughout the shipyard is, according to Dr. Nicholson,
evidenced in abnormalities among all shipyard workers. Guards
without previous yard jobs and draftsmen without zany experience
in the yards have been diagnosed as having some of the asbestos-
related diseases. It is estimated that approximately #4-1/2
rillion different individuals were employed in shipyards during
World War II.

Dr. Selikoff discussed the fact that researchers:
have seen in utero transfer of asbestos exposure fn animals but
: not in humans. He also asserted that chlldren of workers vwho
cor.tract asbestos-related diseases show symptoms 20-30 years
efter birtn. The assumption is tnat tney inhesled ritzru
in their home, probably carried by their father's clothing
cr hair or body, not from in utero exposure. Dr. Selikoff
roted that exposure cannot really be stopred cnce 2 single
-exposuré has occurred because the inhaled flbegs continue to
exzose the lungs and the lung l}ning.
The speakers pointed ouf that, for laymen rezding some
¢f the epidemiological cdata, it is important fo understand the
"hnealthy worker efifect™., In general, the best comparison for

212 studies is the U.S. population data. But for ths first

~5-
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The .very small fibers do not fall rapidly cdue to other atoxs

and molecules moving in the atmosphere.

push the small asbestos fibers arouad - olien pushing

-~

Taess cther particles

them uprards.

In a vacuum, the smallest fibers would settile - but this is not

50 in the atmosphere.

Therefore, some fibers may naver settle

regardless of grawvity. This leads to an increased duration

of possible exposure to the fibers.

exposure levels to asbestos.

Dr. Langer asserted that there are no known safe

However, he belleves that, as

dose exposures decrease, there should be 2 decereezse.in the

incidence of the various diseases. He said that thefe is no

known exposure standzrd in the United States to rrevent cancers.

As a result, the industries and sciences vork on a régulatory

O

measurements.

International Brctharhood of 3ciler Makers, »zzd fron
Tribune newsparer
heaviest of responsiyilities in finding

millicons of worvers exposed.”
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systeﬁ trying to 2inimize exposure and possible rélated diseases.

Dr. Nicholson discussed 4ifficultiss with early dust

The basic problems noted were:

l. TFew ccunts wsrz Zdore; .
2. Those that were done did not use currant techniqusas;
3. All particles (mppef) were counteé rether than
| on;j&fibers; and
b

A —_—

Conversion factors were uncertzin.
Mr. Mizhnz2l Wood, Dirsctor of Szfszy znd

article: "The federal

R 4 -
c_ur.cns

n

i“r. Wood trh=n a2ssertecd that
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vhath was occurring in those =2x20s5ed %o ccal dust and some

silica. The classifications d2s2rit=3 nodules, but when the

I-%

is

s

redical profession began seeing %SD€S%C ilms they could not

use the same descriptions for :tvo reaso

3

S.

Ly §

'irst, thzre were
no nodules. Second, asbestos-relzted problems were apparent
not only in the lungs, but aZs> in the pleura, and the initial
classification slides did no:- relzte <o non-lung problems.

Dr. Selikoff reiterazed trat 1t is important o
femember that there 1s a much Zrezter amount of pathology in
the lungs than can be seen o1 xX-reys. X-rays &glweys under-
estimate what 1s there. Beczuse c¢f this, a whole new set of
standards and classifications were developed regarding asbestos
znd asbestos-related diseases ard f2lms showing ezch Ef;these.

"he result is a new (1978) c¢izssificasion system.g This will

Include a proposed set of stzardzré Jilms so that snycne looking:

et the films will know exactly whzt 3is mzant by tre varicus

classirications. In other woiris, dociers cen tompars Th: filzs
of their patients to the stzndard fllms that come wita the
a2lassification packaze. Thexs fs 283 a proposzl that there bte '

a set of end-category films. These Jilms would show Hotz ends

of each category so that a particulzr classifigatlion will irclude
#11m from the middle (or averege) ol that categorry 2znd both
sxtremes of that category.

LS

Dr. Rabin asserted TRzt msz=sathzliora of o

<

2 Tleurza
is rarely encountered ameng Z20pl2 without any &sbestos 2XDosure.

He stated that autopsies will ravzzl less than onsz out ¢ 12,000

O
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k., Carcinoma is irncrszsingly comm
asbestosis; anc
! 5. It is difficult o diffarsrtiate betwsen pleurai
carcinoma, pleurszl nmstastasas and mesctheliora.
There appears to be z possibility of using ruclsaer
medicine in determining primar: tronciczenic carcincmes. &
gallium scan may be able to cetect some c¢f the fibars in <he
lurng tissues. Those patients with malizrant mesothellome would
be detected by gallium scanninz ari differentiated frcm thcse with
benign pleural involvement.
Dr. Rabin stated tha® Zung z2ancer is esight 21&&3 as

great in those exposed to astestos s In the generzl T.S.

porulation. He also assertec -“hzt bloci-zgas studlzs

(4

ra
unlikeiy to help diagnose astestcsis. JArperently “t s cormmon

X to have negative Xx-rays althcuzh vzariosus pulmonar& pfcble:s
exist. It is Dr. Rabin's view <hat zs>estosls ari
carcinomas have no dose-respcnse ra2lazionship to b:e znotrher --
eacn has thelr own dose-respcnize cirvs. Diagnestiz tharz:zotcmies

re not recommended by Dr. Reblin. Ee rotzd that thsrz have teen

)

three deaths due to diagnostic

- gy E Fe T "4 b 2 Fl -
~crzectoniss a2t t. Einzll “here

(4
‘

(g2
]

gpresrs to be a low resistence Posi-~Thoracotory in

L 3

According to Dr. Churg, mesotiaellcma is nucx
cormon than the lung cancers ZuT much mer2 stecifie. Tazrcincna
6f “he pleura is lung parench;ymz surrcurdzd by mesciislicrz.

-

His=ologically, mesothelioma mzr lcok very similar to carcineoma

of the pleura. Any tumor tha< ze<s irtc The pleurz will grow -

-11-~
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15%-0F a man's 1ife is lost if he becomes an asbestos worker.
He did note that 1t is important to remember that we are Talking
strictly averages and that the results are gifferent for every
workar. The passage of time from onset of exposures is critical.
It is important to remember that for research purposes a study
period of less than 20-25 years is not zas significant'as the
perisod after 30 years. |

Dr. Selikoff continued by stating that there is a sharp

dose~response relationship for lung cancer - the longer a worier

“'
vk

has worked with asbestos, the more likely he 1s to get lung
cancer - but again the latency period is cruclal. The tissue
burcsn continues to affect with no further exposure other than
the initial exposﬁre whlch can be one month, one year, even one
week. The smaller the initial dose, the longer the induction

period (dose-induction pericd). These were sald to be the

&

biological parameters that must be taken into consideraztion.

One segment of the conference weas directeé teoward ,
discussing "family contgct diseases."” Dr. Anderson exdlzined thasz
this relates to children and women exposad to worksrs who were

Qccupationally exposed to astestos. It Is pelieved +kat the Eust

and_fibers brought back into the home by the worker were carried

——

on their bodies, in their hair and on their work clothkss. Ther=
is 2 relative risk factor of ten for women with mesoihelioma.
Thiz means that a woman with mesothelioma 1s ten times as likely
to -ive (or have lived) in a home with an zsbestos worker than

a woman Iin the controi groun.
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than $10,000.

According to Mr. Paul Gillenwater the earliest Itrx
of occupational -diseases are set apart from accidental injuries
for two reasons:(1l) the disease is not accidental dut is usually
expected; and (2) the disease has developed over 2 lopg vericd
of time versus a sudden onset (like an accident). -

Compensable disability can also be divided into
two categories -~ a disability of a medical or physical nature
and a de facto inability to earn wages. The two types usually
occur simultaneocusly, but they can oceur independently.

There are four classes of disability: temporarj-total;

temporary-partial; permanent-total; and permansnt-partial. A core

detalled discusslon of these four classes of disatility is containad

v .

in the American Medical Association "guide™ to permanent disebll:ity.

It is important to remember that in determining disabllity the

focus 1s not on the loss of earning capacity but dn the ceuse T

“he lots of =avning capacity (i.e., 1s it cccupationzl?). g :f
October 1, 1978 the maximum rate of compensation vwas $3¢5 c=
Mr. fatthew Shafrner revealed tha®t a dztermirnziisn 7 41

ability is not only dependent on a diagncsis tut zlsc on zg2,

‘education, industrial history.and available erploryment which
s

the claimant can obtain after injury. Further, disabillity in

w

e

-
-

3

legal sense does not become permanent until ezghes maxinun

a
a

N
6]

medical improvement. This determination is m
law judge. HMr. Shafner said that written zedical retorits may
not be intrcduced into evidence in dissbility hearings znd in

asbestosis cases it 1s generally desirable - znd cften necssszry

-15-
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awards. It is hard to obtain total compensation through social

security. -

Mr. Gene Locks posed the following crucial gquestions for
‘determining legal points In workmen's comgensation claims: Does
a disease exist at a sub-clinical stage? or only wvhen it 1s
detectable at radiographlic stages? or when pulmonary'}unction
changes become evlident? |

With respect to the varying statutes of limitation,
in Ir. Henderson's opiﬁion, the time when the cause of aection
accrues could be: (1) when the plaintiff suffers harm; (2) when
the plaintiff becomes aware of the disease process; (3) ﬁhen the
Plaintiff recognizes the causual realtionship between exposure
and the disease; or (4) the defendant's date of duty (1ast
exposure date)},. .

Mr. Ronald Motley asserted that a good radiologist

re

should be able to distinguish between fibrosls caused by'smoking
and fibrosis caused by asbestos exposure. He also stated that
asﬁéstos fibers and clgarette smoking act independently and
either can cause lung cancer. He pointed cut that 2 non-smoking
zszastos worker has a five times greater chance of contracting

lung cancer then the general population.

*

Mr. Roy Steinfurth stated that cormSensation cléirs are
usually too late or inadequate to nalt the chain of "collateral"”
eyents that occur when a worker has contracted an occupational

diszase. 3Some of those events are depression, brezik up of the

farily, depletion of savings, loss of wages, and the like. He
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